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PREFACE TO THE SEVENTH EDITION. 


The last edition of this work having been sold out, the 
Editors revised the text by inserting the cases which have 
been decided during the last three years and bv making 
such alterations and additions as have been suggested to 
them by various criminal trials which have occurred since 
the Author last had the text under review. A new English 
Merchant .Shipping Act came into force at the beginning of 
last year, and that has been *luly noticed in the text. The 
only other important m.attcr to be noticed is the introduction 
into the Penal C<xle of the provisions of the English law as 
to the falsification of accounts by clerks and others filling 
a similar position, a very useful provision, but which would 
not have Ijeen so necessary as was supposed in some quar- 
ters if the distincti<jn between criminal breach (jf trust and 
embezzlement had been clearly seen. 

The index has been revised and amplilied, and cross 
references have been, as far as was pcissible, discontinued. 
When it has been found necessary to retain them the page 
of the text on which the treatment of the subject to which 
the reference relates begins has in almost every case been 
inserted before the cross reference, so tlmt any one using 
the book can, if he please, turn straight to the subject 
without using the cross reference. The table of cases has 
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been reviseti (jr rather rcc<*nhtruct«l by Mr. Laldas Damo 
(ihertJiM, Hif;b Omrt Librari:in at Bombay, to whom the 
beat thanks of the Iviitorn are due, an litcy are also to 
Mr. Wamanrao 'I rititljak Kliarkar, for much assistance in 
correcting an<l revising the pnsifs. 

The EdiUirs desire to thank those rentiers who have 
been kind enough to take the trtjuble to jK>int out errors 
which they luivc discovcretl tuid to cjill tiieir attention to 
doubtful |Knnt« ol' law which they considered needed 
discussion. 


Hioh f ’ot tit. Bom HAT, 

D(ceml<n- 


•M. II. ST.VRLIXti. 
K. B. RAIKES. 



ADDENDA. 


P»g« 7 Mad. U, C. K. XX 11.*’ “A Magistrate 

ordering, under St*ction 113 of tho Indian Kailwaya Aot, 
ISIJO, payntaut of oxcv'kh charge and faro, can award impri* 
souinent in default of payniout uuder this section, £V»ip. ▼. 
Vtiii!ya!u*jaH, H. R.. 2rth August 1SU6.‘’ 

„ f>5 ,, 5, a/rcr ‘‘ «dh*ncc‘«,'* insert “ J'.'mfu v. BaUi Kom NA«;a/i(t, B. 

Vtii April lv''9ti.’‘ 

,, S3 ,, 25, o,rtcr *H'oi. C. l\ 275, ' innert " "t t) Kw/#. v. Xosyrr 

23 Cal. U04.‘* 

,, Ul9 ,, 34, (^fti r * S All. 24*3, “ luaert ** and sue AVii/i. t. Dulip. I. L. R. 

IH All. 24<1.’' 

130 „ 15, ojter ‘‘ravish hor,*’ insryt “ Hut mere prtmenc'o at the corn* 

iiiiMion of HU otfem^e ia nut abet mont of it If the ihukoii 
preaenl haa ic autiiority to uitcrforo, Am/;, y. Nh//tnr;ap/;a, 
B. R., 5th March 

2ir> ,, 22, after “ 22 Cal. 2HH,’* /na»*ft “aud s«n y. 

1. L. It* 23 Cal. HOf]/’ 

217 „ b. tiftrr *' 2 Rom, Ff. l\ Ik. 12*1,'’ insert “ and ais* A’mp. v, y*u »•. 

Midifam \aHaniulif ll. 11,, 2t»th 31arnh IHDIl.'* 

122, at (/.•ttnvi of ]iage, “ Tin* KiHjtion n‘f<*ps to ordera mode for public 
|)ur{K>aoa and doo not apply t" tin order made in n poanes* 
•kory auit Is I woen party and party, AVn/;. v. Uluutpyavdttf 
R a., iHtb June IR9R’*’ 

22il, iin*’ 21 after *' 3 R ng, L. U.,ii|»p. 149," iu$ert " AW/», y, VUmpgavda ^ 

H. R., IHtli .luue 189«." 

. 237 „ 7, aft> r ' Cox. Cr. Cal. 121,’ insert Ho too a man may b<* 

onyioted of giving a falae • yidonoe at a trial which has 
proyeil al»ort,«ve owing to th<- ito ompotomy of one of the 
jurora, A. y. V/nMHm/ I, L. B. 19 Mim!, 875.*’ 

2t>3 ,, 2»>, after *• 24 W. R. Cr. 46.'* tntrrt " A\ y. Cahnn I» A. R. 10 

Mad. 310;' 

., 350 ^ 3, iiftff e], A. R. 3 Mad 178/’ fns?rt “In a r«<.*ent oaac iu 

AIKoliabaii it ban bes n Iwld that i>i!r%'ma who entered U|Km 
a burial plui« and plougki^l up the grayea wore liable to 
be cofiyieiivi under thia si etiou uotwitbatanding that tbu 
entry on the huid waa by ibo Ooiiaent of the owmer tb#rcof| 
Kmp, y, Sttbhfin I. L, B. 18 All. 395.'* 

,, 874 J6. after ** nhi Mupral* insart “Ho the ^fadraa High Court ha?0 

held that a woman oauning her hoMband’a cieatb by gripping 
and urimwzing iiia teatioloi waa guilty of eulpabln homloide 
not amouAtinf to murder. Amp. y. Aaltyoat, 1. L. R. 19 

Mad. 164*' 
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INDIAN CRIMINAL LAW. 

PENAl. <'OI)l:. 

An' XLV. Ml- ])<<)(). 

(Ill .VI' TEH I. 

Extent or ()i'i;t;ATioN' or 1 ’exal Coi>k. 

Sect. 1. Title iind Kiienf of Operation of Pmnl Code. — Thil 
Act diall be called the Indian Penal Code, and shall take 
effect throughout the whole of the territories which are 
ot may become vested in Her Majesty by the Statute 21 
A 22 Vict. c. 109, entitled, “ An Act for the better gov- 
enunent of India.” 

Xoft'ff, 

By 21 & 22 Viol. r. 100, s. 1, the tt*rritono» to wliioh tbiA Act 
applies ibro tlofiiiod to be all territories then in the poKsoHKion or 
uader the pivernuicut of the Mast India Conipany and all 
territories whieh may become vestetl in Her Majesty by virtue of 
any rights vested in or which might, but for iho passing of tlwvt 
Act, have !»een <'V(T<'ised by tlw wiitl (’ompany in relation to any 
territories. 

Soot* 2. Lffringement of Provisions of Code — Every pertOQ 

■hall be liable to pnniahment under this Code, and not 
ctiiarwiM, for every act or omission contrary to the 
pravisioiui thereof, of which he shall he guilty withfo 
the said territeries. 

Notes* 

The localsty of the said territories extoods to three miles from 
their ahem ; and up to the year 1878 an offence committed within 
ttunae miles of such shore woold have brought the offender under 



ttTtSX Of <K>OE. 


[C0AP* I, 


tlw immsioos of the Indian Penal Code ; Reg. v. Irtine, Iff 
Jhrehf 8m. 1867 ; Reg. v. ElmHonef 7 Bom. E C. Rep. C. C» 
IM ; Reg. v. Kaeiya Rma, 8 H. C. Rep. 0. 0. 67 ; see 
also, RM f. The Queepi, L. ft., 1 P. C. 198. This jansdiotion 
nticbr the Code over «ach part of the sea did not oust the Ad- 
miralty jurisdiction ; Reg. v. Ebmtopie^ ufn hupra ; Beg. v. Pauline, 
9 Jur. 286 ; fif, C* 8 Nottut oj eaeeu, CIO. The limit of three 
malei ap|>esrH to have lK»en fired as being the limit of the range 
of a oannon shot fired to »oa from low-wat(»r mark, the rule being, 
feieeiaitm ierra tlnirt ubi jlnUnv armornm vie ( Bjnkershocki De 
Ihminup marts, cap. 2 ). 


In 1876, <»ne Koyri, who was a foreigpior in command of a 
foreign ship, whilst passing within throe miles of the shore of 
England, on a voyage to u foreign part, ran into a British ship 
and sank her, thcr(*by causing a passoagor to be drowned, under 
aneh circuiuHtanoos as would amount to manslaughter by English 
law { and it was field that the Euglish Courts had no jurisdiction 
*0 try him ; II < 1 . v, AVyn. 2 Ai. />. 63 ; Hi>e, also, Harris v. 
Praneonia, 2(\P,U 178. Consequently from 1876 to 1878, 
the law was that the three miU*s' limit only applied to coses 
when^ an offence was (MrnmittiMl withm those limits by a British 
•iilijeot Two years later, this ruling of the Court for Crown 
reserved was act aside by the TVrnWml Ha/crs Jtirisd*. 

itr.li’ .‘1 '■* «« 

•h^OUi August I8#8, Sect. 2 of which proxidcs that, “on offenee 
tj, a }>er.on. ,rh,th,r hr h o, ««<,<« .ubjrcl of Her 
»n ihr opin »«i, withtn Ihrlrt ritonai iral. r. of Her Majetlv'e 
on offrtM oUkio the jurimlietion of the AA- 
allMcmsk it woy have been, eommittnl on hoard or be auane 
y •/urnyR eAip, and the jiereoi. irho committed tuch ogmee trt tw 
Uwryiel, IrW onrf pomuhed. accordiiiply ;» bot no penon. 

4 ^ • 'ulgoct of Her M*je.ty, con be tried ood pnnidMd 
Wdar this Act, ojcoept with llie consent, iu the United King- 
*^of one of tbo Soon'toriw of Sute, ood oat ofUie Dnitad 
Ku^on. of Governor of the piare whew the prooeediogt or* 
te^ot..ut«l. Sect 3; .Uhoogl, the pr, l.„. Jy 
MlnM witlKKU Mcii ooMeat, Sect 4 ; and the wwd “dfeiiM** 
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in tbi8 Act means an act^ neglect or default of such a deoeriplion 
as would, if oomiDittcd within the body of a county in England, 
be punishable, on indictment, iiecording to the law of England 
for the time being in force, Seel. 7. Section 7 also defines 
the expression ^'open sea within the territorial waters of Her 
Majesty^ dominions’^ as being ** any part of the open em 
tciihfn one :iMrine league of (he roael meaem^ed from low^waier 
markJ* 

A very important question tlioreforo arises whether an offence 
committed on the open sea within three miles from low*water 
mark is now an offence committed within the Admiralty jnrisdic* 
tion and therefore to be dealt with in the manner proper to such 
offences, cr whether it can be dealt with directly under the Penal 
Code. Any act, cIcm punishable under tho Penal Code, which 
would not, if committed in England, amount to an indidable 
offence, would not bo atfocteil by this Act, but the offences under 
the Penal Code, which are most likely to bo committed within 
these limits, viz., murder, culpable homicide not amounting to 
murder, thefl, criminal breach of trust, hurt and riot, are indict* 
able offences in England, and would tberoforo have to be dealt 
with as Admiralty offences ; all those olfences which are not 
indictable in England w<iuld have to be dealt with under the 
Penal Code, as laid down in v. Kostya Rama, 8 Bom. II. C, 
Rep. C. C. 67 ; but there would be no jurisdiction to try an 
accused, who was not a British subject, untier the provisions of 
this Act, for such an offence committed on board a foreign ship ; 
Reg. V. Keyn, 2 Ex. D. 6*1. The mode of dealing with Admiralty 
offences will be discussed under tho betiding of Admiralty Jurii* 
diotioo. 

The whole of the acts which are necessary to constitute the 
alleged offeuce must have happened in British India ; £mp* v* 
Moorga ChMy, I. L. R. 5 Born. 838 overruling Reg. v. Lahhya 
Oovmdt I. L. R. 1 Bom. 50, and disapproving of Emp. v. Sunier 
Oepr, R L. B. 6 Cal. 807 ; Beg. r. Carr, 10 Q. B. D. 76 ; and 
Bapm JkUdiv. The Queen, L L.B. 6 Mad. 28 ; unless the Legisla* 
twre makes prorisioii to the eontrsiy, as is done by Sects. Sand 4 
of the Penal Code; by the statutes which regulate the punish* 
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ami of offrooM committod »t sea ; by Art \ of 1882, ^ » 
in Wipert of property etolen ootoide tho junadiction of tho Ind^ 
CJourtTen*! ''■<^“iv'*d or retained within their jansdiction •, by the 
CVtei- /*• C. 18>*2, SrH, IH!*, in rcapcct of offences committea by 
EaroiMwu British auhjivti iu the dominions of n Prince or State 
in India in nlhanoe with Her Maji-sty, or by Native Indwn s^ 
jocU of Hi t Majcaty at any phicc outside British India. The 
oltoniv, also, should be hi-ffiin and comploU-d within the local 
limits of tho Court by which it is to l>o enquired into and tried ; 
Crifit, /*. C. S.rl. 177; except in tin- cases provided for in 
Chsfi. XV. of tlmt Cislc, of winch Sect, 177 forms a part, where 
the offoiMv IS partly comiiiiUed witliin the jurisdiction and partly 
without. 


SOOtion 8 . Oifttire^ h^jontl ih* LimiU of (hr said 

Terriiorm . — Any penon liable, by any law passed by the 
GoTernor.General of India in Council, to be tried for an 
oommittod beyond the limits of Uie said territories, 
riiall be dealt with according to the proTisions of this 
Code for any act oommittod beyond the said territories 
in the same manner as if such act had been committed 
within the said territories. 


800 ti 0 n !• • 'liiiii. . > tj a St'riiiiif »/ thf llmeu withm 

n FMfuin A flu,! St «u ,—'Ev9ry uanatai of the Qxieen shall 
ho sabjeot to punishment under this Code for ewery act 
or omission oontrary tothe prorisions thereof of which he, 
whOstin such serrico, shall bo guilty within tho domi- 
ffitana of any Prinoe or State in allianoe with the (kneen, 
by ▼irtue of any treaty or engagement here to fore entered 
into with the East India Company, or which may have 
bw er may hereafter be made in the name of the Queen 
by any Government of India. 

Soif*. 


Act I. of 184U, iwpmtud by Act XI. of 1872, gavo jiirisdio> 
tisn to tbo lodisa Coarta over all sniyecta of the British 
Oovaramant and all porsoas, io civil and militsty aervioe d the 
•aaie Ctovcrament, vdiilo octnaliy in sach semiee, and for six 
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months^terwards, and all parB&m who may ha^B dnmU jfbr $m 
mmUhB within the British Indian territories in respect ot all 
offences committed by them within the territory of any fomgn 
Prince or Siaie, provided they were found within British Indian 
territory after the commission of such offimcc. Consequently, a 
foreigner who had dwelt for six months in British India and 
snbseqnently committed a murder at Pekin might havo been tried 
in British India, if subsequently to the murder ho had boon found 
there. Such is not, however, th * case now. The only persons 
now triable in British India under any law pasted hy the Ooeer* 
mr^Geopral in Council for ofloncos committed outside British 
India, are those tneuitoned in Sects. 3 and 4 of the Ponal Code; 
and under the provisions of tho Cnmimil Protedure Code, Sect. 18*^, 
European British subjects in respec't of offences committed in the 
territories of any IViuce or '^tate in India in alliance with the 
Queen; and Native Indian subjects of tho Quocn in respect 
of offences committed anywhere beyond tho limits of British 
India. Under this stM*tion a Native Indian subjoctof Her Majesty 
who commits an offence in Cyprus, can bo tried for it in British 
India ; Emp, v. Sarmuhh Singh, /. £. R, 2 AIL 21^, acase which 
was decided under the Foreign Jurisdiction Act of 187j, Sects. 8 
and 0, the latter of which is identical in terms with Sect. 188 
of the Criminal Procedure Code. Consequently a Native Indian 
subjWt might commit adultery in Engtaiid, who**o it is no 
offence, and yot be charged by the injured husband and punished 
for that offence in Botnbay, if found there, because he is liable 
for the offence as if he had commuted it in the place in British 
India where he u found. A person in tho service of the Queen, 
who is not a British subject, is liable to the provisions of the 
Ponal Code, by virtue of Sect. 4, but that does not give a 
Conrt in British India, where sneh person is found, authority to 
try him under Sect.188, Cr. P. C., for an offence committed in n 
Motive State; i?mp. v. Natwaraif I. L, /Z. Iff Bom, 178* 

British snbjecto on a voyage from Bhavniigar to Bombay com* 
milted ortminal breach eff trust tn respect of goods enl^iiited 
to tiiem hy eeiltng them enrouie at Damaum, a Portogtieee settle* 
ment, and having then absconded, they were saberqueiitly fenud 



$ mttA-TERBIlOElAt omKCKS. [CHAP. I# 

m Briti«li Territory ; and it was hold that they could be tried 
there for the offence they had committed ; -Bmp. v. Paya 
JT: h* U 13 Ihm. 147, following Emj>. v. Maganlal, L K B. 6 
Hem* 622. The proviso to Sect. 189, Or. P. C., has no applica- 
tion to a plan* whore there is no Political Agent ; Emp, v. Daya 
jffMma, ubi. $upra. 

The orders of the Oovemor-Goneral in Council, declaring over 
what 6»mgn Indian terntones the various High Courts have 
respeefively jnnsdiction m of offences committed by 

Bnropmn Brittsh Hubject^, util bo found m Agnewand Ilender* 
ion*s Code of iVimiiml Pnaedurc in the Notes to Sect. 458. 

The Fugiti\e Offendeta* Aa, 1881, 44 A 45 Vicl. c. 69, 
which will \m found at length in the Appendiv, further enlarges 
the appltnibilii) «»f tin Penal Code, by muLing it appluable to 
certain laacs atitnng uiidi i tlmt Act. Sect. 23 provides . “ Whert 
my pnii of (fm Ati pturubn fm (In pimt of inni of a person /im/W 
qf any oflena ^ thnt offente A/ef//, im nil purpoH*$ of, nnd madtnfai to 
ihf irtftl nnd ptnmhmmt of noth ptrmn, and of, and tnndenhl fo, my 
proewdinp, preUminart/, irn l*n(ai(o,oi nymf jm nlatl tin non, and 
qf^nml %neul* nlnl to, do jnnmto (ton of any Coat / . . • . tnih 

mm fo nwrh o/f*tnn , and to any ;»r / mm an am d of mtrit off> nd , f*e deemed 
fokmif inn tvmmd rd tii nno plan tn ohwh tlo annmdtanlte (t ted fot 
it, mid ear It jittmm may U punittlml ta acnmlamt mfh tin CourU 
(Cohntnf) Jnnmiufum Aft, lb7t/* for which, im(, p. 15, 

Sectf 22 |Wovid«s that, * n fnimn accumd of tk» offlenee (under 
udmimerr nnmt •/ #* knotrnl of ttftfnrmtf ot Mnltna any fiifm depoeUum, 
ere/ yinny w fahnenimy any faint emit net , fttrilte pnrpome of (ki$ 
may 4s trnui rdktr m (he ptrf of Ihr Majesf/$ domimom m 
uMek mtek defumUom or tridmer %$ need, to m the jmrt tn ahteh it 
met iwere, made, yirm, ot /airieadd, m (hr juettoe of ike mm may 
mpdre.** 

The hitler part of Sect. S8 farther provides thati a jtermn fuitfy 
qfthe of rmapti^y or of attmptmy io or qf aidiay or 

OfUmpimg to mid a primaor fo ooet^, by bnaek of prioom or ettmrMc^ 
ftom ofOdboAy under any warrant isas^ or endorsed m pmrsiiaiiee 
nf Ihk Act, may U fried m any of (he foUotriny parte qf Her 
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dominiant, namely, the part to kIuhi and the ptrtjtem 
whieh the primmer ie being removed, and the part in whifh the 
primmer eeeapee, and the part in mhich he ie/ound. 

Sect. 34, also, makes provision for tho cose of persons convictod 
in any part of Her Majesty's dominions and being found at large 
in any other part before tho expiry of their seutenoo, but does not 
provide in so many words for their trial and punishment at the 
place where they may lie found. 

Mrrehamlise Marks.— Act IX. of IHOl, Sect. 4, provides that 
any person abetting in British India tho eotninission of any act 
outside British India, which, if committed in British India, 
would be an offence under the Merchandize Clarks Act, or under 
any sections of Chap. XV'III. of the Indian Penal Code which 
relate to trade, property, or other marks, may be tried and 
punished in any place in British India in which the abettor may 
be found, in tho same manner as if he had committed in that 
place the act which he abetted. 

Soot. 5. Certain Ads not to he repsa/oif.-^Nothing in this 

Act is intended to repMl, yary, suspend, or affect any of 
the provisions of the Statute 3 A 4 Will. 4 o- 85, or of any 
Aet of Parliament passed after that statute in anywise 
affecting the East Ibttia Company, or the said territories, 
or tile inhabitants thereof; or any of the provisions of any 
Act for punishing mutiny and desertion of ofBoers and 
soldiers in the service of Her Majesty or of the East India 
Company, or of any Act for the Gkivemment of the Indian 
Vavy, or of any q^al or local law. 

Offrmcbs ox Tsr, Hion Seas. 

The question whether tho Indian liegislaturo has power to 
^^ate with reference to offences committed on tho high seas 
was oonsiderod at great length in the case of Beg. v. Eltmtone, 
7 Bom. n. C. Sep. 0. C. 89, by Weetropp, C. J., at p. 100. 

The Imitative aathority of the Governor in Connt^ was oreatad 
bj Aet 8 A 4 Will. 4 c. 85; Sect. 48, whieh is to the 
following efEset i—The said Oooemor ta Counril sihaM have pmemr 
to make lam and regnlatiane/ar repeating, amending, or ailoring 
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my Jauw 0 r rrg»laiion$ whaiew now infon'e or hereafter to be in 
fone, in the eaid territoriee, of any parte thereof, and to make lawt 
ami regnlaiione for all pereone, whether Britieh or Native, 
foreigneri or othere and for all rourte of ftuticr, whether eetoMielted 
hy Bie hiayeelfe rkarien or and the Jurisdiction ihersofg 

and for ail plactn and things whatsoever within ami thro^ighvnt the 
whole and every part of the said territorieSf and for all servants of 
ike eaiil Company a it htn the dtmtniom of Princes and States in 
allieuiee with the eatd Company ; saw and except that the said 
Qovemor^Unneral in Council shall not have the power of making 
any laws or regulations whirh shall, in any way, repeal, vary, 
mtepeml or afferi any of ihi jarorlsions of this Aet or any oi the 
provmons if the AeU for punishing mutinif and desertion of ojicers 
and Soldiers, whether in the serviee of If is Majesty or the said Com- 
pany, os any provisions of any Aet hereafter to be pissed %n anywise 
a feeling the said Comptnif or the said iemiorus or the inhabitants 
thereof, or any lowi or reifuLdtons which shall ^ in any way affect 
emy prerogative of thf Crown o$ flu authority of Parliament, or 
the eonsUtuUon or rights of the said Company or any part of the 
unwrittm latm or ronstitution of the United Kingdom of Great 
Britain and Ireland H hereon may dtp ltd in any degrte (he alle^ 
gianee of any jwrson^ to the Crown of the Cnittd Kingdom or the 
eoversignty or thmimon tf the said Crown iwer any jutrt of the said 
tmrriiories"* Hy Art 24 A 25 Virt. c. 07 (Tho Indian Councils" 
Aot)» s. 22, the G<)\rrnor4friirral in (^ouiicil as by the statate 
OOttsilUlttHl, was cu’ibUnl to make laws and rojijulations for '' all 
pSfems, whether lint wh or A"a/irr. fortijnern or others arid for ali 
murts tf jvsiiee whatever and for all j^oies and things whatever 
mUhin the miid territories (otlmhn), and for all t^erranfs of the 
Qammmmi of India within the dominions of Prmees and States 
im mUmnee %r;ik Her M^petyr With ibo proviso, however, that 
lllii ladiaa LegitlalQro should uot bavo the power of legislating 
io as to ropsal or in any way affect oerUin itnpenal sUtutes ther^ 
la aaamd, any promswms ef any Aet passed m thu prsemi 
amsim a/ BarUmment or hereafter to be passed, m anywiss 

S^fssHttg Bsr Mtgesif^ Indiam Itmlories, or ike inhahitamis iharo^ 
oraAM may afsei &s aaikasihf of Pariiament.** The special 
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power in the above Acte to legislate for all servants of the 
Oovernment within the dominions of Princes and States in alli- 
ance with the Company or Her Majesty was extended by Act 
28 A 29 Viet. c. J7, to Brituh of Htr Maje$ty 

wUhin dominions of Princes or Stairs in India in alliance mih 
Her Majesty f trhethee in the serriee of the (toventment of India or 
otherwise” By Act 32 & 3^1 Viet. c. 98 the Govcruor-Goueral in 
Conncil was emponrered to make laws and regulations for all 
Native Indian subjects of Her Majesty^ her heirs and snccessors, 
without and beyond as well as within the Indian territories under 
the dominion of Her Majesty ; and by Sect. 2 of the same Act 
it was provided that “ no law heretofore passed hy thv Gomitor* 
General of India or hy (hr. Oonrnors of MouiraH and Ihnnhay respec* 
Heelys in Council^ shall be deemed to Iw invalid solely by reason of Us 
lairing rtferemr to Native subjeef^ of Her Majesty not within the 
Indian territories under the dominion of Her Majesty^** This last 
Act was passed on account of a doubt raised by the law officers of 
the Crf)wn whether Act I. of 1819 was valid^ the Act giving 
jurisdiction over fr// British subjects ill foitogn States, and Ihi' 
law officers of the Crown being of opinion^ in 1609, that in the 
ease of offences committed in fortn gn States by Native Indian 
subjects of the Crown, the Govoruor-Uonoral iu Council had not 
the power to make laws for their apprehension and punishment in 
British India, his power being restricted by Statutes 24 Sc 2o 
Viet. c. 07, 8. 22, and 28 and 29 Viet. c. 17; ForsytlCs Collection of 
Vases ami opinions on Constitutional Ijqw, p. 24. 

In Meg, v. Alu Paru, Perry* s il, Ca, 551, Sir Brskine Perry , 
referring to Sect. 43 of 3 and 4 Will. 4 c. 85, and to the words in it 
within and throughout the whole and every part of the said 
territorieH,’’ said : — It is contended that these latter words apply 
to the persons who are to be legislated for, as well as to the places 
and things with which they are immediately connected. Bat the 
express ^tioction, which is made in the Act, between persons 
and things, lies deeply seated, I apprehend, in the principles of 
tcgislalion, and corresponds with the distinction well known to 
jnrisis beNrc^n personal and real statnles.^^ And in this case 
Sir BrMm Perry expressed it as his opinion that 8 A 4 Will* 4 
t F. e. 
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e. 85 luul conferrod power on the Indian Legialature to legislate 
{dr the high seas. With the reasons assigned in support of this 
opinion, the court, in the case o£ Iteg. v. Elmttone (cited before), 
espreaaed ilaoM dissatisfied. In this case Sir Michael Weatropf, 
hi delirering judgment, said (p. 107) : — •' The power given both 
in that Statute (24 & 25 Viet. c. fi7, s. 22) and in tho earlier 
Htatote (8 & 4 Will. 4 e. 85 «■ 43) to legislate, not only for all 
persona, British and Native, but, also, for foreigners, perhaps 
fnmisluw an argument in favour of the construction which 
applies tho words * within and throughout the whole and every part 
of the said territoricH* 111 the ono statute, and ‘within tho said 
territories' in the other as well to ‘ piTsoim’ as to ‘ places and 
things,' as it is w’lireely to lie supposed that a genentl power to 
legislate for foreigners beyond those territories was intended; 
and if the word, ' fomijners’ be limited to persons within the 
territories, so must the words • all persons, British or Native.’ It 
may be said that tho inUmtion was to give power to legislate for 
fomigners Iwyond tho territories s<> fur ns international law 
would permit, «. g., for foreigners on board British registered 
or Angli>*!ndittn registensl ships. It is, however, difiicnit to 
understand why the Imperial l.egishiltm- should delegate to the 
Indian liCgislatnre, or to any other proiineml legislature, the 
pow«r to legislate generally, eitlu-r for Briti.sli subj(>cts or foreign* 
ars in British rogisleml ships on the high seas. Were it to do 
no, British subjects and foreigners in British ships might bo sub. 
jaetod to conflicting laws in r«>spi>et of their I'onduct on tho high 
asM. Yet, if the construction of tho Statute 3 A 4 Will 4 c. 85, 
a. 48, which Sir K Perry put forward in Reg. v. Aht Pan, be 
oorraot, it woald saon to involve such a power. It is not impro- 
babla that bad tho Imperial l,«gislaluro intended to confer any 
power upon tha Indian Legislature to legislate for the high seas 
bayotfi tha maritime territory of British India, that power would 
have baan limited to Natives of India or persons domiciled in 
India, and peihapa to Biritish subjecte and foreigners in ships 
balonging to or lugistared in -India. No such distinction is taken 
inthaatelntea. Nothing whatever is said as to the high seas, bnt 
irarda am introdaoed whieb,ooiiBwtontly with good gramamr and 
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the probable intention of Parliament, may be applied so as to limit 
the general power of legislation to the territory oonstitnting 
British India . . , , The power to legislate for all serrants 
of the Company in one statute, and for all servants of the 
Gk)vemment of India in the other statute, respectively, within the 
dominions of Princes and States in alliance with the Company or 
Her Majesty, is special and exceptional, and furnishes a very strong 
reason for supposing that the previous general power of legislation 
conferred by the same statutes is limited to the territories of 
British India.” And WesU J*, in Heg. v. Kaitya llama, 8 Bom, 
n. C,It, C, C. 78, said ; — ^'It seems impossible to maintain that a 
general power of legislation for the high seas, where a subordinate 
Government can neither enforce obedience nor afford protection, 
is implied in the delegation to it of authority to make laws for 
the territory placed under it/’ 

Thus it would appear, for the reason set forth above, that the 
Indian Legislature luu» had no power conferred on it to legislate* 
for offences cominittod on the high seas, even by British subjects, 
and the only authority which cau apply the provisions of the 
Penal Code to such offences is the British Parliament. The Oov- 
ornmeut of India have attempted to legislate for ofiencoscommitted 
on high seas in Act XXXI. of 1888, but as this Act has been, 
so far as it affects offences on the high sc^as, repc^aled by Act VIII, 
of 1868, no f|uehtioti arisen now on its iutorpretation. This was 
the only Act by which thu Gtiveriiuieut of India bud attempted to 
iegislati* for offences eomiiiitted on the high seiM until the passing 
of the Criminal Procedure Code, Sect. 188, which by using the 
expression *'aiiy place out of British India” contains words wide 
enough to include the high m^ast and it has, in the case otEmp, v. 
Sarmukk Singit, 1. Z. fi. 2 AIL 218, been held that those words 
cover an offence committed in Cyprus, but whether the Indian 
legislature iiad power to include the high seas in those words, 
or did as a matter of fact intend so to include them, remains to be 
determined in some future case. 

ADmKALTT JraiSDicTioN or TffK Hjoh Coubts. 

The present High Courts of Calcutta, Madras, and Bombay have 
the same Admiralty jnrisdictioii aa thatof die late Bopreme Courts 
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(■w Charten, 1862, 1865, st. 32, 33). The jurisdiction of the 
l»t« Snprcme Court was tbat of the High Court of Admiralty in 
England as it stood on the 8tb Dec. 1823, the date of the Letters 
I’atent cresting the Supreme Courts. The jurisdiction of the 
Supremo Court in ^'ico* Admiralty was created by eommission from 
the High Court of Admiralty in England in 1843. The Jnrisdic' 
tion thus given in Vico- Admiralty was the Jurisdiction possessed 
by tlic KtigliNh High (Jourt of Admiralty before the passing of 
Htatuto 3 A 4 Viet. <•. (15, which enlarged the Admiralty jnrisdic* 
tion of the Eughsli High Court of Admiralty. See Bardot v. The 
AvguMa, 10 Horn. JI.C. R.UG; !n le The Aeia 6 Bom. II. C. B. 
<18, 60 where it was held that the Statutes 3 A 4 Viet. c. 65, and 
24 Viet. e. 10, do not to India. 

The offences w hieh come within the Adiniraltyjiirisdiction were 
defined by the Mcrelmnt Shipping Act, 18.54, 17 & 18 Viet. c. 
104, s. 2f 7, but now by the .Miwhanl Shipping Act 1804, 57 A 
58 Viet. e. 60, s. (18/, in the following terms 

AH ofii itrt n ihjrtiiml jn o/h I It) 0 / y« r\<)ii i oMiiiiHi ti in ni’itf any 
rilhri ae/uiri m njtixtl, mil ni Jhr Unjixly’i. ilomtiiions, fiy aiii/ 
ixiuimn, ora/,1,, , nil,,. Ill, „,,il fill hinr irlieii l/i, oftrnrr ,» 
ewHiniftrilf I,, III It, linn III,; , „((,„//(., jif, i loiix/y lint linn, f,m},lityeil 
I'uauy lUUnh ^/,</^ „j/y,,ir,* „t Ih, mint mhirr 

n^prftiii'lj/, iin'llti imi.t, h, fl„ \nnif jiiiiiixhniinln ris/mlirily, iiiiil 
In' ut^uiml „l, liianl, hinl, ,l,(,rmi,i,.l, .„„l mlj,i, /,/,,! tbr mm- 

mmiM-r auilh Nil wm, ,„ioh, //„ ,y 

off^mexhailUrH nm,„lU,l ml hi,, i/„ mlirli,,,, of fhr Ail'miralty 

^fSnghtmi, nml Ih, an, I, rp,, urn of (hr /,rm,i-uhoH of any mrh 
oftmxmaylx dinrlnl lo hr ,x„,l an (hr ran. ,.fco»U and n/kum 
itrprv^ahuntfi.r,.fl,,,nn,m,,,,,ili,.j ,r,il„„ /h, jnrinrhrtioa of the 
Admuwi^ EnghuA"* 

Sect* of tbe Icuit mnittoncHl samr Act provides where »acli 
oSetioee miy lie Iriinl in iho following terms:— 

(1) If Arntffm ifiiy complmni tft mtuiv iQ hiim Stitish cofiSfciiiir 

(ti) /Imv/ dwy pt opt tig or hos hftH reiw* 

isi/h rf ur/ j*Airr p i Uhrr or nfiottt,, on/ of kor 
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daminimi by any nmter, seaman or apprenfke, trAo at (be 
time when the offence teas cofHmiitvd or itifhm three menttm 
be/ 0 $*e that time icas employed in any BiitM ship ; or 

{b) that any offence on the high seas has been conmitted by any 
master, seaman or apprentice Indonging to tiny Bntinh ship, 
that cormilar officer may inquire into the rase upon ocUA, 
and may, if the ease so inquires, take any steps in his jtower 
for the purpose of placing the of 'etufer under necessary res^ 
trainij and of sending him as mum as 2 ^f'uetica(fle in S(^e 
custody to the IJnilt'd Kingdom, or to any British jmscs^ 
sion in which there is a court cajiahle of taking cognisance 
of the offence, in any ship belonging to Her Majesty, or to 
any tf her subjects, to be there pruteeded against aecordiny 
to lav ' : 

‘*(2) The consular (fieer may order the master of any shiji 
Ifelofiging to any subject of Her Majesty bound to the United 
Kingdom, or to swh British possesmm as af or maid, to reeeice and 
afford a and nulmsience during the voyage to any such 

offender as aforesaid., and to the witnesset, so that such master ho 
not required to receive more than otw offender for every 100 tons 
of his ship*s regisierM tonnage ; or more than one witness for 
every oO tons qf (hat tonnagv , and the etaisnlar o/?iV<T shall 
• ndorst' ujwn the agreement of i/w ship such particulars with respect 
to any offenders or witnesses s(n( in her as the Board of Trade 
require : 

*^{3) Any master of a ship to whoise charge an t fender has been 
HO committed shall, on his ship*s arrival in the United Kingdom, 
or in such British possession as aforesaid, give the offender 
in the custody of seme police officer or ronstalle, who shaU iahs 
ihsoffrndsr lefors a justice of the peace, (w other magistrate l/y law 
empowered to deal with the matter and the justice or magistrate 
sh^l deal ivUh the matter, as in cases of offences committed upon 
the high seas.^^ 

By Sect, 18 of 62 & 63 Viet, c, C3. ** British possessions’* 
«re defined as ^*any pari of Her Majestifs tUminions^ exetuske of 
the Vmied Kimplom/* 
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Sect. 686 of tlie 57 & 58 Viet. c. 60 farther provides that:— 
any pman, being a British subject, is charged with having commit- 
ted any offence on board any British ship on the high seas, or in 
my foreign port or harbour or on hoard any foreign ship to which 
he does not belong, or, not being a British subject, is charged icith 
having committed any offence on hoard any British ship on the 
high seas, and tiuit i)er*on is found mthin the jurisdiction of any 
court of justice in Her Majesty's dominions, lehich would have had 
cognisance of the offence if if had been committed on board a 
British ship loifhin the limits of its ordinary jurisdiction, that 
court shall have jurisdiction to try the case, as if it had been so 
commitUd, Nothing in this section shall be construed to after or 
intcrfeio with iht Admiraltij Offences (Colonial) Act, 1849, 

liAW ANli Pl^HKlHlCK A mac A liLK T<> OKb£NC£S 
<>» THK Hic.ii Skk**-. 

In the emo of lUg* \\ Thomjsvn 1 B»L» R, Cr 1, decided iu 
1867 Iwfoi-o the of the Act 60 A 61 Vict. c. 124, the 

primmer whk clmr^cd, under 7 VVdl. 1 Vict. c. 86, h. 2, with a 
criitiiiial oIIcihh) tm Iniiird a Ilritinh hhip upon tlu» high seas and 
within the Admiralty jutimhction of the Calcutta High Court, and 
was found guilty by a jiuy of an offence under Statute 11 & 15 
Viet, c, 19, a, 5. 1 he held that the lV«Hvdu}ead(>pted was 
profHirly the luduiii proetduto , f<»lho\iHl on this point in Emp* \ , 
Barton, /, /,, ii, lO i\tl, 268 ; l»ut that the ehargo ami eonvictioii 
wort» projH'rly fimnded on the Kngli’^h '»Utiit«‘h, ami that the punish- 
inetiiuiuat be acev»rdiug to English law. PiaonL, C. J., in this 
ciliet referring Ui Stutule 12 & 16 Viet. c. 96, mini “I can 
welt undentand that rarlmmetit would pn‘fer to make such {^K^rsons 
solgect to the |mnishinetit tinpom>d by English law, rather than 
that of the CHilony ; they might not In* certain, what Uiat law was, 
tnr, if aware of it, might not wndi to cxUunl it/" In the enso of 
Beg. ?. EtMshne, 7 Bom If. T. A/>. C. (\ 81^, u was held that 
Iheaabataiiiive law applicablo toa British biini subject tried in the 
High Oonriat Bombay for dcetroying a British ship on the high 
aeaa, at a diatanee of more ibaii three tniliw froin the shores of 
Britiab Indiiai was the English law, and not the Indian Penal Code, 
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and the procedare applicable^ the ordinary criminal procedure of 
the High Court. In this case it was contended by counsel for 
the prisoner that the words **the Court shall have jurisdiction to 
hear (vnd dettrmine the case as if the offence had been committed 
within their local limits/’ in Act 30 & 31 Viet. c. 124, s. 1 1 (not 
in operation when Rpg. v. Thompion was decided), had the effect, 
that tho offence in question, committed on the high seas, must bo 
tried and pmislted as if committed in India. But tho Court*- 
citing Sect. 267 of tho Merchant Shipping Act, 17 & 18 Viet, 
e. 104 ; and Sect. 2 of the Statute 12 & 13 Viet. c. 96 as showing 
conclusivoly that the law of punishment proscribed by those 
statutes is tho law of England, and Sect. 1 of 30 & 31 Viet, 
e. 124 which provides that ^'tliis Act shall bo construed with and 
as part of the Morchiuit Shipping Act*^ — held that tho words cited 
by counsel could not have' the effect contended for by thorn. 
In all criminal caHe*?, tboii tried in Indioi whether in tho Moftissil 
or High Courts, under their Admiralty jurisdiction, it would 
appear that the procedure applicable is the ordinary criminal 
procedure of tho Court trying the case; but the substantive 
law applicable, at any rate, up to the passing of tho statute 
about to be mentioned, was English law and not that of the 
Penal Code. 

Subsequently to the decision in /?c/ 7 . v. Elmnhnr, tho Imperial 
fjegislature passed the 37 A 38 Viet. c. 27, {Cohuial) Jurin* 
tOeiioff Act, 1874, which applies to India, by tho third section of 
which it is enacted that, **w/tcn, by ririue of any Act of Parliamant, 
now or hereafter to bo a ftertton is tried tn a court of any 

rohny** (which term includes British India) *^/or any crime or 
offence committed upon the high mm or eUnrhere out of the terriio- 
rial limUs of such colony, and of tht* local jurisdiction of suck court, 
or ij committed mthin such heal jurisdiction made punishable by 
that Act, such person shall, upon conriction, be liable tg such 
punishment as might have been ifflicted up<m him if the crime or 
offhut had been cotnmitied mthin the Imifs of such colony and of 
the heal jurisdiction of sfueh court to no other, anything in any 

Act to the contrary notmthstanding. Provided always that (f the 
crime oroffeneo is a crime or offence not punishable by the bw of the 



16 AOMIRALTT J01«S0ICTIO». [CEAF. I. 

tciMy 10 which ilte trial lakes place, the persons shalU on conviction, 
he uiable to sack pnnishmeni (other than capital punishnwnt) as 
shall seem to the court most nearly to correspond to the punishment 
to whk!^ such person muld have been liabh* in case such crime or 
offence had been tried in England** 

What then is tho effect of this statute ? At the time of the 
daoition of tho cose of Beg. v. Elmstone, it was held that none of 
tho English Acts permitted an accused to bo punished under any 
hot English law : couheiiuently, the charges must be drawn 
under tbo English statutes and not under the Penal Code. The 
present statute specifically provides that the punishment for the 
** crimes and offences ** therein described shall be the same as is 
allotted to tho same ‘‘crimesaud ofleiicos^' within the jurisdiction 
of the court trying the cas(\ What then is tho meaning of the 
term crimes and offouces ?" It cannot mean the technical names 
by which crimes arc known in England, otherwise the statutes 
wonld of scarcely any forci* at all, as it would then apply only 
to inch cohmics m described i rimcs by exactly the same terms as 
are naod in England, but it must mean tho acts, neglects and 
defanlti which go to make np and constitute tho crime or offence, 
and then the meaning of tiu* Act wonhl bf' that if a person 
U chargwl in a colony with having <‘uminitti'd an\ act, default, 
omission which would amount to a crime or offence under 
English law, then, on conviction, such person would bo liable 
to punisheil as if such act, neglect, or default liad occorred 
withiu the local jurisdiction of the Colonial Court. Thus 
bating, prior to this statut4% had local procodurt' applicable, wo, by 
tbit itatnlOi have local pnnishmont appliinl, and in India inch 
punishment wonld bo under the IVnal Code ; and since a law is 
a command to tho broach of nhich a sanction or punishment is 
iltaobod, it would appear that tbo law under which a person is to 
be poniibed must be tho siibstanlive law applieabio to the case, 
beoaute it is the law which points out the breach to which the 
pnutabmaal is attached ; see Iteg. v. Thompson^ I lint. L JL C. 
al p» 9. Consequently, on the general prineijiles of jniisprodence 
At Esoal Code weald now be the snbttanttve kw in the case of 
<^eiieMOonuintledoathehigha«iuiancltrto^ ITwenow 
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look ftt the reasons far the jadgment in Utecaseof J%«v. Elmio »9 
we shall «ee that they lead to tho same conclusion* The statute 
80 & 81 Viot. c. 124, s. 11, provided that all olTef^oes of the class 
we are discussing should bo tried and dotennined ** as if they 
had been committed within tho local jurisdiction. These words 
are the words used in the commission of Oyer aud Terminer, and 
under them the Comuiissionors pass senteucos, heuco the court 
which decided £eg* v. Elmstone^ at p. 1 22 of 7 Bom, II, 0, Bep, 
C, 0., said: — The direction to hear iindffe^crmoie the case, as if tho 
crime had been committed within tho limits of tho ordinary juris- 
diction of this court, seemed to point towards the law prevailing 
within those limits as the substantive law applicable to the cose.'’ 
But the 30 & 31 Viet. 121 forms part of the Merchant Shipping Act> 
1854, and this later Act specially preserves iii force tlic 12 & 13 
Viet. c. 00 the second section of which requiros tho punishment in 
all such cast's to bo according to the Knglish law; thorofore, it was 
held by the court to limit to that extent tho meaning of tho word 
determine/' and that English law was consetjaently the 
substantive law ; see tho reasoning at pp. 125 to 129. Now, how 
over, the Statute 37 ^ 38 Viet. <% 27 has caused 12 & 1«3 Viet, 
c. 96, s. 2 to be of no cff(»ct whatever, although it does not in so 
many words repeal it, and wo have the word **dett'rmino” not 
only left to have its fail force as in England, but tho local courts are 
definitively empowered to punish in such a case as if tho offence 
had been committed within the limits of tho local jurisdiction. 
Thus it would appear that if the case of Reg, v. Rlmstom had 
now to be considered, tho court would hold that tho local law was 
the substantive law and not the English law. 

This restores the law to tho state in which it was under 9 Oeo. 
4 0 . 74 (an Act for improving tho Admiaistration of Criminal 
Justice in the East Indies), which by Sect. 25 enacts *Uhat all 
o/kubcm praaeeuied in mg of her Majoittg'i (?ourU of AdmiraUg shall 
wpoa esary first and subseqwni emisieiuin, be sulyeet to fhd same 
pmfMmenit whether of death or otherwiee asif such ojfentee hadbem 
r m mi t ted upon tAe /am//' i. s., upon the land of British liid% for 
Aa Act gosaon to provide for tho panishmeiit of aetsupoii the land 
of India. This section is one of tW few sections of lliat Art which 
s f. c. 
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ware left oBrepeaied by 8ct X. of 1875 and by the Engliab 
rapaiding AcU of 1874, end althoogh its operation wag saspended 
by the AoU referred to in the case of Reg. v. Elmtone, it is sow 
reatored to full forco by the 37 A 38 Yict. c. 27. 

The Criminal Prorodure Code, 1882, Sect. 221, provides that 
** (As law and tretlm of tho law agaitut which the offence ie said to 
hambeen eommiltedehalt be mtntiounl in the charge,” and Sched. 5to 
that Act, Sect. 28, Hhonrs by the forms of charges therein given 
that this provision is to be curried out by alleging that the ofience 
charged is “ pnnishablo nnder ” a certain section of the Penal Code, 
oonse4|nently oflirncos on tludiigh seas when tnod in India should 
now bo charged ns if they hntl boon committed on land within tho 
local jurisdictiou ; fur it will be absurd still to charge them as 
ponitbablo under an Imperial statute when the Act set out before 
■ays they arc to b<» punished under tho local Acts and not other- 
wise. 

Tho acts, however, which are charged as an offence under the 
Penal Cwle. must be such as would, nt the same time, constituto 
on offence punislmblc under English law ; Emo. v. (iunntnq, I. L. 
Jt. 21 Cal. 782. 

Tho arguments use<l in the foregoing pages, and tho law laid 
down as to the form of charge proper for offences committed on 
Idle high seas, have been approvml of, and mlopted by tho High 
Court at Iloinbay in Emp. v. Shatk Abdvl Rahman, I. L. if. 14 
Bm, 227. 

The Merchant Shipping Act, 18!»l, Sect. G8«5 it will be seen 
repeats tlie proviso at tho end of Heet. 21 of 18 & It) Viet. c. 91, 
that nothing in that section shall lie constmed so as to Interfere 
with 12 A 18 Viet. c. 93, i. «. Tlie Admiralty Offences (Colonial) 
Act, 1849, which requires punishments inflicted in coloniea to 
bo aooording to English law, but tho present Herehaut Shipping 
Act ion mt trfeol the atotate 37 A 38 Viet. o. 37 herainbeibra 
nCmud to, and aa that refers to Aeto of Parliament thmoftor to 
bo pwWMl, the puttishmeot to be inflicted is still that piwvided 
Ibr by diis last nwtioned Art, as before the ptming of the 
{Husont Mmehaat 8hi)q>ing Act. 
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If the «oty neglect or defanltis not poniahable by the local law» 
if committed within the local jariadiotion^ then the case would 
come under tho latter part of Sect. 3 of the 37 & 33 Viet, c* 27f 
and in this event it would still probably bo proper and necessary 
to draw the charge under the English law most nearly applicable 
to the circumstances of the case. 

As to tho limits of Admiralty jurisdiotioui especially as to tho 
interval between hi^h and low- water mark, see v. Klmsime, 
7 Bam. H. C. It. 105 ; and Beg. v. Ptiulim, 9 Jur. 286, flf. C. 
S Notes of CaseHf GIG; Reg. v. Cunntwjham. 28 L.J. N. 8. Mag. Ca. 
66 ; and 3 Haggard Adm. Rep. 275, 283, therein referred to. 
Whether the Admiralty has jurisdiction “ in harbours below the 
bridges of great rivers near tho sea, which are partly enclosed by 
the landf will bo in most cases a question of fact rather than law, 
and determinable by local evidence. It is plain, however, that 
tho Admirulity cun have no jurisdiction in any rivers, or arms or 
creeks of the sea, within the bodies of counties, though 
within tho flux and reflux of tho tide'’; i Vivas of Iho 
Crown, p. 803. 

Piracy. 

Piracy, Jure genlinmf is justiciable everywhere. Piracy '' is only 
a sea term for robbery— piracy being a robbery within the juris- 
diction of tho Admiralty .... If tho mariners of any ship 
shall violently dispossess tho master, and afterwards carry away 
the ship itself or any of the goods, with a felonious intention, in 
any place where tho Lord Admiral hath jurisdiction, this is rob- 
bery and piracy;*' line v. Dawson 18 Trials, 461. And the 
same, of course, holds whether the dispossession be by mariners or 
passengers ; AUarttey^Oemral of Rong^Kang v. Kwok^Sing, !». 
R. 6 P.CA 79. In this last case it appeared that it is provided in 
the Hong-Kong Ordinance 2 of 1850, that where it may appear toa 
magialrale or oonrt that there is a probable-eoaae for believing that 
a Chinese, who has taken refoge at Hong-Kong, has committed 

any erime or offbnoe against the laws of China/' he may be 
unpriaoned with a view to his being surrendered to the Government 
of China. On this it was held that in certain circomatances pirtu^ 
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would oofiio wiihia the Ordinance ; as for example, if a Obinese 
wool from the Cliineao coast to plnnder ships at aea, retaming 
again to China with his plnndor* 

Where some of a largo nninbcr of Chinese coolies, who were 
being taken from China to Pern in a French ship, killed the captain 
and sevoriil iif the French crow, and then took the ship back to 
China, thoy were hold to have been guilty of piracy jure gentium. 
But the piracy was held not to be an olTencc against the law of 
China within th<^ meaning of the Ordinance. If they committed 
an act against the iimoici)ial law of any nation, ii was against that 
of Franco ; and if they wero punishable by the law of China, it was 
only because thoy had ronimitt<‘d an act of piracy, which jute 
psyiltam, is jusliciablo every wboro ; AlfonuyUmeral ofHong^Koug 
V. Kuvh^a^Simj, L ll. o 1\ t\ 200. 

AUMIUAHY JuiilSDh riON IS TOE MorUSML Coi lUN. 

We have referred as yet only to the Admiralty jurisdiction of 
the High CouriH, and till the passing of the Statute 23 k 24 Viet* 
C* dS, tho Mofussil Ct)urls had no such jurisdiction. Put by 23 k 
24 Viet. c. m3, s. 1, tho proviHums of 12 k 13 Viet. e. 00 were 
oxtendisl to India. Soot. I of 12 A 1,1 Viol. c. Of) provides that: 

mnj ptreoH in'* Pritinh India **tfhailh rharg^dwUk the am- 
mufteii of (my inmtm, pintaf.J\hng, rohhery, murder, ronepiracy, 
Cf Mher affener ef trhal naOtn hh err, rommitUii v/ton (hr era, or in 
nay harm, river, ertek or pUtre, where the atimirttl or admirals 
hare peirrr. authoriUj, or jarimliefum, or if nny person ehargerl 
mih the ei*mmi»$ion of any surh o/tars upm (he sea, or in any 
smh haimt rim, creek, s»* shall hr (nought for (rial to** 

British Ittdm. and in every «|4<*A case, all magislraUs, 

fHSiicse of the jwHyre, public ptoseeuiors^ juries, ./wdyss, courts^ 
fuUic sjtesrs, and other persons in Mia shall haw and merem 
fh mme Jurisdiction and aathoritm for ike mpiiring of, trying, 
Jkaaring, detmnmng, mfd adjfaigtHg such afences, and thoy are 
htrAy rasf^u Jy auikmsed, empotrereii, and rojmredio iasMals 
smd carry Ca all such ptocmimgs/br (he bringing ef suekjmrsmso 
aketrymk sc afimmid, to trial, and^dnr ami amnliary to and ms- 
ootnmiupmihotrial of my such priwia for any snek efmee 
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fdiermiih he may he charged at a/areeaid, at by (keJmof^ 
British India would and ought to haice been had and mertieei or 
^tiiuied aud carried on by them reepeciively, if each offence had 
been >c(mmUted, atvd such pereofh had been charged frith having 
committed, the eame upon any watere eituate within the limits o/*’ 
Britisb India* and uithtn the limits of the local jurisdiction of the 
courts of criminal jusiici\^^ 

By Sect. 2 : — ** Provided alimys that if any person shall be eon* 
vkied before any such court of any such offcftce, such person so con* 
tided shall be subject and liahle to, and shall suffer all such and 
the same pains, penalties, aud jor/eifures as by any law or hues 
now in force persons convicted of tlu* same respetively uould be 
subject and liable to, in ease sueh offence had bten committed and 
urre required of, tried, heard, determined^ and adjudged in England, 
any law, statute, or usage to the rontrary notwithstanding, 

Sect, 8 provides that IWirrr any person shall die in^* 
British India **of any stroke, poisoning, or hurt, such person 
having been feloniously stricken, poisoned, or hurt upon the sea, or in 
any haven, rivrr, creek, or place, where the admiral oradmiraU have 
potter, authority, or jurisdiction, or at any place out of^* British India* 
every offence etmmi tted in rcsptrf of any such ease, whether the same 
shall amount to the offence of murder or of manslaughter, or of being 
accessory twfore the foci to murder, or after the fact, to murder or 
manslaughter, maybedealt with, inquired of, tried, determined, and 
punished in British India **in the same manner in all respects as 
if such offence hml been irholly committed in'* British India; ** and 
if any person in ” British India “ shall he charged with any sueh 
offence as aforesaid in respect of the death of any person who hau* 
ing been feloniously stricken, poisoned, or other trise hurt, shall have 
died of such stroke, poisoning, or hurt upon the sea, or in any haven, 
fiver, creek, or place where the admirals or admiral have power, 
ouihority, or jurisdidion, sueh offence shall be held for the purpose 
^ this Act to Itave been wholly commiiied upon the sea*** 

The Act 87 & 33 Viet, c. 27* s, 3* modifies Sect, 2 of 12 A 18 
Viet, c, 96 above quoted* by makiag the offence ptmishablo nnder 
Urn kcri law* if there were any aoch applicable to tbe oflSmoe of 
which the {icrson might be convicted in place of under English law. 
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Clam to b$ triid by High By Sect. 2 of Act 23 A; 24 

Viet. 0 . 88, it in provided that Wl^r$ any fenen mthin any 
jiaoe in India m charged mih the commitiion of any qffence, in 
tmpedl of which jurindielion it given by Act 1 2 A 1 3 Viet. c. 96 ; or 
wltere any person ehnrged wiih ilw commission of any such offence is 
broughifor irial under ifte said Ad to any place in India; if at any 
lime before his trial he makes it appear to the court exercising 
criminal furisdiction, in the flare where hr is so charged or brought 
for trial f that in rase ihe offence charged haul been rommitisd in such 
place, he could have been trial only in ihe Buprtmte Court of one of 
ihe three presidencies in India^ and claim to be tried by such 
tiupteme i^ouri accordingly, (he said court exercising criminal 
jurisdiciUmf as aforesaid, shall certify the fact and claim to the 
governor <>/ such place or chief local authority thereof, and such 
governor or chi^f local authority thereupon shall order and cause 
the person charged to he sent in custody to suclh one of ihe presidencies, 
as such governor shall thiuk fit, for Uial In fore the Supreme Couii 
gf such presidency ; and ihe said Supreme Court and alt public 
officers and other persons in the primUtney shall have the 
juriedic^ioH and aulhocUy^ amt proceal in the same manner in 
relation to the person chargM vdth such offence, as if ilw same had 
been eammitted, or originally charged to have been committed, 
udthin the limits of the ordinary jurisdiction of such Supreme 
Court:^ 

ClIVKOK. 

When i per»*ou,who would not but forfiipocialcircainstaiicee bo 
liable to the jurisdiction of a j>artunilar court, is tried before that 
courts the charge ought to contain such a statement of facts as is 
•nffioient to show Iho jurisdiction of the court. Thus, if a person 
is Uabk to punishment under iht Venal Code by virtue of Sect, 4, the 
charge ehould rm as foUom : — 

That yon, on or about Oto day of , then being 

a earvant of and in the service of Her Majest}* the Qaecn^EmpreBs, 
at within the dominions of . a Prinoe 

(ar Stale) in alliaiioe with Her Majesty the Qaeen-Empmij 
4AAc. 
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If the jurisdieiton b« given bg one of the notiticatione of the 
Oovemment of India ieeued m September 1874, the charge ehould 
run aefoUowe : — 

That you, on or about the day of , then botuga 

European British subject and a Christiau, and residinf;' in {/lei e 
ineert place of retidence which mnet he one of the places named in 
eueh notifieoHone) did at aforesaid, 

If the offence he committed within the admiralty jurimlietion, the 
form of the charge should be a»followe,orinth eueh modificatione ae 
may be neceteary to meet the clrcumetaoceeif the purtiexdar caeo:— 
That you, on or about the day of , then being a 

British subject on board the British ship , did, on 

the High ^as, and within the jurisdiction of the court, &o. 
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CHAPTER n. 

OcitERAI. ExPUHATIOXB. 

800t< 6. DKfinili»»i (<> hf tuhjeet to efCMyiiton#.— Throughout 

this Coda every definition of an offence, every penal pro* 
TieioD, and every lUuetration of every such definition 
or penal provieion, shall be understood subject to the 
esoqptions contained in the chapter entitled “General 
SM^ons,” though those eace^ons are not repeated 
in euoh delbiition, penal provisi<m, or illustration. 

lllnntraliom, 

('0 The sections in this Code, which contain defini* 
tions of offences, do not express that a child under 
seven years of age cannot commit such offmces, 
but the definitions are to be understood subject 
to the general exception which provides that 
nothing shall be an offence which is done by a 
child undw seven years of age. 

( 6) A. a police officer, without warrant, apprehends 
Z, who has committed murder. Here A is not 
guilty of the offianoe of wrongful confinement, 
for he was bound by law to apprdiend Z, and 
therefore the case falls within the general 
exoeption which providee that *'nothingis an 
offence whioh is done by a person who is bound 
by law to do it” 

Scot. 7. Kxfrwiom alwayi utni in eonfbrmi/jf trUh atplana* 

fiim.~Svery expression which is explained in any part 
ef this Code is need in every part of this Code in ocufnr* 
mity with the explanation. 

•set & <7«wi<nr.->The pronoun *'he'’ and its deriTs* 
tives ere used of any persoi, whether male or fsmale. 
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Saet* 9. Slimier.— .Vnless the contrary aypcan from 
the contest, words importing the singular number in- 
clude the plural niunbor, and words importing the j^ural 
number include the singular number. 

Note, 

The word “include” ih cnlarfi'iDfif, not restriolivc, and does not 
mean that the words must apply exclusively to t lint which they 
are to include ; otejvir/t Fmjiison, L. R. 6 Q. R. nt p. 291 ; The 
Gauntlel, L. R. 3 A. k E. nl p. 388. 

Sect. 10. -Von— iTomiiw.— The word “man” denotes a 
maio human being of any age ; the word “woman” de- 
notes a female human being of any age. 

Soot. 11. iVAvon. — The word “person” includes any 
company or association or body of persons, whether in- 
ewporated or not. 

Sect. 12. Ptiblie.— The word “ public ” includes any 
class of the public, or any community. 

Sect. 18. <2«ce«.— The word “ftueen ” denotes the 
soTcreign for the time being of the United Kingdom of 
Great Britain and Ireland. 

Sect 14. .‘'Vrmnt «/ the Qtieeu. -The words “servant of 
the Gueen” denote all officers or servants continued, 
amwinted, or employed in India by or under the author- 
ity of the said Statute 81 ft 22 Viet. c. 106, entitled ‘‘An 

Act for the better Government of India," or by or under 

the authority of the Government of India or any Govern- 

Seet 16. British /m/»a.-The words “ British India “ 
denote the territories which arc or may beoonM 
Bar MiUesty by the said Statute 21 ft 22 Vi^ o. 106, en- 
tttlsd “ An Act tta the better Oovemmsnt of India. 

Beet M. Owmimcn/ uy Jnrf<o.-The words “Oovermnent 
oTBadia*’ denote the Governor-General of India In Conn- 
dher the absenoe of the Govemor>Genaral of 

India ftem bis Gonneil, the President in Oonscil, or the 

4 r c 
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Qvf vno t ' O enor a l of Indio alone, as regards the powers 
wUoli may be lawAiUy eaorciaod by them or him respec- 
ttrely. 

Sect. 17. Utrvernmeni. —The word “Government” de- 
notes the person or persons authorized by law to admi- 
nistn ezeoutive government in any part of British 
India. 

Tb»' meaning of tno word “ Govornmont ” is extended by 
Beet. 293 A, so far as n'garde oifonces relating to postage 

Soot 18. Pr«»idcn<-tj.—Th9 word “ Presidency ” dmiotes 
the territories subject to the Government of a pre- 
•idenoy. 

Beet. 19. JuJfjti —The word “ Judge ’* denotes not only 
every person who is officially designated as a Judge, but 
also every person who is empowered by law to give, in 
any legal proceeding, civil or criminal, a definitive judg- 
ment, or a judgment which, if not appealed against, 
would be definitive, or a judgment which, if confirmed 
by some other au^ority, would be definitive^ or who 
is one of a body of persons, which body of persons 
it empowered by law to give such a Judgment 


(•) A ooUeetor ezerd^ jurisdiction in a suit under 
Act Z. of 1868 is a judge. 

(A) A magietrate ezeroisiiig jurisdiotion in leepeet of 
a charge on which he has power to —"t enoe to 
tne or imprisonment, with or without aimeal 
is a Judge. 


(e) A member of a pnn ohayet whieh has power, under 
Begulation Vn, 1816, of the Madras Code, to 
try and detenuine suite, is a judge. 

([(2^ SMMiitmte OKoroiaiag jurisdiction in reipeet of 
^Ahiffiaige on triiidi he has power only tooommit 
‘ * to another oourt, is not a judge. 
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Sect. 90. Cuwt of /tMitra.— The words “court of justice** 
doiote ajudgewho isempowered bylaw toaot judidally 
alone, or a body of judges which is empowered by law to 
act judicially as a body when such judge or body of 
judges is acting judicially. 

IlUistratioa. 

A punchayet acting under Emulation VU-, 1896, of 
the Madras Code, having power to try and 
determine suits, is a court of justice. 

Sect. 21. PMic iSei-rtint . — The words “public servant*' 
denote a person falling under any of the descriptions 
horeinaftw following, vis.:— 

First, Every covenanted servant of the Queen. 

Seromi, Every commissioned officer in the military or 
naval forces of the Queen while serving under the Gov- 
ernment of India, or any Government. 

Third, Every judge. 

Fourth, Every officer of a court of justice whose duty 
it is, as such officer, to investigate or report on any 
• matter of law or fact, or to make, authenticate, or fce^ 
any document, or to take charge or dispose of any jvo- 
party or to execute any judicial process, or to administer 
any oath, or to interpret, or to preserve order in the 
court ; and every person specially authorised by a court 
of justice to perform such duties. 

H/ih, Every juryman, assessor, or member of a pun- 
ohayet, assisting a court of justice or public servant. 

Suah, Every arbitrator or other person to whom any 
cause or matter has been referred for decision or report 
by any court of justice or by any other competent public 
authority. 

Seventh, Every person who holds any office by virtue of 
whifffi he is empowered to place or keep any person in 
confinement 

Sigkih, Every officer of Govenmaent whose duty it is, as 
each olBoer, to prevent ofonces, to give infocmatign of 
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irifoiMifu, to bring offondors to justico, or to protect tbe 
pnbUebealtli, safety, or conveiiienoe. 

Note* 

A pofHon appointed by the (iovemmeni Solicitor with the 
Approval of (joverniu<*nt, aud under an arrangement made by tbe 
Cover nor*(teiio ml in Council, to at! as prosecutor in the Calcutta 
Police Court, ta a public ser>ant ; £inp, v Buito KristOf /. i. R. 
ti Cfilct 4V7» 

Ninth, Every officer whose duty it is as such officer, to 
take, receive, keep, or expend any property on behalf of 
Government, or to make any survey, assessment, or con- 
tract on behalf of Government, or to execute any revenue 
process, or to investigate or to report on any matter 
affecting the pecuniary interests ot Government, or to 
make, authenticate, or keep any document relating to 
the pecuniary interests of Government, or to prevent the 
infiraotion of any law for the protection of the pecuniary 
interests of Govarnmont ; and every officer in the service 
or pay of Government, or remunerated by fees or com- 
mMon for the performance of any public duty. 


Tho Aurd ** officer’* lu this claum* iiieau^ u pi i^m employed to 
oxorctiio U) 801110 oxti'ut a dclegii(<d fuiu iion of (jovernmeut. He 
Itiuai be oil her lumst !l artiHHl with suiiic authority or reprosenta- 
tivo character, 1 r his dutu« tiiust be imtucdmtely auxiliary to 
thoao of 801110 one who \h so urim d. Henct* an Jzaphatdar, i. <»., 
a lessee of a village who has undertaken to keep an account of 
its forest revenues and jmy a cei tain proportion to tbe Goverument, 
ksepiug the rcinattider for himself, is not an officer, and therefore 
not a public servant under this ilause. Reg. \\ Bamajirav 
IS him JL i\ R*jk 1. 

A peon of the Collectcr's Court who received no fixed pay from 
the Govemuienti but was reinunt rated by fees whenever employed, 
to serve prooesa. and who w«s placed on the register of snper* 
nnmemiy peons, was hold a public servant ; Arg. v. Uamkmhna 
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Doi, 7 B. L.B. 446> ami nom* Betj. v. ItamhUto Dmis, 16 Ift 
/?• trim. 27, 

A servant of a bank carrying on the treasury business of Iho 
Government, and receiving a sum of money on account of (lovorn- 
ment, is a servant of the bank, and not a public servant; In it 
Motlun Mohurt, L L, R, 4 Calc, 376; nor is a police officer under 
suspension, v, Dinanath, 8 B, L. A\ App, 68. 

A pt'on employed bv the manager of an estate under the charge 
of the Court of Wards is not a public servant; lit^. v. 

/. if. li, 7 Mad, 17. 

A carter cinplo}ed by Government is not a public servant ;Bef/* 
v. Sachimniiu, tb, 1 8, 

Tenfb, Every officer whose duty it is, as such officer, to 
take, receive, keep, or eipeud any property, to make any 
survey, or assessment, or to levy any rate or tax for any 
secular common purpose of any village, town or district, 
or to make, authenticate, or keep any document for the 
ascertaining of the rights of the people of any village 
town, or district. 

^ lUmiiatwH, 

A municipal commissioner is a public servant 

Naicit, 

An engineer who receives and pays to others municipal moneys 
is a public servaut within the meaning of this cIiiuhc, although ho 
may not have the power of Hunctiuniug the expeitditure of such 
moneys; Reg, v. Xanlaram ftfamram, C i/ot/i. //, C, li, C» C, 64. 
So is every regibUjring officer appointed under Act VIII., of 1871, 
s. 82. A Municipal Coip(iratiou is not a public servant as distinct 
from its individual members; Ewp. v. Tin* Munieipnl CorpvraiUnk 
0 / CaUuita, 1. L. R, 3 Calc. 758 ; 2 (\ h, R. 520. 

Eeplanaiwn 1.— Persons fklling under any of the above 
deseri^ons are public servants, whether appointed by 
the Ctovemment or not 

Bmplanmtion 2,— Wherever the words ‘‘public servant 
oooar, they diall be understood of every person who is in 
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Mtual poiieiiion of the eituatioii of a public aervant, 
whatever legal defect there may be in hie right to hold 
that eitnation. 

Note, 

Any peniou, whether rfjceiving pay or not, who chooses to take 
apon himself the K^ponMbiiitieK belonging to the position of a 
poblio servant, and perfonns those duties^ and is recognized as 
filling the position of a public stTvant, must l)o regarded as one; 
Aap. V. Varmiahtr Ifat, /. i*. li, 8 AH, 201. 

My Act IX of 1804, Sect. prisoners appointed as officers 
of prisons are public m«rvants. 

Sect. 32. ihvmhle property , — The words “ moveablo pro- 
petty ” are intended to include corporeal property of 
OTory desoription, except land and things attached to the 
earth, or permanontly fastened to any thing which is 
attached to the earth. 


•Yii/r. 

Fikrth wIm'u Mt’Vt'rcJ from tlio soil m mnvt'fthlt' property ; Entf. 
V, Shirram, I. L. U. 15 Hum. "U- ; ilim»ppr<.viiig of ft’wp. v. 
Koiayya t. L. li, l<> Mad. 1I2.5; ami approving of /icj. v. Timma 
Qbanlaya^ I. L. It. 4 Mud. 228, m whu-h it wn.>» hold that salt 
ooUootod and roniovcd frvnn a awump in which it liad cryatallized 
WM movrabk' projicrty. 

Soot. 88. Wnmyful tjtrin . — llVorijj/ul Umg , — «» Wrongful 

gain '* ie gain by unlawful means of property to whioh 
tte person gaining it is not legally entitled. Wrongful 
kee *’ ie the lois by unlawful means of property to which 
the person loeing it is legally entitled. 

A pereon is said to gain wrongfhlly when snoh person 
xetaine wrongfully as well as when such person acquires 
wrongfully. Aperson is said to losewrongftaiy whensuch 
p«nm ie wrongftilly kept out of any pnqperty, as woU u 
whoi raoh pereon ie wnmgftiUy d^ved of property. 

Fso« payable to a College lor attendance on lecturoa are pro- 
perij wititin thia aection ; Emp. v. 8o$ki, 1. h. It. 15 AU. 210. 
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Seet 24. lK»/ione«//y.— Whoever doee any thing with 
the intentim of oaneing wrongful gain to one penon* 
or WTongfhl loss to another person, is said to do that thing 
** dishonestly.” 

Kofes^ 

The word ‘‘dishonesties not used in the Penal Code in its widest 
popular sense* In order to make an action dishonesty there must 
be the intention of causing wrongful gain to one person or wrong- 
ful loss to another; and that loss must bo of property. A person 
who attempts to obtain by means of a forged mnntid from a Settle- 
ment oflScor the recognitiem that he i.s entitled to the titl(» of 
“ Loskur** does not do it dishonestly, because there is no intention 
to canse wrongful gain or lo.ss to any one ; Jan MahomM v. Emp., 
L L. R. 10 Calc. 68 i. A student who forges the certificate of a 
Head Master of a school in order to b<^ allowed to sit at an examina* 
tion, does not do so dishonestly within the meaning of this section • 
hmp. V. Haradhan, 1. L. B. 11) Calc, 880 j where the accused 
had forged a certificate from the Principal of a College which 
would enable him to attend lectures at anotlu»r College on 
paying less than the full amount of feesy it was held that bo had 
caused wrongful gain to himself and wrongful loss to the College ; 
Emp. V. Soshi, 1. L. R, 15 All 210. See also coses cited under 
Theft and Forgery. 

Sect 25. Frmidulonily.—A person is said to do a thing 
''fraudulently” if he does that thing with intent to 
defraud, but not otherwise. 

Noieg. 

Looking at the definitions given by Webster of “fraud” and 
“ defraud,” to defraud is to deprive of right, to keep possession, or 
to withhold by deception deliberately practised with a view to 
gaining an unlawful advantage ; but the decided cases give a rather 
wider interpretation to “ fraud ” and define it as an intention to 
deorive^ whether from any expectation of advantage to the party 
hunaelf, or firom ill«wiU to the other, is immaterial ; Uaycraft v. 
eVnosy, 2 Jffast, p. 108, followed in Emp. v. Viihal N^araym, L L. 
B. 13 Bom. 515 n ; which was also followed in Idii Mokun v. 
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Bmf, h L J8, 22 Cale, 313. Fraud is a term which should be 
re a e r v ed for sometbinp: diuhonest and morally wron^, and shonld 
not bo used where “ ilh*^^ality ’* is really the appropriate ex* 
prasston; IfaUon, 21 Q* II. D., />. 309. Fraud is proved 

when it is shown that a false representation has been made 
kuowinf^Iy^ or without belief in its truth, or recklessly, without 
caring whether it be true or false; lhrr\f \\ Pceh, 14 App. Ca. 

m. 

There may W tlio intent without the power to defraud; Uog.v* 

Wof/i. 2 Prn, (\ (\ r,<)0. 

Whore a person in tho course of an action, brought against 
him to gain jMj*<seHHion of propeily, uses a forged document for 
the purpose of supfmrtiug his title, though there was no necessi- 
ty for the use* of it, such ll^o is < leirly fraudulent; Emp, v. DAt*- 
mufn 1* L, !i. 9 r»;b It is fraudulent to fabricato 

a recommendation of lituess for a vacant post and a letter of 
appointment thrreto ; Alulul Uamvl Rmp.^ I, L, 11, 13 Calc. 
849. Tho fabnciition of ns'eipts for tho payment of rent, in 
lieu of genuine rinvipts, pr<*viouHly given, which hail been lost, 
it not dishonest or fniiuliileiit ; /*mp. v. DayaU /• R. R. 7 
Alt. 459. al»<» Emf. v. Syoi /fiisxata, 403. The inten* 

tion to pnuluco a false boliel in the mind i»f a settlemeut officer 
ihtta|Hfrsou is entitl(*<i to the tith- of ** b^shur*" is not an 
intention to deframl ; Jan Valuancl v. Emp , /. X, R, 10 Calc* 
584. The intention t>f a jH*rsoii to scnvii hiuisclf, from tho detec* 
Uon of a fraud which he has already committed is ut>t a fraudu* 
lent intention ; Ahinl Uamui v. Imp,^ uhi mpm. llie forgery 
of a Head Matter's certilh'aU^ in onler to enable a person to be 
admitted to an eaautination is not fraudulent under this section; 
Bmp. V. llaradhan^ I. L. IL 19 Cttle. 380. See also Emp. v. 
Sochi referred io under Sect. 35 and the catea cited and discutted 
under Forgeiy. 

When fraud has to bt' proved at a constituent part of an offence, 
in order to show the fraudulent intents acta other than those 
oburgedf but of a like natun^ with them, may be given in evidence; 
Mmf* V. Vajiram, L L. R. 16 Bom* 414, and the cates cited in 
tho jndgtnent of J, 
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Bsot. 26. Stmon to believe.— A porioin il Mtid to haT 0 
'*reafl(m to believe” a thins if he has niffioient to 

believe that thing, bat not otherwise. 

Note. 

The qaestion to be determine!) under this section is not whetlier 
a man bdievet, but whether lie lias reason io beliet'e. Tlie word 
“believe” is much stronger than the word “suspect,” and 
involves the necos.sity of showing that the circumstances wore 
such that a reasonable person must havo felt convinced in his 
mind that certain other circumstances existed, e. g,, that the 
property with which be was dealing was stolen property ; JSntf. 
V. Bongo Tmnjt, 1. L. It. (5 Horn. 402. 

In order to shew that an accused person had reason to believe 
that circumstances existed which would moke his acts criminal, 
evidence may bo given of other acts similar to those aotnally 
charged agiiinst him; Emi>. v. Vajiram, I, L. R. 1C Bom. 414, 
and the cases cited in the judgment of Trlang J. 

Boot. 27. Vtvferty in possession <»/ n'ife, clerk or servant,— 

Whoi property is in the possession of a person's wife, 
clerk or servant, on account of that person, it is in that 
person’s possession within the meaning of this Code. 

JEb-pianatiVm.— A person employed temporarily or on a 
partionlar occasion in the capacity of a clerk or servant, 
is a clerk or servant within the meaning of this section. 

fleet. 28. Couafei/eif.— Apersonissaidto‘*connterftit'’ 
who canses one thing to resemble another thing, intend* 
ing by means of that resemblance to practise deception, 
or knowing it to be likely that decc^on will thereby 
be praetiaed. . 

BsfiUmaiion l.—It is not essential to oonntorfeiting that 
the Station ahoald be enact. 

BepUm^ion 3.— Where a person mmses me thing to 
resemble another thing, and the resemUnnee is snob that 
apersm might be deceived therebi^ it shall be presumed 
the eontrary is proved, that the pmsm ee candng 
the one toing to resemble the other, intended Iqr mesas of 
Sr.e. 
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im iMWiWimm tir pfMtiM dae^ptim. or know it%o be 
VkatyHuikdeeepIto wonld be theceby praetieed. 

99. jjonm«td.~-Tbe word “ document’' denotes 
•BJ nintter expressed or deseribed npon any substaaoe 
by aaaas of letters, flyures, or marks, w by more than 
ane of those means, intended to be used, or which may 
be need, as eeidenee of that matter. 

Wieftmatin l.—It is immaterial by sriiat means or npon 
what snbstanos the letters, flgnrss, or marks are formed 
er whether the eeidenoe is intended for, or may be nsedin, 
a eenrt ^Jnsties or not 

lUu$tr<Uim». 

A writing ezprssdng the terms of a contract which 
may be nssd as eridenoe of the contract, is a 
document 

A disqns upon a banker is a document. 

A power of attorney is a document 

A map or plan which is intended to be used, or which 
may be used as eridenoe, is a document. 

A W i ttin g containing directioni or instructions is a 
document 

Jb^pi gMr i<m2.~Whate¥srisex pr esss d by means of liters 
flgww, or masks, as explained by meroantile or other 
naaga, shall be deemed to be expressed by such letters, 
tguies, or marks within the meaning of this section, 
the same may not be actually expressed- 

lUtutmiim. 


A, writes his name on the back of a bill of eadunge 
payable to his order. The assaning of the on* 
doiaement. as explainod by amwiantfle usage, is 
thattiwbillistobe paid to the holdsr. The 
oadCfNMBsnt is a deonmont and anist be esn* 
otfwei in tiM aaaee amnnwr as if thewatd **pay 
beihe hoUhr,** or weeds to «iat sAet, hadbein 
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A writiag wbioh is not legal evtdenoe of the matter erpmeand, 
may jet be a docament within the meaning of this soetioD if I1 n» 
parties framing it beliered and intended it to be evidence of sndt 
mattor ; Beg. v. Shifait Ali, 2 B. L. B. A, Cr. J. 12, and 10 TP. B. 
Crim. 01. In this case the dooament was a draft petition intended 
to be need as evidence of its contents. Thus, for an offence to be 
committed under Sect. 464, it is not noccssatj that the docnmest 
as to which the forgery is alleged skonld, apart from such 
forgery, bo legal evidence of the mutter in such document con* 
tained. 

Soot. 90 . VttUtable necurUg.—Tbo words ‘^Talnable MOU* 
rity” denote a document wMoh is, or purports to be, a 
doenment whereby any legal right is oreaM, estended, 
transferred, restricted, extinguished, or released, or 
whereby any person acknowledges that he Ues under 
legal liaMlity, er has not a oertain legal right 

Jllvelrutivn. 

A writes his name on the back of a bill of exehange. 
As the effect of this endorsement is to traa^ 
the right to the bill to any person who may 
become the lawful holder of it, the endorse* 
ment is a ‘‘yaluable security.” 

Nolen. 

A valuitole seonrity is not only a document which in, bat also 
one which purport! to be, u doenment described in this section 
consequently an unstamped document which is not receivable in 
evidenoe in a civil court may be a valuable security j 7 Jfad, U. 
C. B»p, App. 26 ; Emp. v. Batnaeami, I, L. B, 12 Mad. 148. 

A of exchange which wants the drawer’s signature, bat is 
otherwise compteto, is, in the hands of the intended dnww, a 
seearity for payment of money ; Beg. v. BmoermoH [1891], 1 Q. 

B.U2. 

A seMleaent oi aoooaats in writuig, altboagh not nguod by 
mgr penea, is a "valoaUe ssonriiy” wkliin the mss wing of this 
•wtion ; Beg. v. Kapukmuga ffonsfo, 2 Mad. U. C% Bep» 247. 



» omsinoKB of words. [chip. ii. 

A. flop/ of « ieiae is not ; Reg. v. Kfviual Uiraman, 4 Bom. H. C. 
JEt. C. 0. 26 ; n deed of divorce » a valuable security within this 
sactiOB ; Reg. V. Atimooddeen, 11 IK. B. Orim. 15. Aeutmud 
gmating a title is not a valuable security; Jan Mahomed v. Bmp. 
/. L. B. 10 C(dc. 584. 

leet. 81. A ll^ilL—Th.9 words “ a will ” denote any 
testamentary doenment. 

fleet. 82. AeU indwi-- omustons..— In every part of this 
Code. SKO^ where a contrary intention appears from 
the oonteit, words which refer to acts done extend also 
to illegal omissions. 

fleet. 88. .irte OmUuiumi.—'She word “ act” denotes as 
widl a series of acts as a single act ; the word “omission” 
denotes as well a series of omissions as a single omission. 

fleet. 84. Jdni When a criminal act is done by 
several persons in furtherance of the common intention 
of all, wuk of such persons is liable for that act in the 
same manner as if the act were done by him alone. 

fleet. 86. Joint intent. Whenever an act, which is 
eriminal only by reason its being done withaeriminal 
knowledge or intention, is done by several persons, each 
of eueh persons, who joins in the act with such knowledge 
or intention, is liable for the act in the same mannmr as 
if the act were done by him alone with that knowledge 
or intention. 

fleet 86. fii/irt ’ HMttl fnirllg hy aft titul padly by 

Whorever the causing of a certain effect, or an attempt 
to eanee that effect by an act or by an omission, is an 
offenoe, it is to be understood that the causing of that 
oibetpa^by an act and partly by an omiasioais the 

A.int«tioaally eausel's death, partly by illegally 
omittiaf to give! ftwd, and partly ^ beatiag 
1. Jlliaoocnmitted murder. 
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SaOt* 37* Partmpatim tn »eria> qf aeh . — Wbai an oSUMM 
bemnmitted by means of several acts, whoever inten* 
tionally oo*operate8 in the commission of that oilnioe by 
doing any one of those acts, either singly or jointly, with 
ai^ otiier person, commits that offence. 

llluttrtitimt. 

(а) A and B agree to murder Z by severally, and at 

different times, giving him small doses of poi- 
son- A and B administer the poison according 
to the agreement with intent to murder Z- Z 
dies from the effects of the several doses of 
poison so administered to him. Here A and B 
intentionally co-operate in the commission of 
murder, and as each of them does an act 
by which the death is caused, they are both 
guilty of the offence though their acts are 
separate. 

(б) A and B are Joint Jailers, and as such havecharge 

of Z, a prisoner, alternately for six hours at a 
time. A and B, intending to cause Z*s death, 
knowingly co-operate in causing that effisct by 
illegally omitting each, during the time of his 
attendance, to furnish Z with food supplied to 
them for that purpose. Z dies of hunger. Both 
A and B are guilty of the murder of Z. 

(c) A, a Jailer, has the charge of Z, a prisoner. A, 
intending to cause Z’s death, illegally omits to 
supply Z with food, in consequenoe of which 
Z is much reduced in strength, but the starva- 
tion is not sufficient to cause his death. A is 
dismissed from his office, and B succeeds him. 
B, without collusion or co-operation with A, 
illegally omits to supply Z with food, knowing 
that he is likely thereby to cause Z'sdeatb. Z 
dies of hunger. B is guilty of murder ; but as A 
did not eo-operate with B, A is guilty ontyof 
an attempt to commit murder. 
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SmI* Pwiiwow criminal aet.—WbOl0 Btlvenl p t t tO U 
am Mgtgad or oflooenMd in tlie oommiMdon of a eciiBir 
aal aot, ibiej maj be gniltjr of diibre&t offeneea bf 
ttoaiiaofthataot. 


fllustratiotu. 

Aattaoks Z under dronnutanoee of such grave 
provocation that bis killing of Z wonld be only 
culpable homicide not amounting to murder. 
B. having ill'Vrill towarda Z, and intending to 
kill him, and not having been aubjeot to the 
provocation, aaaiita A in killing Z. Here, 
though A and B are both engaged in candng 
Z’a death, B ia guilty of murder, and A ia 
guilty only of culpable homicide. 

8eot. 89. VolunUtnly.—A peraon ia aaid to cauae an 
eflbet ‘^voluntarily” when he oauaea it by mmma where* 
by he intended to cauae it, or by meana which, at the 
time of employing thoae meana, he knew or had reason 
to believe to be likely to cauae it. 

lUurtratum. 

A aeta fire by night to an inhabited houae in a large 
town, for the purpoee of facilitating a robbery, 
and thua oauaea the death of a peraon. Here A 
may not have intended to cauae death, and 
may even be aorry that death haa been oauaed 
by hia act, yet if he knew that he waa likely 
to panae death, he haa oauaed death volnn* 
turily. 

feet. 40. Enoept in the cluster and aeotiona 

imutiMied in olanaea 8 and 8 of thla aeetion, the word 

10mm '* denotoe a thing made puniahahle 1^ this 
Oodii 

XaCOmptarlT. and ia the fclhiwii^ aeetieas, namolv* 
8i0fciMse4.6A48.e7,71. 109, 110. 118. U4, HA HAlH, 
lff,]M. 188. 808. 8a 818. 814. 881.88^888, 881. 815. 
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m, 88a, 888, 880, 881, 847, 848, 888, 888, md 445, 
thtword denotes a tUng imaidiaUe iinder 

this Code, or under any special erlooallaw asherein- 
after defined. 

And in SeoUons 141, 176, 177, 801> 808, 818, 816, and 441, 
the word offence ” has the same meaning srhen the 
thing punishable under the special or local law is 
punhdiable under such law with imprisonment ibr a 
term of six months or upwards, whether with or without 
flue. 


Ko(e$, 

In tlie Penal Code as it was originally passed, the word 
^^oflenoe” denoted only a thing punishable under the Code* 
Act XXVII. of 1870 amended the section and brought it into the 
form in which it now appears, except that, in the second clause, 
certain sections have been added by Act YIII. of 1882 and 
Act X. of 1880. The section as it is now printed contains all the 
amendments. Anything committed out of British India which 
is by a Statute made punisbabie as if it had been committed in 
British India at the place at which the offender is found would bo 
a thing punishable under this Code. 

Nothing contained in the amending Act XXVII. of 1670 is to 
be taken to affect any of the provisions of any special or local law 
(Sect. 15, Act XXVII. of 1870). 

No act or omission ontsido British India is an '^offence^' under 
this Code, unlees this Code or some other enactment provides 
otherwise; Emp. v. Ounpafrao, /. L, R, 19 Bomb, 105 ; following 
simHone, 7 Bomb, H. R^p, C. C. p. 118; and Amp. 
V. Mootfya Chetiy, L L. R. 5 Bomb, p. 847. See also Tn re Mu^ 
kmd Bobu, L L. R. 19 Bmb. 72. 

Siet iL Bptekd law.— A ** i^edal law" is a law ajpli- 
Mills to aparUenlar m1i>|eet 
leetSi Local Lax.— A "local law" is a law ap^* 
aaUa only to a partiealar past of Britidi India. 

WmA^IIlagal^UgaUi!ih<madtodo.—JA»WiaA '‘illogal*' 
a ifiiioaUo to ofsniytlilBf wUeh ia an sfliBnoOi or wUsS 
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if prohibited by law, or' which Itumiahes ground for a 
aoUon ; and a poroon is aaidjto bo "legally bound to 
do*' whatever it is illegal in him to omit 

Boot- dd. Injury.— The word “ injury ’’ denotes any 
harm whatever illegally caused to any person, in body, 
mind, reputation, or property. 

Soot. dS- //</<’ —The word “ life” denotes the Ufe of a 
human being, unless the contrary appears from the con- 
test. 

Sect. d6. D< at h.— The word “death" denotes the death 
of a human being, unless the contrary appears from the 
contest. 

Scot. d7. inimn/.— >The word "animal" denotes any 
living creature other than a human being. 

Sect. d8. IW'/.— The word " vessel" denotes anything 
made for the conveyance by water of human beings, or 
of property. 

Sect. 49. .Wherever the word " year" or 

the word «' month ' is used it is to be understood that the 
year or the month is to be reckoned according to the 
British dalendar. 

Sect. 60. S^ctupn, —The word " section’* denotes one of 
those portions of a chapter of this Code which are dis- 
tinguished by preflsed numeral figures. 

Sect. 51. The word " oath" includes a 

aflkmation substituted by law for an oath, and any de- 
claration required or authwised by law to be made b«Am 
a public servant, or to be used for the purpose of proof 
whetiier in a court of justice or not 

Set^ 52. OtHii /«•>*— HotUng is said to be dau ft ^ 
believed in good fitith, which is done or believed without 
due earo and attention. 

• Nolw. 

la deokUng whather ma act iadoae with doe oara and atteBtun, 
ragaid naal be bad to the poaitioa of the penoa deiiig the aet 
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and what might not be due care and attention in an educated man 
in charge of a large office^ might nevertheless bo held to bo such 
in one of his subordinates ; Bhaivoo v. Mvljiy /« L. K 12 l?om. 

A police officer, seeing a horse like one lost by his father tied 
np in a person’s barn, seized it and arrested the person for theft 
without making any further enquiries ; it was bold that this was 
not done in good faith ; Sltco Surnr Sabai v. Mahumcil Faiil, 10 IF. 
B. Cr. 20. 

A man ignorant of surgery performing a dangerous opcrationi 
can scarcely be said to act in good faith ; Suharoo v. Kwp., L i. 
n.u rair. 5C(>. 


0 c f . 
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l46t> 58. Offmitrt $enleneed to Transportation how to he deaU 
w&h until Transportation.— In 0Wy OftSO in whiohE MOtOlUM 

of tnm^rtatioii is passed, offisnder, until he is 
transported, shall be dealt with in the same manner as 
if sentenoed to rigorous imprisonment, and shall be held 
to have been undergoing sentenee of transportation 
during the term of his imprismunent. 

Sect. W. Traiuportation instead of Imprisonment , — ^In every 
ease in which an offender is punishable with imprison- 
ment for a term of seven years or upwards, it shall be 
oompetent to the court which sentences such offender, 
inst^ of awarding sentence of imprisonment, to sen- 
tence the offender to transportation for a torn not less 
than seven years, and not exceeding the term for 
which by this Code such offender^is liable to imprison- 
ment. 


Notes. 

Tbif aoctioo did not appear in tho original draA. of tbo Poaal 
Codo. In thu report mado by the Indian Law CoiiimiBsionerB in 
1837, at p. 2 of tboir noUw, they aay : - "It will bo aoen that, 
throughout tho Codo, whoruvvr wo havo made any offence punish- 
able by trauH|K>rtation, wu have provided that thu transportation 
■hall bo fur lifu,” and they then procood to give their roaaons for so 
providing. Tho Cummisaiuners who mado a sooond report on tho 
84th .lane IS (7, wruto at p. 1C8: — "Tho second paniahment, 
transportation may be substituted for death in all the capital caoes. 
It is not allowdl for any term short of life." Again, at p. 172, 
they report:— ** With respect to transportation, from the abaenoe 
of objection, it may be ctmcludod that there is a general consent 
to tho principle that tho punishment shall be invariably for life." 
Tbeoe remarks apply only to principal offonoes, the abetment of an 
offenoe, where not punishable by the same punishment as the 
prineipal offence, being punishable by imprismimeat or fine <mly, 
aa is the ease in the Code itself, there being in the tniginal 
bill no se^ion dealing with attempts to oommit oifenoes. In the 
j^aseat Codo, as passed, every prmeipiU oflbneo pnnishalile by 
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transportation was punishable bj transportation for life and for 
no other term; Beg. v. Meriam 1 B.L. B. A, Cr. 5; 10 IT. R, 
Cr. 10. Sects. 121 and 124A, however; made part of the 
Penal Code by Act XXVII. of 1870; provide for the offences 
described therein transportation for life or ang shorter termi and 
nnder Sect. 51 1^ an attempt to commit an offence punishable by 
transportation for life may be punished by a term of transports* 
tion not exceeding ten years. 

A sentence of transportation; for a pnncipal offonco, or for an 
offence punishable as a principal offenco; for a term less than lifo> 
can only be passed nnder this section ; consequently; when an 
offender is ponishable either with transportation for life, or with 
imprisonment for a term which may extend to ten years, if a 
sentence of transportation for a term less than life is awarded; the 
term cannot exceed ten years ; Beg. v« Naiwla, I. L. IL 1 AIL 48. 

No sentence of transportation for less than seven years can bo 
passed under this section on any charge ; B*f(j, v. Gour Chmder 
8 W, B. Cr, 2 ; but fhiifHedim does not curtail the right of a 
court to pass a sentence of tmnsportation for a shorter time under 
any other section which so provides. 

The provisions of this section inuhi be read in conjunction with 
those of the Criminal Procedure Code. Therefore, an ordinary 
magistratct who can only sentence to two years* imprisonmont| 
cannot sonteneo to transportation f<jr seven years or more in lieu 
iheroof; merely because the offence before him is pnnwhahk with 
imprisonment for seven years and upwards ; but an officer om* 
powered under Sect. 36 of the Criminal Procedure Code to 
imprison up to seven years, having passed this maximum sen* 
tence, may commote it for seven years' transportation ; Beg. v. 
BooAhoea, b B. C. 0. Cr. 20, 8 Mad. Jut. 161, and 9W.B. 
Or. 6. 

To bring this section into operation, the punishment most be 
seven years imprisonment for one offence alone, and cannot be 
made op by adding two aentenoea together, and then oommntiiig 
the aaialgiinated period to transportation ; Iteg* r. Moailm KarOf 
iW.lLCr. 1; Ikg. v. BhmmUlak, b W. M. Cr. U ; Beg.r.Omr 
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Chundcr R(^, 8 W. JB. On 2 ; nor by adding a present sentence to 
an onexpired portion of another sentence ; Reg» v. Sahya vcAad 
Kavji, 5 Bom. H. 0 . R. 0 . 0 . 36 . 

A was convicted of an attempt to commit rape^ and was sentenced 
by the judge to seven years* imprisonment^ which he commnt- 
ed to transportation for tho same period. Held that under 
Sects. 876 and 611 a sentence of imfrisonment for the offence 
committed could not be more than five years, and such sentence 
could not bo commuted to trausportation for a longer periodi 
although* if tho seutouce of transportations had been passed in 
the first instance, it might have been for ten years ; lieg. v. 
Jfsrsam, 1 Ben. lu 11. A. Vr. 5 and 10 ]V. R. Cr, 10. 

This section does not authorise the Hubstitution of transports* 
tiOD for the imprisouincnt which a court can sentence an 
offender, in default of payment of a tine ; Kiuihmsa v. Reg., L L, 
B.6Mad.i8. 

Saot. 60 . Sentoufe of Impruonmeiif wholly or f)artially rigorout 

or •MM/i/e.— In every ease in which an offender is pnnidi< 
aUe with imprisonment which may be of either desorip. 
tiont it shall be competent to the oonrt which eentenoea 
•aoh offender to direct in the sentence that such impriaen* 
ment shall be wholly rigorous, or that such imprison- 
mmst shall be wholly simple, or that any part of anoh 
imprisonment shall be rigorous and the root rimple. 

ieot. 61 . Fur/eUure of rroprriy.—Jn ovory osso in whioh 
a psnon is oonvioted of an offence for which he ie liable 
tofnrfeitureof all his property, the offender shall be incap- 
nUe of acquiring any property exo^t for the benefft of 
Ckrsenunant until he Anil have undergone the pnniili- 
mont awarded, or the punishment to which it eh^ have 
hooii oommuted, or until he ehall have been pardwed. ' 

Ittmlralim, 

Mo Mat eonvieted of waging war against the Oovom- 
asoat of India ia liahto to tofeitaore of all his pro- 
perty. After the eso t enee, and whilst the eame is 
in iucoe, A’s father diss, kaving an estate iriiklit 
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bat for the forfoitare, would become the property 
of A. The estate becomes the property of Got* 
enunent. 

Sect. 62. Forfeiture of property of Offender e punishable uiih 
Death, Traneporiation, or Imprisonment.^WhtaXtlVtX 93XJ per* 
son is oenvicted of an offence punishable with death, the 
court may a4judge that all his property, movable ind 
immovable, shall be forfeited to Government ; and when* 
ever axqr person shall be oonvicted of any offence for 
which he shall be transported or sentenced to imprison* 
ment for a term of seven years or upwards, the court 
may adjudge that the rents and profits of all his movable 
and immovable estate during the period of his trans* 
portation or imprisonment shall be forfeited to Govern* 
ment, subject to such provision for his family and 
d^endents as the Government may think fit to allow 
during such period. 

No'fs, 

Forfeitaro of property in a puniMhment of wbioh tlio infliction 
nhoald bo roserved for offonros of the most atrocious kind, or for 
offences committed under tho most aggravated circumstances, for, 
by such punishmont, not only is tho pris')ner punished, but his 
family is impoverished ; Pry. v. ifahomrd Akhir, 12 IK. P, t'r, 17. 
No forfeiture at all can take place on Hontenoo loss than trans* 
portation or seven years’ imprisunincnt ; Pry, v. Kripomoyec 
Chateauec, 8 W. R. Cr. >‘ 15 . 

Sect 63. Aomui of Fine.— Where no sum is expressed 
to which a fine may extend, the amount of fine to whldi 
tho affisndor is liable is unlimited, but shall not bo 
oxeesaivo. 


Noire, 

The provimons of Sect. 63*70 apply to all fines imposed nnder 
the anthorify of any Act of -the Legialatire Coancil of India 
thenafter to be pasted, nnleta it oontatBS an expresa provitioa to 
thaeootnty % AeA 1 of 1868, Sect. 6. By Bm. Aet V of 1867 
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tiie Mction* were applied to all fines imposed by any fatore 
Aet of the Bengal Legislatipo Conncil. 

The description of fine which it is the object of the section to 
prolubit is ono which it would be impossible or very difficult 
for the accused person to pay, or wholly disproportioned to the 
oharaoter of the offence ; hire Abdoor Rnhman, 7 IF. 12. Cr. fi7. 

Boot* 64. Imprieonment in Default of Payment of Fins.'— In 

efvry oate of an offence punishable with imprisonment 
as well as fine, in which the offender is sentenced to 
a line, whether with or without imprisonment, and in 
efery base of an offence punishable with imprisonment 
oar Ihie, or with fine only, in which the offender is 
sentenced to fine, it shall be competent to the court 
whioh sentences such offender to direct by the sentence 
that in defoult of payment of the fine, the offender diall 
enffer imprisonment for a certain term, which imprison* 
ment shall be in excess of any other imprisonment to 
whioh he may have been sentenced, or to which he may 
be liable under a commutation of a sentence. 

Soten. 

This m'ction is now m the form in which it appears as amend* 
ed by Acts VII! of 18«2 and X of 1880. In it the word 

offonco ” douoU's anything punishable under the Penal Code 
or under any special or local law ; Sect 40. This was introduced 
by Aet VII 1 of 1882. and does away with the Madras ruling that, 
where the accused was convicted under Section 48 of Act XXI V 
of 1869, and aentenoed to pay a fine, or, in default, be imprisoned, 
tiw award of imprisonment in default of payment of fine was 
iiregnlar, this action only aj^lying to offeneos under the Code ; 
1MeA.E.C.Rep». Afp.2i. 

BMt.66. /.wiit of term of imprieo$imeni when the offmee is 
p na isheWs mUh Impruumneni as lostt as Fiac.— ThO tsnu fiV 

whioh tho court directs the to bo imniisimod iu 

doAnilt of poyaontof a fine, shall not oomood ono*flRurtli 
ttwtim of imirtionmoiit whioh is tho maxiBnai llzid 
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for the offenoe, if the offenoe be puaiihable with im* 
priaonment ae well as fine. 

Sect. 66. Veteriftionof Impritmmtnt , — ^Theimpriaoiiiiieiit 
whibh the oomrt imposes in defknlt of payment of a line 
may be of any description to whioh the offender might 
have been aentenoed for the offenoe. 

Seet. 67. Term of [mpriemmeni when the Offence ie puuiehahle 
with Fine mly.—JI the offonoe be punishable with fine 
only, the imprisonment, whioh the court imposes In 
default of payment of the fine, shall be simple, and the 
term for which the court directs the offender to be im- 
prisoned, in default of payment of fine, shall not exceed 
the following scale— ^at is to say: for any term not 
exoeeding two months, when the amount of the fne 
shall not exoeed fyrty rupees; and for any term not 
exoeeding four months, when the amount shall not exceed 
one hundred rupees ; and for any term not exceeding six 
months in any other case. 

Solen, 

In the rase of an ofTence paniahablo by fine and impriaoDment, 
ur fine only, and the magiatraU* finoa only, but ullota impmonmont 
in default of payment of hne, the term of impriaonment ia gov* 
•mod by thia acction, not Suet. 65; Jleg. v. Chunder Perehacl Singh, 
10 IF. R, Cr. 30. In Sccta. 65, 66, and 67, the word “ offenoe ” 
denotea anything punishable under the Penal Code, or under fiaj 
special or local law ; Seet. 40. 

Sect. 68. Imprieonment to terminate upon Payment of the Fine. 

—The imprisonment whioh is imposed in default of pay- 
ment of a 6ne shall terminate whenever that fine is 
either paid or levied by process of law. 

Notes. 

The pownr of levying the fine is restricted to the court sen- 
teaeiag the offender, but the word*'oonrt” is not restricted to the 
pertifflihir person who held the office at the time the offender was 
■eatenoed. Therefore, the encceesor of a aession judge may levy 
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s ine impowd by bis predecessor, end the seme mle ej^liee to 
otbor officers by whom fines are imposed ; Chunder Coomar MUter 
T. Modhootoodtm Dey, 9 W, B. Cr. 50. 

860t. 60. rmjmml of Proportional Part of Fine. — If, b6f(ff6 
theexpintiim of the torm of impiieonmeiit fixed in de- 
fltnlt of payment, each a proportion of the fine he paid or 
leried that the term of impriMument suffered in default 
of payment is not less than proportional to the part of the 
fine still unpaid, the imprisonment shall terminate. 

JlhutlraiioHo 

A is sentenced to a fine of one hundred rupees, and to 
four months' imprisonment in default of pay- 
ment. Here, if seventy-five rupees of the fine 
be paid or levied before the expiration of one 
m<mth of the imprisonment, A will he dischai^- 
ed as soon as the first month has expired. If 
seventy -five rupees be paid or levied at the time 
of the expiration of the first month, or at any 
later time while A continues in imprisonment, 
A will be immediately discharged. If fifty 
rupees of the fine be paid or levied before the 
expiration of two months of the imprisonment, 
A will be discharged as soon as the two 
months are completed. If fifty rupees be paid or 
levied at the time of the expiratira of those 
two months, or at any later time while A 
oontinnes in imprisonment, A will be imme- 
diately diaoharged. 

.Vfrfe*. 

A priaonor wm sentonced to imprisonment and fine, and in 
doihnit of payment of fine to a farther term of imprisonment. 
He paid a portion of the fine, bat that foot not haring been oom- 
maakated to the jailer, underwent tbefnll term of impriaonaseat 

Hdd, that theoouiihadaopowmrtoorderthefinetobeiefaaded; 

Af. V. A’ethe ifole, 4 Bom. H. 0. A. C. C\87. 
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Saet. 70. Fin» nay b» levitd miikm 8i» ef 

Offmitr.—Vbib fine, or any part theroofwliieh ramaim 
unpaid, may be levied at anytime within aix yeara after 
thepaaaing of tba aentenoe, and if, under the eentnoe, 
the offimder be liable to imprisonment for a longer period 
tiian six years, then at any time prerious to the eGqdrar 
tion of that period; and the death of the offender does 
not discharge from the liability any pr<^erty whieh 
would, after his death, be legally liable for Ms debts. 

See Sects. 386 to 389 of the Criminal Procedure Codoi 1882e 

The law has prorided for the distress and sale of movable pro* 
perty only, and there is no way in which immovable property 
may be made liable to pay the fine. Immovable property cannot, 
therefore, be proceeded against even after the death of the offen* 
der ; JBeg, v. Lallu Karttatf 5 Bom, il, C, i?. C. 63. Imprison* 
inent in default of payment of hue is not a satisfaction of the 
fine, but a punishment for contempt ; licff, v. Moolu)o$oo(lhm, 8 
U'* R. Cr, 61 ; and the fine may be rocovered by distress within 
six years, even though the full term of imprisonment in default 
has been undergone. The bar of six years provided by the 
section may save the property of the accused, but not his personal 
arrest. The liability for any sentence of imprisonment, awarded 
in default of payment of fine, continues after the expiration of 
the six years; Emp, v. (Sami Eakluiram, B. R, 8th October 
1884. 

Qamrsf whetheri after the death of an offender, bis immovable 
property is not liable in respect of a fine imposed npon him ; 4 
H". R,, C. L,f 6; Emp, v. 8ita Nath, L L. R, 20 CaJt\ 478; 
but if so no distress can issue against such property ; ib, 

fleet 71 Limit of Pmi»hmeftt of Offmee made up qf moral 
|Nir<«..Where usrtliiiig whieh ie an effenoe U made np ef 
payta» eaj of whieh parte is iteelf an effenoe, the offmder 
ihell net be pnnidied with the punishment of more then 
2ne ef eneh of his oflb&oes, unless it bo so esprssily 
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When laything ii sn offence felling within two or 
move ioponte definitions of any law in force fer the 
tiwMi hetngi hy whidi offences are defined or pnnished, or 
wliore several acts of which one or more oo^ by itself 
or themselves constitute an offence, constitute when 
oombinod a different offence, the offender shall not be 
punished with a more severe punidiment than the court 
witidi tries him could award for any one of sndi 
ofinoes. 

IHmiratiom, 

(a) A gives Z fifty strokes with a stick. Here A 
may have committed the offence of volunta- 
rily causing hurt to Z by the whole beating, 
and also by each of the blows which make 
up the whole beating. If A were liable to 
punidunent for every blow, he might be 
imprisoned for fifty years, one for each blow. 
But he is liable only to one punishment 
for the whole beating. 

(//) But if, while A is beating Z. T interferes, and 
A intentionally strikes T, here, as the blow 
given to T is no part of the act whereby A 
voluntarily causes hurt to Z, A is liable to 
one punishment for voluntarily caudng hurt 
to Z, and to another fer the blow given T. 

KoUs, 

la tbii ftedion the word offcuoe ” deuctes anything punifibablo 
nnder the Penal CtHlci or under any apecial or local law ; S^U 40. 

The fimt clause of this Heciion evidently rt^fers to the caae 
menlionod in III, (a), and lootbora of a aimilar nature, a thief 
who goes into a building and ateala a number of articlea from 
diflnpent parte of its The first part of the aeoondciaiiae provides 
for aola the whole of which taken together nmy be look^ at aa 
eoMtitnliiig an oflbnc4 which may fall nxi^r two or more 
aqmimte definitimka of ^w, aceordiDg to the view which may 
he taken of tome poriiofi of such acts ; such cases sre referred 
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io in cl. 2 of Sect. 2do. Gr. P. C. The aeoond pert protideo 
for nets, a portion of which alone wonld oonstitnte one oSenoei 
and another portion alone another offence, bnt which when 
combined form a totally different offence. No provision it, 
however, made for a series of acts, one part of which constitotea 
one offencoi and another part a separate offence, but which when 
combined do not constitute a third offence; Emp,v. Sakharamt L 
h IL 10 Horn, 498 ; see, also, Beg, v, Ahhol Azeez, 7 W, jfi. CV. 
59; and Emp, v. Pir Mahomed^ I, L, R, 10 Bern, 254. Illustration 
[h) does, however, shew what should bo done in such cases. 
Consequently, this last class of cases is governed by Sect. 235, 
Cr. 1\ C., alone, and separate sentences may bo passed for each 
offence ; Emp, v. Sakharam, ubt The result is, in many 

cases, to enable an aggregate amount of sentence to bo passed 
larger than that which could have been passed for the more 
serious of the two offencest and in some cases* o, </., that put 
in III. (6) such a course might bo right ; yet, although separate 
sentences are strictly legal in such cases, yet whero two distinct 
offences arc really |)art of one transaction, it is not desirable to 
pass separate sentences for each offence, but one for the more 
serions offence wliich inclndes the lesser one, Emp. v. Zar Singh, 
L L. R. 10 All. 140. 

liouaebreaking by night with intent to commit theft, and theft 
in a dwelling bpuBC committed afu*r the bousobroaking is accom- 
plished are distinct offences, which when combined are not 
punishable under any single section of the Penal Code. Con- 
sequently, it is legal to pass a separate sentence for each offence ; 
Bmj^ V. Kashwath Maheuln, B. R, llth January 1886; Emp, v. 
Sakharam, L L, R, 10 Bom. 493 ; followed in Emp, v, Nirieham, 
I. L„ It. 12 Mad. 30. This case, coupled with III. (6) to Sect, 
235, Cr. P. C.y does away with the ruling in Reg. v. Arjun, 1 
Bam. if. C. Rep, 87, and Beg, v« Tukaya, I, L, R, 1 Bom, 2!4. 
It moat, however, be remarked that, in a case of housebreaking 
with intent to commit theft, the aotaal theft of any article it the 
most oogont evidence of the intent, wbich might not otherwise 
be able to be proved ; and as that offence is ponishable with 
Conrteen years^ imprisonment, there is an ample range of pimsab^ 
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HMlk wiihm which to award what is commensurate with the 
paribilar oflence. It has long ago been ruled that there is no 
neeessity, in a case of housebreaking with intent to commit theft 
combined with actual theft, to divide the charge into two counts 
(see the notes to Sect. 457), and Sect. 235, Cr. P. C., does not 
say that the accused $hall be> but that he fnay be, charged with 
the two offences. 

There is one class of cases which has given rise to much discus* 
iioUi viz,, cases of riot combined with hurt, and these cases maybe 
divided into two portions ; the first, that in which an accused is 
guilty of riot and has also by his own hands inflicted hurt ; and 
the second, in which the accused is only guilty of causing hurt 
by the operation of Sect. 149, 1. P. C. In the former division the 
oonrta are unanimous in holding that separate sentences may be 
passed for each of the two ofiences without regard to the limit of 
the combined seiiionccM; Emp, v. Ram Sat'up, L L, R, 7 All, 757 
(F« Ji ») ; Mohur Mir v. Emp,, I, L, R, 16 CaU 725 ; Ferasat v. 
Ekhf,, L h, R. 19 Cal. 105 ; Emp, v. Dana Punja, 1, L, R. 17 
Bomb, 260 (F* P,) Where the accused is guilty of causing 
bort or grievous hurt only by virtue of Sect. 149, there is a 
divergence of opinion. In Allahabad it has been ruled that Sect. 
71 does not apply, aud that, consequently, a separate sentence 
can be passed for riot and for hurt altboogh the combined souten- 
oea exceed the extreme sentence for either; per Hradhuret, 3., in 
imp, V. Hm Sarup, L h, B, 7 All. p. 758 ; Emp, v. BUheehat, 
LL,R,9 All, 045. The High (Jourt at Bombay also agrees in this 
view of the law ; JSWip. v. Bam Punja, 1. L. R. 17 Bomb, 260, 
(F« B.) The same view was formerly taken in Calcutta in 
Staih y. Bmp., T, L, B. 11 CaL 349 and Tottenham, 3,, 
is of the tame opinion still; Kilmmey v. Bmp,, L L, R, 
16 Oal, p. 447 ; but the majority of the Full Bench, which 
decided that ease, held that separate aontenocs were illegal. 

Making a ihine charge, and aubeeqaently giving falee evidence 
in enppoit of that charge are not parts of the same offence hot 
dllMiiol oflbnoe; Beg. v. Ahdool Aueee, 7 IT. JZ. Cr. 59 ; Anfi. v» 
Pfr Ifehenierf^ L L, K 10 Bom. 254. 
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A prisoner charged onder different sections with substanlisn; the 
seme ^rfTenoei where the acts which are the basis of his conriotkm 
on one diarge are the same as the acts which are the basis of his 
oonriction on another charge, cannot be sentenced as for separate 
ofieoces; v. Zara Karubeg, 4 Bom. JET, C. R. C. C. 12; Mag. 
V. Dina Sheikh^ 8 B. L. iZ. A. Cr. /. 15, noio ; and iZoy* v. Kali 
Sankar SanJyalf ib. 14 ; Bog v. Chunder Kani^ 12 ]\\ £• Cr« 2. 
The authority of the last three of these cases is soinewbat 
weakened by the fact that Sect. 235, Cr. P. C., 111. (a) makes a 
rescue from custody and grievoun hurt iuHioted during the rescue 
two separate offences ; but still the principle laid down would seem 
to be a reasonable one, and one which should be used in inter- 
preting this seciion and Sects. 35 and 235, Or* P* C., though, 
of course, there must always be a certain amount of difBoulty in 
applying the principle to particular oases. 

Wlicro prisoners wore convicted of three separate offoucos, but 
the magistrate had passed a single sentence of fouryoarH’ rigorous 
imprisonment, it was held that the proper course would have been 
to give a separate sentence in each case, as in the event of appeal 
and reversal of the conviction in one or two of the cases, it would 
not have been practicable to determine to what portion of the 
aggregate imprisonment the prisoners remained liable ; 4 MaJ. 
H. C* IL App. 27. 

Sect. 72. Punmhment of alWton found tjniUy (f ona of Htveral 

In all cates in which Jndgment it ^yen that a 
ptnon ia guilty of cue cl tevcral offenocs tpeoifled In the 
Judgment, hut that it is doubtful of which of these offenoee 
he is guilty, the offender shall be punished for theoAnoe 
liar which the lowest pnnishment is provided, if the eame 
punishment is not provided fOt aU. 

NoU. 

8m Sect. 286 of dw CnmiiuU Proe«idare Cod., 1882. 

OMt m. Solitary Whenever any petsen ft 

QMvieted efan offeneeftr whiidi nnder the Cede the 
seat has power to aantenoehia to ligoreue imptieett* 
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menty tbs oonrt may, by its lentaioe, order that the 
ofltad«r ilmll be kept in aolitary oon^ement for any 
portiffli or portione of the impriMnment to which he is 
sentenced, not exceeding three months in the whole, 
acoording to the following scale, that is to say 

A time not exceeding one month, if the term of 
imprisonment shall not exceed six months. 

A time not exceeding two months, if the term of 
imprisonment shall exceed six months, and shall not 
exceed one year. 

A time not exceeding three months, if the term of 
imprisonment shall exceed one year. 

Sect. 74. JAmit of Solitary Confiitemmf eX 90 Xl\hig ti 
sentence of solitary confinement, such confinement shall 
in no case exceed fonrteen days at a time, with intervals 
between the periods of solitary confinement of not less 
duration than such periods, and when the imprisonment 
awarded shall exceed three months the solitary confine* 
ment shall not exceed seven days in any one month of 
the whole imprisonment awarded, with intervals between 
the periods of solitary confinement of not less duration 
than such periods. 

Note, 

Solitary confinemo&t must not bo imposed for the whole term 
of a person’s imprisouiuent, even though not exceeding fonrteen 
days ; In re Nym Suk Meiher, 8 It. L, R. A. Or. J. 49. 

Sect. 75. PnnitAimeni efU/r preeioue Convirtiou in rertain Catet. 

—Whoever, having been convicted o f an o ffence pnniah* 
able under Chapter Xn or Chiqpter XVn of this Code, 
with imprisonment of either desoription for a term of 
three years and upwards, shall be gi^^ of any itfenoe 
punUhable under dther of those chapten with imprison- 
ment of ^ther desoription for a tenn of three years and 
iq^iirazds, shall be suljeot for every such subsequent 
ofltooe to transpoitatton for life, wr to imprisonment of 
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either description for a term which may extend to ten 
years. 

Nofea. 

The previous conviction must have boon for an ottenco punishable 
with imprisonment for not lc«s than three ifcartt, and the subsequent 
offence must also be punishable with imprisonment for not leas than 
three years. If both these requirements are not fulfilled, this 
section cannot bo acted on. 

Then, umier this seefimh, there are two alternatives as to tho 
amount of punishment by incarceration : — transportation for life 
and for no shorter term, or imprisonment of either description 
for a term which may extend to ten years. Jt is further to bo 
remarked that a fine in lieu of or in addition to a sonteneo of 
imprisonment is no longer lawful for a second oftbnee of which tho 
accused has been convicted under this section as it now stands. 

If the term of imprisonment which is passed under this section 
amounts to seven years, then under Sect, oil the term of imprison- 
ment may be changed into a like tonn of transportation. Where 
tho second offence is punishable witli no longer a terra of imprison- 
ment than throe years, there was, under this section as it formerly 
stood, no iuteruK'diate punishment between imprisouraeut for six 
years and transportation for life; Reg, v. Gopala Santa,, B, R» 21 
November 1876 ; Etnp, v. Mahadu, I, L, 1i, 6 Ihm. GDO; and if tho 
Judge who passed the sentence thought tho prisoner ought to bo 
sentenced to transportation, but not for life, the only course for 
him to pnrsne was to pass a sentence of transportation for life, 
and then forward, through the proper channel, to the Government 
a recommendation that the sentence which he had passed should 
bo reduced to that term which ho considered adequate under the 
oircttmstances. 

The section as it now stands, altered by Act X. of 1886, does 
awaj with this difficnlty and also with another which sometimes 
ocentred, vie., whether an offender on a second conviction could 
be punished with imprisonment for any term not exceeding 
draUe the term for the original offence, or whether he must, in 
all eases, receive the doable amount of the original terffif provided 
• p. c. 



58 


lUBSlQUlNT OOVVICTION. 


[chap, nu 


it did not eicceed ten years. The general interpretatioii was in 
favour of the former alternative. Now, however, on a second 
conviction the offender can receive any amount of imprisonment 
np to ten years, and the amount of transportation can be also 
proportioned under Sect. 59, except that the court cannot pass 
any sentence of transportation between ton years and life, 
but, if it thinks that an intennediate term is desirable, must 
adopt the procedure before mentioned. A fresh diflSculty 
liaSi however, arisen in (‘aso**, where the original offence is 
punishable with tmprisontnoni for fourteen yeans, for if an 
offender who is convicted of an offence which is punishable 
for that term of imprison men t is charged with a previous convic- 
tion, ho is then liable only to a smaller term of imprisonment, ns., 
ten years for the second offenc(% with, of course, the alternative of 
transportation for libs Possibly the Legislatnn^ thought that the 
punishmi'iit for such an offender on a second conviction ought 
to be transportation for lift*. The objot‘t of this section is, how- 
ever, to provide for an additional and not for a less severe 
punishtneut on a Hccoiid conviction, and recourse should not 
be had to it it the punishment provided for the offence is itself 
sufficient; 8aran v. /i’mp., /. ]j. R, 9 Cal. 877, 

If a man, who has boon convicted of an offence punishable under 
either of those two chapters with imprisonment for a term of three 
years an<l upwards, is subso<|uently convicUMi of an attempt to 
commit any such offence, he is not liable to the enhanced punish- 
ment providod by this .section ; Emjt, v. Nana Rahim , I. L. R. 5 
flom. 140; Kmp. v. Ram Datjal, I. L, R. 8 All. 778 ; Emp. v. 
Sric/mma //auri, /. L, R, U Cal. 3r)7; Emp. v. Ajudhia, L L. R. 
17 All. 120; Kmp. v. Uharona^ ib. 123. 

This section do«'s not create a separate offence, but only imposes 
a liability to enhanced punishment. where a magistrate 
sentoncod a prisoner t(» six mouths’ rigorous imprisonment under 
Seo. 457 of the Penal Code, and, finding the prisoner was liable to 
eohaa^ punishment under Sect. 76 of the Penal Code, sentenced 
the prisoner to six months* further imprisoment under Sect. 314 
of the Criminal Procedure Code, the latter sentence was set aside 
by Urn High Court ; 6 MmL If. C. B. Or. HMngs, App. 3- 
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Thifl section does not authorize a Magistrato to pass sentence 
in excess of his power under Sect. 32, Cr. P. C. ; v. Qi$lab 
Hcmir, B. Bth February^ 1894. 

The previous offence must have been committed since the Penal 
Code came into operation ; Reg. v. Hurpaul, 4 W. K Cr. 9; Reg. v. 
Moluck, 3 W. R. Cr, 17; Reg, v, Kushya bin Yesu, 4 Bom. II. C, 
Rep. Cr. C, 11; Budhun v. Emp.^ ]0 C. L. R. 392. The sub- 
sequent offence must also bo one committed after release from 
prison upon the previous conviction; 3 R. C, C, Cr, 22,60; Reg. v. 
Sakya Kavji, 5 Bom, II, (\ Rep, Cr, C, 36; Emp, v. Megha, I. 
L. R. 1 All. 637. Consequently, the date of the previous convic- 
tion should be entered in the charge; 1 R, J. and P. 662 ; and 
Cr. P, C., Sect, 221. Or, if there should bo any doubt as to 
whether the offeree was really a prior one, then the date of the 
commission of the offence also should bo inserted. 

Previously convicted means convicted by a jury, or such other 
authority as has power to convict, and it is not norossary that 
judgment should have followed on conviction ; Reg. \. Blaby, 
[1894] 2 Q. B. 170. 

In the Central Provinces, it has been hold that a conviction in 
a place where the Indian Penal Code is in force only under an 
executive notification of the Governor-General in Council, as in the 
Berars, cannot be taken into account under this section in a place 
where the Code is in force by direct Legislative authority ; Emp 
V. I/ilntig, 7 Cent, Proc, L, R. 24 ; decided on the 7th September 
1893. 

The previous conviction of the prisoner should be entered in the 
charge against him as a separate bead ; Emp. y, Dorasamif /. L. 22. 
9 JIad. 284 ; but should uot be brought forward by the pro- 
secution until after the prisoner has been convicted of or pleaded 
guilty to the subsequent offence ; Sect. 310, Cr. P. C. 

Charge. 

** That he, the said A B, before the committing of the said 
offence, was convicted, to wit, on the day of in 

Calendar No. of on the file of , of 

Bn offence punishable onder Chapter XVll (or XII) of the 
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Indtiiti Pcnftl Code with itnprisonnacnt for a term of three years, 
to wit, with the offence of » which conviction is still 

in full force and effect; and that he, the said A B, is thereby liable 
to enhanced punishment under Sect. 75 of the Indian Penal Code, 
and within/' &c. 

Evidence, 

Sect. 511, Cr. P. C., provides that in any inquiry, trial or pro- 
ceeding under that (^odo, a previons conviction may be proved, 
ill addition to any other inode provided by any law for the 
time being in force — 

{(i) by an (*xlract coHified under the hand of the officer 
having the custody of the records of the Court in 
which such convicHon was had to bo a copy of the 
H(*ntcnco or order ; or 

(/») either by a certificate signed by the officer in charge of 
tho jail in which the punishment or any part thereof 
wm inflicted, or by production of the warrant of com- 
mitment under wdiieb tht» punlshuiimt was suffered ; 
iogiqlior with evidouce as to tho identity of the at‘cimed person 
with the piTson so convicted. 

Although when a prisoner is charged with having been pre- 
viously convietod undiT this section, this charge cannot be takt*n 
any iiotiec of until ho has been convicted of the subsequont 
offonco ; yot it was held that a previous conviction could, at any 
time, be proved against an accused pi*i*son by way prejudicing 
him in the eyes of the jury ; Emp, v. KarticK ChmuUr, I, £, E. 
14 CaL 721 ; but this decisiou has been set aside by Act III of 
1891. Sect. 6, which amends Sect. 54 of tho Evidence Act, and 
provides that, in criminal proceedings, tho fact, that an accused 
person has a bad character, is irrelevant, unless evidence has been 
given to show that ho has a good character. 
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CHAPTER IV. 

Genekal Exceptions, 

Nofc» 

Throughout this chapter the word "offeuce'^ denotes anything 
punishable under the Penal Code^ or under any special or local 
law; Sect, 40. 

Sect. 76. Ad done hy n Personbelieving himtelf hound by Law.^ 

Nothii^ is an offence which is done by a person who is i 
or who by reason of a mistake of faoti and not by reason 
of a mistake of law, in good faith believes himself to be, 
bound by law to do it 

lllmiralionH. 

(a) A, a soldier, fires on a mob by the order of his 
superior ofBcer in conformity with the com* 
mands of the law. A has committed no offenoe. 
(h) A, an officer of a court of justice, being ordered by 
that court to arrest Y, and, after thedue inquiry, 
believing Z to be Y, arrests Z. A has com- 
mitted no offmice. 

Sect. 77. Ad of Judge when aefing judicidlly , — Nothing is 
an offence which is done by a judge when acting judi- 
cially in the exercise of any power which is, or which in 
good faith he believes to be, given to him by law. 

Sect. 78. Ad done purenanf to the Judgment of a Oourl of 

/lufiee.— Nothii^ which is done in pursuance of, or which 
is warranted by, the judgment or order of a court of 
Justice, if done whilst such judgment or order remains in 
foree, is an offence notwithstanding the court may have 
had no jurisdiction to pass such judgment or order, 
provided the person doing the act in good ' faith believes 
that the court had such jurisdiction. 

Sect 79. Ad done by a Pereon justified, or by mMake of fact 
beliering himself justified, hy low.— Nothing is an offsaoe 
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whbdi is done by any person who is justified by law, or 
who by reason of a mistake of fact, and not by reason of 
a mista^ of law, in good faith believes himself to be 
Justified by law in doing it. 

lUmiraiicm. 

A sees Z commit what appears to A to be a murder. 
A, in the exercise, to the best of his judgment 
exerted in good faith, of the power which the 
law gives to all persons of apprehending mur- 
derers in the fact, seizes Z, in order to bring Z , 
before the proper authorities. A has commit- 
ted no offence, though it may turn out that Z 
was acting in self-defence. 

AVe>r. 

Tho foregoing ecctiona simply say that under the circumstances 
therein referred to certain acts shall not amount to offences— that 
is, shall not be punishable under the provisions of the Indian 
Penal Oodo — but leave untouched tho liability in a civil suit of tho 
persons who claim their protection* Thus, although illustration 
(i) to Sect. 7C exempts an officer of justice from liability to 
criminal punishment for the acts therein do8cribe<i, it still loaves 
him exposed to liability to a civil suit, the result of which must 
depend upon the peculiar circumstances of each case. 

Sects. 7Cand 79 declare in tho first instance that nothing is an 
offence which is done by a person who is bound by law to do it, 
or is jnstifiod by law in doing it. This provision covers tho case 
of a person who hangs a man in obedience to asontoneo of death, 
alihon^ this is also coveit^d by Sect. 78. It also covers tho casi^ 
pnt in III. (a), but then the superior officer's commands must be in 
acoordanco with law. The cases in which force may be used, and 
to what extent, to disperse an assembly of people are set out 
in fiects. 127 to 131, Cr. P. C», 1882; and by these sectious the 
antliority of magistrates and officers in the army or volunteers is 
minutely laid down. The provision of Sects. 76 and 79 will also 
oovsr ^ case of private individoals assisting a police officer under 
tibo^piovtsioiie of Beet. 41, Or. P* C. ; and private individnals to 
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whom a warrant of arrest has been addressed and persons aiding 
them under the provisions of Sect. 43, Gr. P. C. ; and a person 
preventings by proper means, a trespass or a nuisance on his own 
property. 

These sections also provide for acts done under a mistake, but the 
mistake must be one of fact and not of law ; the person desiring 
to shelter himself under them must bo under a mistaken impres- 
sion as to the existence ornon-oxistencoof a state of facts which, 
if it did exist, would authorise him to apply a known law to that 
state : it will not be sufficient that under a woll-undorstood statt^ of 
facts a mistake has been mado in applying the law. In III. (<i), 
if the officer's order be in conformity with the commands of the 
law, it is because ho is right in law — and the soldier is, of course, 
hound to obey him ; but if the officer is wrong in his law, although 
the soldier is, by military law, bound to obey him, yet tho latter 
is not protected, but equally with his officer has committed an 
offeuee. It has been held in England that if a ship^s sentinel 
shoots a man boeauso ho persists in approaching the ship when 
he has been ordered not to do so, the act will be murder, unless 
it was necessary for the ship's safety ; Rex v. Thomas, 1 Ru$s, 
on Crimes, ."ith Edit., p 781, in which case it appeared that the pri- 
soner was a sentinel on board the Achille while she was paying 
off, and had received ordcjrs from the preceding sentinel to keep 
off all boats, unless they had officers in uniform in them, or unless 
the officers on board allowed them to approach ; and he received 
a musket, three blank cartridges, and three balls. Boats pressed 
upon the ship, and would not keep off although repeatedly warned 
to do so ; whereupon the prisoner fir(»d at the man in one which 
persisted in coming nearer and closer than the others, and killed 
him. The jury found that tho sentinel liad fired under the mis- 
taken imprt^ssion that it was his duty to do so : but the judges were 
nevertheless unanimously of opinion that th(? act amounted to 
murder; but that if the act had been necessary for the preservation 
of the dbip— as if, for instance, the deceased bad been endeavonriog 
to stir op a mutiny— then it would have been justifiable. Soldiers 
w only armed citizens ; and the orders of their officers do not 
justify any acts of violence, unless tlie orders themselves are 
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legsK In Beg, v. UtUchinHon, 9 Cox C* C. b5&, it was held that, 
where a gun, discharged in the ordinary and regular course of 
ball-pratice by an artilleryman in a garrison town, missed the 
mark, and killed a man who was lawfully passing near the spot 
in a boat, the place being a public one, and open to all Her Ma- 
jesty’s subjects, and the artilleryman who fired the gun was act- 
ing under the command of a superior officer, who was acting in 
obedience to the general orders of the defendant the major- 
general, that the major-general was not guilty of manslaughter, 
because ho was doing an act which ho was justified by law in 
doing, and did not do it negligently or in an improper man- 
ner. 

The same principal applies to other officials. No official is 
excused in doing an illegal act, although ordered to do it by his 
superior; and tho inferior is supposed to he cognisant of what is 
and what is not legal. Not even the orders of the Supreme 
Government of India, or of the Secretary of State for India, 
would excuse an illegal act, unless the whole transaction was 
a State act; or els(* total or partial immunity is given by some 
Act or Statute. Thus the 21 (Jeo. 3 c. 70, ss. 1 to 3 provide 
** that the Geverner-Oeneral and Council of Bengal shall not bo 
subject, jointly or severally, to tho jurisdiction of the Supreme 
Court of Fort William in Bengal for or by reuvson of any act or 
order, or any other matUT or thing w'hatso«»vor, counselled, ordered 
or done by them in their public capacity only, and acting as Gov- 
emor-Qema*ttl in Council.’’ And, that if any person or persons 
shall be impleaded in any action or process civil or criminal, in the 
said Supremo Court, for any act or acts done by the order of the 
said Govornor-Geuoral iu Council in writing, be or they may plead 
the general issue, and give the said order iu evidence ; which said 
ordoFi with proof that the act or acts done, has or have been done 
according to tho purport of the same, shall amount to a sufficient 
juatifioatiou of the said acts, and the defendant shall be fully justi- 
fied, acquitted, and discharged from all and every suit, action, and 
prooeaa whatsoever, civil or criminal, in the said ooort. Provided 
always that, with respect to such order or orders of the said 
Governor-General in Council ae do or shall extend to any Britiab 
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sal^ect or subjects, tbe said court shall have and retain as full 
and competent jurisdiction as if this act had never been passed/’ 
This, however, does not prevent the Governor-General and his 
Council being sued in England, see Sects. 4 to G ; and Iteg. v. Eyre, 
L. £• 3 Q* B. 487. Similar exemptions are provided in respect 
of the Governor-General, and the Governors and Councils of Madras 
and Bombay by the 30 and 40 Geo. 3, c. 7i>, s. 8, and 4 Geo. 4, 
c. 71, s. 7 ] and the charters of the Supremo Courts prohibit 
those courts from trying any suit against the Governor-General 
or the Governors or any of their Council for anything done as 
Governor-General or Governor in Council; and from trying any 
indictment against the Govenior-Goncral, or Governors or any of 
the Council, except for treason or felony. 

Under Reg. Ill of 1818 and Act III of 1858, the Governor- 
General in Council has the iK)wer of detaining persons in custody 
without any charge being made against them, under circumstan- 
ces set forth in that regulation ; consequently, those who act 
under an order of the Governor-General in Council made in the 
form provided by that regulation are protected against either 
criminal or civil proceedings ; see In re Amrer Khan, 6 B» £• B. 

m. 

An act of State is an act which has been done by a sovereign 
power to an independent or 86mi*independont State, or to the 
subject of another State, or to one of its own subjects in a state 
of rebellion, and not an ordinary transaction between a State 
and its subjects ; Le Caux v. Eden, 2 Doug. 594 ; Lindor, Bodney, 
2Doug. 61S; The East India Company y. 8yed Aliy, TMoorefel.A. 
555; Secretary State, v. Kamacher Boye, 7 Moore^e I A» 476; Jtfc- 
Bajak of Coorg v. The East Indvt Company, 20 Beav. 300 • Baja 
Saiigram v. Secretary of State, 12 B. L. B. (P. 0.) 167, 184; 
Doee V. Secretary of State, L. B. 19 Eq, 509; Sirdar Bhagwan v» 
Secretary of SUde, 2 I. A. 88 ; or elro something which arises 
out of transactions between the sovereign and another in- 
dependent power ; as where the Emperor of China on making a 
*«aty of peace with Her Majesty paid over a sum of monqr aa an 
indemnity for losses sustained by British sulqects, in which case 
the courts held that they had no right to interfere with the way in 
0 r. c. 
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voted for memberB of Parliament for the borough against the 
recommendation of the justice; Bex v. William8f 3 Burr, 1317. 

A rule for a criminal information will not be granted against 
justices who wrongly or improperly reject baib unless it manifestly 
appears to the courti by satisfactory and conclusive evidencei that 
they were influenced by partial and corrupt motives; Bex v. Badger, 
6 Jut. 1)94 {Bail Court). Where the pecuniary sufficiency and 
solvency of bail are undisputed^ the rejection of such bail on the 
ground of a coincidence of political opinion with the person or 
persons for whose appearance the bail offer to become security is 
improper! even though such rejection by the justices is reooncil* 
able with the absence of corrupt motives : ih.; and where justices 
do reject bail on the ground that parties entertain objectionable 
political opinions^ and on other grounds which are concealed and 
not stated, the court will grant a rule niei for a criminal informa- 
tion ; ib,i and where, in answer to such a rule, the justices deposed 
that they wore not actuated by any corrupt or malicious motive in 
porsuingthe course they had adopted, although the court discharg- 
ed the rule, the justices were required to pay all the costs; £f. 
0. 4 Q, B, 468; 7 Jnr. 216 and 12 L. J. N. 8. M. C. 66. 

The provisions of Sect. 77 only protect a ‘‘judge/* i,e,, “ every 
person who is officially designated as a judge,’^ and “ every person 
who ifi empowered by law to give, in any legal proceeding, civil or 
orimiiial, a definitive judgment, or a judgment which, if not ap- 
pealed against, would be definitive, or a judgment whi4h, if con- 
firmed by some other authority, would be definitive, or who is one 
of a body of persons, which body of persons is empowered by law 
to give such a judgment'*; Sect, 19, J. P. C.; but not “ a magis- 
trate exercising jurisdiction in respect of a charge on which he 
has power only to commit for trial to another oourt,** though it is 
very probable that, in respect to the granting or refusing bail 
during the pendency of sneh a charge, or on commitment, he 
would bo held to be a judge, seeing that this is a ‘‘legal proceed- 
ing in which be is empowered to give a definitive judgment, on 
grounds and under powers unconnected with the facta on which, or 
tine powers under which, the commitment is made. The judge 
must be acting judicially, that i8| he must be aetiug in a matter 
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and place where he has jorisdictioiii and must be actually exerois* 
ing his judicial functions in the matter in hand ; or else he mustf 
exercising due care and attention, believe that he has jurisdiction 
to act in the matter, but if he had the knowlcdgei or meansi 
of knowledge of which he ought to have availed himself, he 
cannot be held to have been acting in good faith ; see Caller v« 
Halket, 2 Moore^s L A. 293; Spooner v. Juddow, 4 Moore* s I. A. 
at p. 379; Leete v. HaW, L. R. 3 C. P. 822; Qrifith v. Taylor^ 
2 (?• P. D. 194 ; Collector of Sea Custonut v. Punniar, /. I, JR. 1 
Mad. 89. 

An officer of a court is ordinarily bound to obey every order 
of the court to which he is subject ; and it must bo a very flagrant 
overstepping of jurisdiction, and one which is apparent on the 
face of the authority under which he was acting, which would 
justify him in refusing obedience, for in all cases, in the first 
instance at any rate, the court itself has to decide the question of 
jurisdiction, and that judgment is binding until it is reversed by 
a superior court ; and thus the law would always presume very 
strongly that the person doing the act in good faith believed that 
the court had jurisdiction. 

Where peons, acting under civil process, arrested a witness on 
his way to court, who, as such, was privileged eundo, morando et 
redcfundo, and persisted in the arrest after due notice, it was held 
that they were not protected under this section, as although the 
officer issuing the warrant had jurisdiction, yet special circum- 
stances had arisen after the issue which took away the jurisdiction 
of the peons to execute tbB warrant ; 5 R» J. P. 43. 809 in a 
case where a bailiff in executing process against the movable 
property of a judgment-debtor, broke open the gate ; Beg. v. 
McQueen, 3 R. C. C. Cr. 8 . 

As under Sect. 77 the protection thereby given is restricted io 
a certain class of judicial officers, so under Sect* 78 protection is 
afforded only to officers acting under the authority of a ^'judg- 
ment or order’' of a judge who is empowered by law to act 
judicially alone^ or a body of judges which is empowered by law 
to act judicially aa a body, when such judge or body of judges 10 
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rnUbug judSoWly’^ Sect. 20 I. P. C., and this last proviso is also 
itttroduoed toiidem verbu into the body of Sect. 77 : and in 
raipeot of this the Privy Council say, in Colder v. HalM^ 2 
Moorefi L A. at p. 808 : It is not merely in respect of sots 
in oonrti acts mlsnfe curid, that a judge has immunity, but 
in respect of all acts of a judicial nature ; and an order of the 
Foujdaree Court, to bring a Native into that court, to be there 
dealt with on a criminal charge, is an act of a judicial nature, 
and# whether there was irregularity or error in it or not, would be 
dispunishable by ordinary process of law.’’ 

Furthermore, all those sections re(|uire ** good faith and 
** nothing is said to be done or believed in good faith which is 
done or believed without duo care aud attcutiou”; Secf» 52, 
L P, 0. 

In the case of 81m Surun v. Malumed Fazil, 10 W, R, Cr. 20, 
it was decided that a police officer had not acted in good faith, 
and the facts as stated were these : lie sees a horse tied with* 
out any attempt aiconcealmout in Bookoo’s premises, and, because 
the animal happens to resemble one which his father bad lost a 
short time previously, he jumps at onco to the conclusion that 
Bookoo has either stolen the horse himself, or has purchased it 
from the thief, and he compels Bookoo to account for the possession 
accordingly, lie finds that Bookoo bought the animal from one 
Bheo Surun Sahai, so he sends for that individual, charges him 
with the theft, and compels him to give bail for his appearance 
whilst an investigation is ponding. The sub-inspector never sent 
for the supposed owner of the horse, or took the trouble of getting 
any credible information as to whether it was his father’s horse or 
not. Had he done so, ho would have found that the horse had 
already bc*en discovered in another place; but without waiting for 
such information, and without making any further inquiry, he at 
onoeheld 8heo Surun to bail, as a person suspected of having come 
«by the animal dishonestly and the oourt held that the sub* 
inspector had notonly notacted with due care and attention, bat had 
not exercised any care or attention at all. Whmi a person, havii^ 
ficoiwed information which oanaei him to auapect another of a 
fisloiiy which has in fact bemi oommitted by some one, gives him 
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into onttody wiihont sTwling himself of a ready and obvions mode 
of ascertaining the truth as to whether or not the accused had, in 
fact, comviitted the felony, the absence of inquiry is an element in 
determining the question of the existence of reasonable and pro* 
bable cause; Perrifman v. Lister, 2>. R, 3 167, and 87 L* /. 

J\r. 8. EsbcK 166 ; and also an important element in determining 
whether a person has acted with due caro ^d attention. 

Where a police constable, against whom no malice is proved, who 
is placed on duty for tho express purpose of preventing stolen pro- 
perty being carried off, secs at an early hour of tho morning a 
person carrying a bundle, and questions him about the bundle, and 
not being satisfied with the answers ho receives, takes him into 
custody, he cannot be said to have acted otherwise than with due 
care and attention, even though his superior officer to whom tho 
person arrested is taken does not take the same view of the answers 
as the constable did ; Bhairoo v. Mtdji, J. L. iZ. 12 Bom. 377. 

Soot. 80. Acriilenf in the doinfj of a lauful act . — Nothing iS 
an offence which is done by accident or misfortune, and 
without any criminal intention or knowledge in the 
doing of a lawful act in a lawful manncTt by lawful 
means, and with proper care and caution. 

Illustration. 

A is at work with a hatchet; the head flies off and 
kills a man who is standing by. Here, if there 
was no want of proper caution on the part of 
A, his act is excusable and not an offence. 

Notes. 

Thin section requires a determination of two sets of questions 
—one of law, and tho other of fact. The court must decide what 
acta, manner, and means, are lawful ; and the jury, or the court as 
^ jury, must decide whether those charged against the accus^ 
agree or not with what is lawful ; and also whether proper care and 
cautioa has been exercised. For althoogh, if in the prosecution of a 
lawful act, apure accident arises, no criminal or civil rosponsibifity 
atlaehes to the actor; Beg. v. Murray, 5 Cojp C. 0. 609 ; yet it seems 
that it is otherwise where any blame is imputable, though the 
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peratm is innooent of any intention to injure, as, if he drives s 
spirited horse improperly, or uses imperfect harness, and the horse 
takes fright and kills another; JFakeman v. BoKntont 1 Bing, 213. 
If a person is driving a cart at an unusually rapid pace, and drives 
over another and kills him, he is gnilty of manslaughter, though he 
called to the deceased to get out of the way, and he might have 
done so if ho had not bqpn in a state of intoxication; per Garrow, J., 
in Bex.y. Walker, 1 C. and P, 320. And if two carriages are driving 
dose together, apparently racing, the question for the jury, as laid 
down by Pallcem, J., iu Raw. v, T'mmim, 7 C. and P, 499, is 
*' whether you are satisfied that the prisoner^ was driving in such 
a negligent manner that, by reason of his gross negligence, he 
had lost the command of his horses ; and that depends upon 
whether the horses were unruly, or whether you believe tha t he 
had been racing with the other omnibus, and bad so urged his 
horses that he could not stop them ; because, however he might 
be endeavouring to stop them afterwards, if he had lost the com* 
mand of them by his own act he would bo answerable." 

These two points are constantly mixed the one with the other, 
and it is utterly impossiblo entirely to separate them, because 
circumstances are so constantly changing that it is impossible 
to lay down a rigid rule of law as to what constitutes negligence 
under all combinations of events. The care and caution which the 
law roquiros is not tho utmost possible, but only a reasonable pre- 
caution which, in the ordinary course of things, would be sufficient, 
and that, of course, varies with every case, and what is negligent 
under one sot of circumstances, is quite excusable and justifiable 
under another. Thus, thu fact that the streets are unusually 
crowded from a public procession or any other cause, of 

excusing a driver when proceeding at his ordinaiy pace, and with 
ordinary care, requires him to be particularly cautions, sod may 
tend to render him criminally responsible from any accident 
ensuing from driving at a rate and with thooe precautions which 
he might have ordinarily observed ; Reg. v. Murrag, 5 Cox C. C, 
509. 

The mere happening of an accident is not sufficient evidence of 
negligenoe to be left to the jury, but some affirmative evidmiceof 
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negligence on the part of the defendant must be given ; Ilammach 
V. White, C. 11 C. B. N. 8. 588; 31 L. J. N. 8. C. P. 129. But 
accidents may be of such a nature that negligence may be presumed 
from the mere fact of the accident, or the more fact of such an 
accident happening may heprirnd facie evidence of negligence, so 
as to throw on the defendant the duty of showing that there was no 
negligence ; Byrne Boadle, 211. and (\ 722; 33 L. J. N. 8 , Exch. 
13 ; 10 Jut. N. 8. 1107 ; Scoff v. Tmidon Dock Comintuy,^ II. and 
C. 596. On the contrary, there arc cases where the accident carries 
on'its face the impress of the absence of negligence. Thus, where a 
man discharged his gun before ho went out to dinner, and on 
returning took it up and touched the trigger, when it went ofi’and 
killed his wife, although the man was bound, in handling such a 
dangerous weapon, to take extra eaie, as illustrated in the 
preceding paragraph, yet seeing the fact was, that in his absoiico 
some one else had reloaded the gun without his knowledge, Fonfcr^ 
J., directed an a(|uittal, ‘‘ being of opinion, upon the whole ovi- 
deuce, that ho had reasonable ground for believing the gun was 
not loaded ; Foafev, Cr, L. 265. So, too, in AlUoidn Crim. L. 144, 
there is a case cited in which the prisoner was charged with hav- 
ing fired a fowling-piece loaded with small shot, in a field within 
sight of a highroad, where persons fro<|uently passed, and in the 
direction of the road, and killed a girl who was passing at the 
time. It appeared in evidence that the shot was really a long 
one, being above fifty yards, and that it proved fatal only by 
one of the leads having unfortunately penetrated the cliild’s 
eye, while the other shot hardly penetrated the skin. The 
court held that the death was accidental under these circum- 
stances, and so the jury found. It has further been laid down 
by Wills, J.,' in Bey. v. Birchall, t F. ami t. 1087, that a man 
is not criminally responsible for the death of another party caused 
by his negligence, where ho would not have been civilly liablj 
in an action in respect of tho alleged negligence, at the suit of 
the party injured, if tbe injuries sustained bad fallen short of 
causing his death. 

There is one other very important class of cases^poisoning 
bj the administration of medicines, and killing by surgical 

10 p. c. 
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operstions, which, however, will be more properly treated nnder 
Sect*. 87, 88, and 89. 

Sect. 81. Act lihehj to eauKe harm, Imt done iMiotd a criminal 
intent, and to prevent other Nothing is an offence morelj 

by reason of its being done with the knowledge that 
it is likely to cause harm, if it be done without any 
criminal intention to cause harm, and in good faith for 
the purpose of preventing or avoiding other harm, to 
person or property. 

Mx]^imtion.—lt is a question of fact in such a case 
whether the harm to be prevented or avoided was of 
such a nature and so imminent as to justify or excuse 
the risk of doing the act with the ^owledge that it 
was likely to cause harm. 

JllwtriitiotiM. 

(u) A, the captain of a steam*vessel, suddenly, and 
without any fault or negligence on his part, 
finds himself in such a position that, before he 
can stop his vessel, he must inevitably run down 
a boat B, with 20 or 30 passengers on board, 
unless he changes the course of his vessel, and 
that, by changing his course, he must incur the 
risk of running down a boat. C, with only two 
passengers on board, which he may possibly 
clear. Here if, A alters his course without any 
intention to run down the boat C, and in good 
faith for the purpose of avoiding the danger to 
the passengers in the boat B, he is not guilty 
of an offence, though he may run down the boat 
C,by doing an act which he knew was likely to 
cause that effect, if it be fbund as a matter of 
fact that the danger which he intended to 
avoid was such as to esonsehim inonning the 
risk of runnii^ down the boat C. 

(&) A in a great fire pulls downhonseo in order to pro* 
vent the eonfiagratiott from qprea«hng. BCe 
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does this with the intention, in good faith of 
saving human life or property. Here, if it be 
found that the harm to be prevented was of 
such a nature and so immiuentasto e rCT ise 
A’s act, A is not guilty of the offence. 

Notea, 

This section is a legislative onactmout of tho principle laid 
down in Moiufe^s cfwc, 12 Co/oV’, 63; ‘‘for tho Commonwealth a 
man shall suffer damage ; as for saving a city or town a house 
shall be pulled down if tho next be on fire, and the suburbs of a 
city in time of war shall bo plucked down ; and a thing for tho 
commonwealth every man may do without being liable for an 
action/’ In tho United States of America, it has also boon held 
that if, in tho case of a fire, tho flames attain to such a height 
that they cannot bf' aiTcstcd by ordinary means, tho iumates of a 
house which is not ou tiro may be summarily ejected, and tho 
building bo blown up with gunpowder, or destroyed by any othor 
convenient means; Hnre’a Amcrictm Oonufifufiimul Law, 907. 

When a soldier who was on duty at a fire and was ordered to 
keep off aU persons not in uniform from tho vicinity, kicked the 
chief constable, who was not in uniform, and was unknown to 
tho soldier, but was attempting to got within the space ordered 
to be kept clear ; it was hold that tho act of tho soldier camo 
within this section; Emf, v. Boainn, L L, li. 17 B(mb, 626. 

No theory can be started by which it can be decided beforehand 
where the necessity of doing harm arises in which there shall be 
an absence of criminal intention or tho presence of '‘good 
faith/* Certainly it must arise from accident or from the crime of 
another, not from tho negligence or crime of the person doing tho 
harm, and the danger to bo avoided must not, certainly in 
ordinary cases, the danger to one individual, but bo a danger 4o 
the Oommonwealth, interpreted in a liberal sense. In the 
opinion of the framers of the Penal Code, a theft to satisfy tho 
direst hunger would not come within this section, for they say 
in tiieir report: '^Nothing is more tisual than for thieves to urge 
diatress and hunger as excases for their thefts. It is certain, 
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indeed, that maBy thefts are committed from the pressure of dis- 
tress so severe as to bo more terrible than the punishment of theft, 
and than tho disgrace which that punishment brings with it to 
the mass of mankind. It is equally certain that when the distress 
from which a man can relievo himself by theft is more terrible 
than the evil conscMjuenccH of theft, those consequences will not 
deter him from committing theft. Tot it by no means follo^^ s that 
it is irrational to punish him for theft; for though the fear of 
punisliniont is not likely to keep any man from theft when he is 
actually starving, yet it is very likely to keep him from being in 
a starving state*. It is of no effect to counteract tho irresistible 
motive which immediately prompts to theft, but is of great 
offiH*t to eounteraet the motives to that idleness and that profusion 
which end in bringing a man to that condition in which no law 
will ki*ep him from committing theft.’^ 

To further ilucidate this seetiun, it may not bo useless to 
truuscribo a si‘ri(‘s of ])!opoHitions and definition from that part 
of Mr. Stephen’s OtucKfl Vinr of ihv Criminal Law of England 
which is devoted to '‘the definition of crime in general,” An 
action tuny he said to consist of oocurrciico to the mind, deliberation, 
resolution, iuteutum, will, and execution by— or, if the expression 
bo allowed, translation into — a set of bodily motions co-ordinated 
towards tho object intended ; . . . . but, in order that there 

may be any action at all, the will which causes and the intention 
which co-ordinati\s bodily action must always bo present. The 
absence of both or either would prevent the action from taking 
place at all, or reduci' it from an action to a mere occurrence, and 
in either case there would be no crime. 

**In order to illustrate this, eases may bo put to shew the effect 
of tho absence of both or either. 

Firstly f AVill and inteutiou may l>oth be absent. A man in a 
convulsive fit strikes another and killPhim. He has committed 
DO crime, biH:auso ho has doue no act; ho has been acted 
upon • . « • 

Secondly, Will may exist wntliout intention. This case is best 
illustmtod by tho motions of an infant • • • . Probably, 
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somnambalism and other movements during sleep are of the 
same kind • . . • 

“ Thirdly f Intention may exist without will. This happens in 
the common case of a person who lays aside a plan he has 
formed . • • • 

**The result of the whole is, that an action consists of voluntary 
bodily motions, combined by ihe mind towarih a common ohjecL 
Intention is in every case essential to crime, because it is essential 
to action ; and every crime is an action, as appears from the use 
of active verbs in every indictment. 

*^Such arc the mental conditions which belong to a crime as an 
action ; but other mental conditions are attached to actions before 
they can be punished by the law. No action is criminal in itself 
unless the intent, the mental element of it, is a state of mind for- 
bidden to the law. This state of mind varies according to tho 
nature of the case. To utter a forged note is no crime, unless there 
be a knowledge that tho note is forged, and also an intent to 
defraud. In order to bring a person within the statute which 
makes the infliction of certain bodily injuries felony, there must be 
specific intent to commit murder or to inflict grievous bodily harm; 
killing is no murder unless there be malice. The appropriation of 
tho property of another is not theft unless it be felonious. In short, 
in order to bo a crime, an action must not only be intentional in 
the general sense already explained, but it must bo accompanied 
with a specific intention forbidden by the law in that particular case. 

In some cases the specific intent is defined by the law which 
creates tho ofience— as, for example, in tho case of wounding 
with intent to maim or disfigure ; but it is more frequently denot- 
ed by the general term ‘ malice.^ Malice may thus be said to be 
a necessary ingredient in one form or other of all crimes whatever* 

The etymological meaning of tho words malice and malicious 
is simply wickedness and wicked 

It is easy to exaggerate the vagueness of these words. In 
realitjt the difficulty lies, not in the use of the words themselves, 
bat in the theories by which we try to explain them. The pro- 
position that lying is wicked is nnderstood by millions who are 
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ignorant of the very existence of all moral theories whatever. 
It means that^ in point of fact^ it is blamed and under certain 
circumstances punished. The reason wliy it is blamed and 
punished are collateral to the fact; and it is with the facts and 
not with the theories about them that the law is concerned. 

Wliatever may be the want of precision of these words it has 
in practice been remedied by experience. The consequences of 
making malice in general terms a necessary element of crime is 
that certain acts— as, for example, the destruction of life or the 
appropriation of what l)elong8 to another — nre declared to be 
primd facie wicked actions, though circumstances may exist by 
which their wickedness is either removed or diminished. In the 
course of time (5xporioneo shews what those circumstances are, 
and thus a technically exact conception of both thoft and murder 
is gradually attained, although the orginal definition of each 
contained a tonn which was indefinite when it was first used. 
Thus, in the case of murder, where one man kills another, the 
presumption is that he did so maliciously, and so committed 
murder; but this presumption may bo rebutted by shewing that 
the act was done in self-defence, or under certain specified pro- 
vocations, or by certain forms of negligence. 

If it bo asked why, under Uiese circumstances, the term malice 
should bo retained, and why murder, for example, should not be 
defined to moan the killing of a man under any other circumstances 
than those spoeifiod, the answer is that the word is convenient, 
because it sums up in a significant way many distinct propositions, 
and also because it is possible, although improbable, that new 
cases may arise in which it would bo necessary to use it in its 
natural scuso. Suppose, for example, that in a wreck, fire, or 
other catastrophe, a bystander were to kill one person for the sake 
of saving another, the question whether or not this was murder 
would turn on the questiou whether i^was or was not identical 
in principle with acts which the law ha^otermined to be malicious 
or wicked. The general result of the use of the word malice, and 
of the doctrine that malice is an essential element of crime, is to 
throw upon persons who commit acts of a particular class the 
bnrden of proving that they were not done under the circnmstaiicea 
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coateiDplated by tbe Legislature, but at the same time to permit 
them to pve eyidence to that efiPect.’^ 

Where a person placed in his toddy pots juice of the milk bush, 
knowing that if taken by a human being it would cause injury, 
and with the intention of thereby detecting an unknown thief who 
was in the habit of stealing his toddy, and the toddy was drunk 
by some soldiers who purchased it from some unknown vendor 
and were injured by it, it was held that the accused was rightly 
convicted under Sect. 328, and that he could not defend himself 
under this section ; v. Phania^ 5 Bum, II , C. Bep, C. C, 59. 

Sect. 82. Acf of a child under seven years of age . — Nothing 
is an offence which is done by a child under seven years 
of age. 

Sect. 83. Act of a child above sevm and under iirehc years of 

0 ^ 0 .— Nothing is an offence which is done by a child 
above seven years of age and under twelve, who has not 
attained sufficient maturity of understanding to judge 
of the nature and consequences of his conduct on that 
occasion. 

Notes, 

These two soctions alter the ISnglish law, only by reducing the 
age of mature understanding from fourteen to twelvo years. By 
that law ‘‘an infant shall he primd/arie doomed to be doli incaparg 
and to be unacquainted with guilt ; yet this presumption will 
diminish with the advance of the offender's years and will depend 
upon the particular facts and circumstancoH of the case. The 
evidence of malice, however, which is to supply ago, should be 
dear and strong beyond all doubt and contradiction’^; 1 Buss,, 
&th Edit. p. 109. An infant under the age of seven years cannot 
incur the guilt of felony ; Marsh v. Loader 0. B. N. ti, 685; 11 
IF. R. {E.) 784. 

If a child, more than seven and under fourteen (under the Penal 
Code, under twelve), is indicted for a felony, it will be left to the 
jury to say whether the offence was committed by him, and, if so, 
whedier at the time of the commission of the offence the prisoner 
hid a guilty knowledge that he or she was doing wrong ; and the 
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preiomption of law is that a child of that age has not such guilty 
knowledge, unless the contrary is proved; fcr Idttledale, J,, in 
B$x V. Owen, 4 C. and P. 236. And this maturity of understand- 
ing must be aflSrmatively proved by the prosecution ; Beg» v. Fam- 
plew, 3 F. a^ul F. 620; and must, in most cases, be inferred from 
surrounding circumstances, A boy of ten years old was convicted 
before Chief Justice Willes of the murder of a girl of five 
years of ago, but the Chief Justice respited the execution, lest the 
punishment of such a child by death should bo deemed to savour 
of cruelty; but the judges held that the circumstances of the case 
showed so much cunning that the boy ou^ht to sufTer as an 
example to others; and the convict would have been hanged, but 
for the interposition of the Sccretiiry of State; R. v. York, Foaf. p. 
72, In this case the judges to whom the case was referred said:— 
** That there were so many circurasUnces stated in the report which 
were undoubtedly tokens of what Lord Halo calls ' a mischievous 
discretion,’ that he was certainly a proper subject of capital punish- 
ment, and ought to suffer; for it would bo of a very dangerous 
consequonce that children may commit such crimes witb|impunity/* 
.Where a child of nine years of age stole a necklace, valued at 
Rs, 2-8, and immediutoly afterwards sold it to the accused for 
five annas, and the child was discharged under this section, but 
the accused was convicted, it was hold, that the abt of the child, 
though under twelve years of age, shewed that he had attained 
sufficient maturity of judgment to judge of the nature and conse- 
quences of his conduct, and that there was, therefore, a theft, 
and that the accused was rightly convicted ; Itcg. v. Begnrayi 
KrUhna, 1. L. It. 6 Mad. 373. 

In England, a child who, at the time of the commissioa of the 
offenoo of rape, is under fourteen, cannot, in point of law, be 
guilty of an assault with intent to commit a rape; and if heii^ under 
that age, no evidence is admissible tg show that, in point jbf fact, 
he was physically able to commit tharoffenee; Beat v. Phtillip 9 , 8 
C. and P. 736 ; Bm v. Qroombridge, 7 C. and P. 582. ^And in 
England it has been further held that a boy under fourteen yearn 
a^ cannot be convicted of feloniously carnally knowing and 
abusing a girl under ten years of age, even though it^as proved 
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that he was arrived at the full state of puberty; JSeas v* Jonhn, 9 
C, and P. 118; Bex v. Brimiloiv, tb. 366. In the Penal Code 
there is no provision corresponding with the law as laid down in 
these two decisions, and also in 1 ffaZe, 631 ; and under the words 
of Sect. 83 a boy under the age of twelve might be convicted 
of rape, though, of course, the prosecution would have to show 
conclnsively that the accused had attained the full state of 
puberty. There is, however, a case cited in 1 J/orZay’s Dig. 190, 
s, 686, where a boy, only ten years old, was convicted by the Futwa 
of rape on a girl only three years old, and the Court of N. A. 
viewed it as an attempt only, and punished it as a misdemeanour 
with one year’s imprisonment. This decision, however, would 
be inconsistent under the law as laid down by the Penal Code ; 
but for a more detailed discussion of this point, soo the notes 
on Rape. 

Sect. 84. Act of a perAOH of nnsouwl mind . — Nothing is ftn 
offence which is done by a person who, at the time of 
doing it, by reason of unsoundness of mind, is incapable 
of knowing the nature of the act, or that he is doing 
what is either wrong or contrary to law. 

NofVit, 

The English law as to what constitnios a sufficient defence of 
insanity was laid down in Ihg. v, WNuughtcn, 10 CU and Fin, 
p. 210. The jury ouj^ht to be told in all cases that every man is 
presumed to be sane, and to possess a sufficient degree of reason 
to be I’esponsible for his crimes, until the contrary bo proved to 
their satisfaction ; and that, to establish a defence on the ground 
of insanity, it must be clearly proved that, at the time of the 
committing of the act, the party accused was labouring under such 
a defect of reason, from disease of the mind, as not to know tbe 
nature and quality of the act ; or, if bo did know it, that he did 
not know he was doing what was wrong. The mode of patting 
tbe latter part of the question to the jury on these occasions has 
generally been, whether the acensed, at the time of doing the 
act, knew the difference between right and wrong; which mode, 
though rarely if ever leading to any mistake with tbe jury, is not, 
ll p. c. 
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an we conceive, so accurate when put generally, and in the abstract, 
as when put as to the party’s knowledge of right and wrong in 
respect to the very act with which he is charged. If the question 
were to be put as to the knowledge of the accused, solely and 
exclusively with reference to the law of the land, it might tend to 
confound the jury, by inducing them to believe that an actual 
knowledge of the law of the laud was essential in order to lead 
to a conviction, whereas the law is administered upon the principle 
that every one must bo taken conclusively to know it, without 
proof that ho does know it. If the accused was conscious that the 
act was one which he ought not to do, and if tliat act was at the 
same time contrary to tho law of the land, ho is punishable ; and 
the usual course, therefore, htis boon to leave the question to the 
jury, whether the party a(*oused had a sufficient d(*gree of reason 
to know that ho was doing an a(*t that was wrong; and this course, 
wo think, is correct, accompanied with such observations and 
explanations as tho oircumstuuceH of iwdi particular caso may 
require.” 

Tho principles laid down in M*Naughfen*jf msc have been acted on 
in various utlu'r oiisos which it will be well to illustrate here. In 
V. Ojlord, r» C. iiml 108, Lord Lijndlinritf held that to justify 
tho acquittal of a prisoner indicted for murder, on tho ground of 
insanity, the* jury must be satisfied that he was incapable of judg- 
ing between rii»htond wrong : and that, at tho time of committing 
the act, he did not consider it was an offienee against the laws of 
Ood and nature. So, again, in iBe’j* v. Hufgirmoii, 1 C, and K. 129, 
Manle, J,, held that, to entitle a person to be acqnittod on the 
ground of insanity, he must, at the time of committing the offence, 
have been so insane that he did not know right from wrong. In 
V. TmtnU*yt 8 F. ami F. 889, Martin^ B.,8aid that the ques* 
tion for the jury was, ** Did the prisoner do the act under a delu* 
sion, believing it to be other than it%as? If he knew what he 
was doing, and that it was likely to cause death, and was contrary 
to the law of God and man, and that the law directed that 
persons who did such acts siiould be punished, he was guilty of 
murder.'^ In B$g, v. Oxford ^9 C, and P, Mb, three judgea, 
Iioxd Deamati, C. J., Aldmon^ B,, and Patioxon, J., held ikat| if 
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in answer to an indictment for treason, for attempting the life of 
the sovereign by shooting at Her Majesty, the defence is insanity, 
the question for the jury will be, whether the prisoner was 
labouring under that species of insanity which satisfies them that 
he was quite unaware of the nature, character, and consequences 
of the act he was committing, or^ in other words, whether ho was 
really unconscious at tlie timo he was committing tlie act that 
it was a crime. In lleg, v. Burton, 8 F. and F. 772, Wighiman^ 
J., explained to the jury that the delusions which indicate a defect 
of sanity such as will relieve a person from criminal responsibility, 
are delusions of the senses, or such as relate to facts or objects — 
not mere wrong notions or impressions of a moral nature ; and 
the aberration must be mental, not moral, to affect the intellect 
of the individual. It is not enough that they shew a diseased 
or depraved state of mind, or an aberration of tho moral feelings, 
the sense of right and wrong being still not destroyed although 
it may be perverted; and the theory of moral insanity or insanity 
of the moral fedings, while the sense of right and wrong 
remains, is not to be reconciletl with the legal doctrine on the 
subject. A mere uncontrollable impulse of the mind, e.o-oxisting 
with the full possession of the faculties, will not warrant an 
acquittal on the ground of insanity, if at tho timo tho prisoner 
committed the act, he know that what ho was doing was wrong; 
liraminll, J)., in Jtfy. v. JLnfin s^ 1 F. and tit)6 , and ParLr, 
B., in lieg. v. »‘j Cox (\ 0. 275, 

If a person labours under an insane delusion as to an existing 
state of facts, ** we think he must bo considered in the same state 
as to responsibility as if the fact# with respect to which the delu- 
sion exists were real. For example, if, under the influence of his 
delusion, he supposes another man to be in tho act of attempting 
to take away his life, and he kills that man as ho supposes in solf^ 
defence, he would be exempt from punishment. If his delusian 
was that the deceased had inflicted a serious injury to his charac- 
ter and fortune^ and killed him in revenge for such supposed 
injury, he would be liable to punishment*'; v. M*Naughten, 
sup. On a trial for murder, the defence of insanity by the 
evidence dewing a great amoant of senseless extrsvagancr and 
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absurd eccentricity of oondacti coupled with habits of excessive 
intemperance^ causing fits of Mirium frcmcmt the prisoner, how- 
ever, not having been labouring under the effects of such a fit at the 
time of the act, and the circumstances shewing sense and delibera- 
tion, and a perfect understanding of the nature of the act, it was 
held, by Erie, C. J., that the evidence was not sufficient to sup- 
port the defence, as it rather tended to shew wilful excesses and 
extreme folly, than mental incapacity ; v. LeAgh, 4 F, a'rd F. 
915. Where a person is iu a state of mind in which she is liable 
to tits of madness, it is for the jury to consider whether the act 
done was done during such a fit, even although there is nothing 
before or after the act to indicate it, and though there is some ovi- 
donce of design and malice ; Reg, v. Hirhmh^ 1 h\ ami F* 87, A 
married woman having killed her husband immediately after au 
apparent recovery from a disease (the result of child-birth) which 
caused a great loss of blood, and exhausted the vessels of the 
braiu, and thus weakened its power and tended to produce 
insane delusions of the semses which while suti'eriug under such 
disease, she had complained of, and which by her own account 
had been rtmewed at the time of the act of homicide (although 
they were not such as would lead to it ) ; it was held by Erle^ 
0. J., that this was evidonco from which a jury might properly 
«find that she was not in such a statu of mind at the time of 
the act as to know its nature or bo accountable for it; lieg* v. 
Law, 2 F, and F* 836. So, too, where a married wcmaoi 
fondly attached to her children, and apparently most happy in 
her family, bad poisoned two of them with some evidence of 
deliboratioa and design ; but it appeared that there was insanity 
in her family; and from her demeanour before and after the 
act, which, although not wholly irrational, was yet strangely er- 
ratic and excited— and from recent antecedents, and the presence 
of oertai]i exciting causes of ixmxxity, and her own account 
of her sensations— the medical men were of opinion that she was 
labouring under actual cerebral disease, and that she was in a 
paroxysm of insanity at the time of the act ; this was left by 
to the jury ss evidence on which they might 
rightly find her not gnilty on the grunnd of insanity ; Ay. v. 
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Vyse, 3 JP. and F. 247. Where a man, who is suffering from 
fever which causes him while suffering from its paroxysms to bo 
bewildered and unconscious^ commits murder, but not while 
delirious, and there is no evidence to shew that he was not 
conscious of the nature of his act, he cannot be acquitted under 
this section ; Emp. v. Lahman, /. L. JR. 10 Bom. 512. In order 
that a ganjar-smoker, who has committed homicide, may take 
advantage of this section, it is necessary to shew that, by reason 
of his practice, he had contracted an habitnal and fixed frenzy, 
a disease of the brain which caused unsoundness of mind as 
described in the section; Emp. v. Sakharam L £. R. 14 Bom. 
664. On an indictment for maliciously setting tire to a building, 
it is not necessary to prove actual ill-will in the prisoner towards 
the owner ; and in order to justify a jury in acquitting u person 
On the ground of insanity they must believe that ho did not know 
right from wrong ; but if they find that the priHonor, when he 
did the act, was in such a state of mind that he was not conscious 
that the effect of it would be to injure any other person, this will 
amount to a general verdict of not guilty ; per Cromplm, J., in 
Seg. V. Davun^ 1 h\ and F. 09. 

When the defence of insanity is sot up, iu order to warrant 
the jury in acquitting the prisoner, it must be proved affirmatively 
that he is insane ; if that fact be left in doubt, and tlie commission 
of the crime charged in the indictment is proved, it is their duty 
to convict; per B., in Rig. v. Siokrn, 3 C. and K. 185. So, 

too, in R^g. v. hiytoUf 4 Cox C. C, 149, the same learned judge 
ruled that, where a prisoner sets up insanity as a ground of 
defence, one cardinal rule is, that the burden of proving his 
innocence on that ground rests on the party accused. The ques- 
tion in such a case for the jury is, not whether the prisoner was 
of sonnd mind, but whether he has made out to their satisfaction 
that he was not of sound mind. The jury may come to a con- 
clusion on this point from the conduct and acts of the accused 
shortly before and down to the commission of the alleged crime. 
Although insanity on one point, for instance, a delusion as to pro* 
perty, will not exemps a party from responsibility, the fact is not 
iminaterial in coostdering bis responsibility at another time and 
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on another aubject. Tlie want^ too^ of motive for the oom^ 
mission of the crime and its being committed under circumstance^ 
which render detection inevitable, are important points for the 
consideration of the jury when coupled with the evidence of 
insanity on any particular point. 

A party having been indicted for a misdemeanor, in uttering 
seditioos words, and upon his arraignment refusing to plead, and 
shewing symptoms of insanity, and an inquest being forthivith 
taken to try whether he was insane or not, it was held, iirst> 
that the jury might form their own judgment of the present state 
of the prisoner’s mind from his demeanour while the inquest 
was being taken, and might thereupon find him to be insane, 
without any evidence being given as to his present state ; and, 
secondly, that, u pon his shewing strong symptoms of insanity in 
court during the taking of the inquest, it became unnecessary to 
ask him whether he would cross-examine the witnesses, or 
would offer any remarks on the evidence ; v« 7 A. 

and E, 5S6« 

A prisoner was indicted for shooting at bis wife with intent to 
murder her, and was defended by counsel, wbo set up for him the 
defeuoe of insanity. The prisonery however, objected to sueb a 
defence, assorting that he wtis not insane ; and he was allowed by 
the judge to suggest questions to be ()iit by his lorilship to tin* 
witnesses for the prosecution, to negative the supposition that he 
was insane; and the judge also, at the request of the prisoner, 
allowed additional witnesses to be ealied on his behalf for iht* 
same purpose. They, however, failed in shewing that the defence 
was an incorrect one, but, on the contrary, tboir evidence tended 
to eatabliab it more clearly ; and the prisoner was acquitted on the 
ground of insanity ; Reg, v, Pearce^ 0 C. and P, 667. 

Where a jury is etupannelled to try whether a prisoner is insane 
or not at the time when he is broagbt%|f to plead to an indictment, 
the counsel for the prosecution is to begin and call his witnesses to 
prove the sanity of the prisoner; Beg* v. Daeie^ 6 Cow C, C. 326, 
3 C* ami KL 828. But where a jury is empannelled at the instaoce 
ot ibe counsel for the prisoner, the proof of his insanity is inenm* 
bent on hie coausol ; Reg, v. Turto^i, 6 Com (\ C, 385. 



SKT8. 85, 86.J 


IMTOXtCATlOH. 


87 


A of cases may occasionally arise which will cause sumo 
difficulty, that is, where a prisoner is both deaf and dumb. Where 
a person is deaf only, or dumb only, there is generally some means 
of causing intelligent communications to pass from the court to 
him, and from him to the court; but such is not always the case 
with a person who is both deaf and dumb. Two cases have occur- 
red of this kind in modern practice in England ; Reg. v. Dyson 
7 C. ami P. 305, and Reg. v. Pritchard, ib. 803. In the latter case 
AUlrrson, B.,laid down the law to the jury in the following terms: 

There are three points to bo inquired into : first, whether the 
prisoner is mute of malice or not; secondly, whether he can plead 
to the indictment or not; thirdly, whether he is of sufficient intel- 
lect to comprehend the courso of proceedings in the trial so as to 
make a proper defence, to know that ho might (ffiallengc any one 
of you to whom he may object, and to comprehend the details of 
the evidence which, in a case of this nature, must constitute a 
minute investigation. Upon this issue if you think there is no 
certain mode of communicating the details of the trial to the 
prisoner, so that ho can clearly understand them, and bo able 
properly to make his defence to the charge, you ought to find that 
he is not of sane mind. It is not enough that he may have 
a general capacity of communicating on ordinary mutters.” 
In both the foregoing cases the jury found that the prisoner was 
not of sound mind, and the judge ordorod the prisoner to be 
detained under 39 and 40 Gk*o. III. c. 94, s. 2. Treating such 
as cases of insanity, provision is made for them by the 
Criminal Procedure Code. 

Beet* 88. Act of a person incapable of judgment hy reason of 
intwrirottoH.— Nothing is aa offence which w done by a 
peraon who, at the time of doing it, is, by reason of 
incapable of knowing the nature of the 
act, or that he is doing what is either wrong or contrary 
to law; provided tiiat the thing which intoxicated him 
was administered to him without his knowledge or 
against his wilL 

Beet 86 . c^enee requiring a particular intent eammUted hy 

one who is iniomeated.—la casss When SB act done is not 
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an offnioe imleis done with a particular knowledge or 
intent, a person who does the act in a state of intoxica- 
tion shall be liable to be dealt with as if he had not been 
intoxicated, unless the thing which intoxicated him was 
administered to him without his knowledge or against 
hiswiU. 


Noten, 

By tbo English law drunkenoeAR is not any excuse for crime ; 
Fear non* Cano^ 2 C. C. 144. Still, by the practice ol' 

the courts iu England, it is constantly held that a person who is 
intoxicated may be incapable of having any intention^ and thus 
the nature of un ofEeuce may bo considerably reduced, though 
intoxication does not render him entirely dispunishable for the 
act he may have committed while under the influence of liquor. 
Thus in a case of stabbing, where the prisoner used a deadly 
weapon, the fact that ho was drunk docs not at all alter the 
nature of tho case ; but if ho had intcraporately used an instru- 
ment not iu its nature a deadly weapou, at a time when ho was 
drunk, tho fact of his being drunk might induce the jury to les^ 
strongly infer a malicious intent in him at the time ; /jer Altlrr^ 
sun, B., iu Rem v. A/m&m, 7 C. aiui V, 297. Again, Parke, B., 
says that if a man is drunk, this is no excuse for any crime he 
may commit ; but whei*e provocation by a blow has been given 
to a person who kills another with a weapon w^hich he happens 
to have in his baud, the drunkenness of the prisoner may bo 
considered on the question whether he was excited by passion or 
acted from malice ; as, also, it may be on the question whether ex*- 
pressioDS used by tho prisoner manifested a deliberate purpose, 
or were tho idle expressions of a drunken man ; Rejc v. Thomas, 
7 0. and P. 817. In a third case, Crmrder, J., laid it down that 
though drnnkennesa is no excuse crime, it may be taken into 
aeoonut by the juiy when oonaideriog the motive or intent of a 
person acting under its influence ; Beg. v. Oatnlsn, 1 JF*. and F. 
90. Where, on a trial of an indictment for an attempt to commit 
amioiide, it appeared that the prisoner was, at the time of the com- 
mission of alleged offence, so drunk that she did not know 
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what 8he was doing, it was hold that this negatived the intent to 
commit suicide ; lleth v. Moore, 3 C. mul K, 319; 16 Jnr. 750. 

This being the English law, how far do those sections alter it f 
The 85th is really an enunciation of the general principle, that 
drunkenness is no excuse for crime; withtho further enunciation, 
that if a person is forcibly, against his will, put in a position in 
which lu‘ has no control over his actions, he is not rospousiblo 
for them. The 86tli section then provides that a drunken man 
committing an offence shall bo assumed to have the same know- 
U^dge and iuteiitiou as he would have had if sober ; it makes a 
man who gets intoxicated his own insurer against the possible 
results of his drunkenness. If the law infers a certain knowledge 
or intention in a man who does certain acts when he is sober, the 
"aine knowledge and intention will be attributed to a drunken 
man who does those licts. Thus a man who stabs another with 
a daggtT, or shoots him with a pistol, is presumed in law to intend 
to kill him, whether the accuM*d bo drunk or sober ; and under 
tliib section, although drunkeiitiess does not excuse, it does not 
aggravate an oflbnco ; Ileg, v. ZuljulMr A7taa,8 /?. L, IL 21, 
and 16 IT. K, Cr, 36. lu a case, however, of murder committed 
in a drunken s(|uabble, voluntary drunkenness, though if does 
not palliate the offence, may be taken into uccount as throwing 
>oine light on theijuostiou of intention; lietj, v. Rom Sahoij 
ir. /£. 1864 C/. 24. .\ud where an act may be innocent or may 
he guilty, as, for iustaiice, tin* passing of u forged note, the law 
d*>e8 not attribute any greater knowledge or inteution to a 
drunken than to a sober man; and the prosecution must prove the 
intent by surrounding c iron iiistau cos, as in ordinary coses, and the 
court or jury may take the fact of the accused having been drunk 
at the time he committed the act iuto account in forming a oon- 
clusion upon his innocence or guilt. The same remark would apply 
to acts, the heinousiK'ss of which would differ according to the 
intention with which they were done. So in a case similar to 
that of Beg, v, Moore, mpra, it might be a question whether the 
act alleged was an attempt at suicide, or whether it was not even 
an act of the prisoner, but an accident or misadventure sriaing 
from her having been utterly incapable of taking care of herself# 
Wp.c. 
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Soot. 87. ^ct not intended to cause Death, done hy coneent- 

—Vothing ▼hich is not intended to cause death or 
frievous hurt, and which is not known by the doer to 
be likely to cause death or grievous hurt, is an offrace 
by reason of any harm which it may cause, or be intend- 
ed by the doer to cause, to any person above eighteen 
years of age who has given consent whether expressed 
or implied, to suffer that harm : or by reason of any 
harm which it may be known by the doer to be likely to 
oause to any such person who has consented to take the 
risk of that harm. 

lllusiraivtH. 

A and Z agree to fence with each other for amuse- 
ment. This agreement implies the consent of 
each to suffer any harm which, in the course 
of such fencing, may be caused without foul 
play; and if A, while playing fairly, hurts 
Z, A commits no offence. 

Nofeiie 

Grievous hurt is by Sect. 320 liinitod to the following kinds: — 
Emasculation ; perinanont privation of tbo sight of either eye, of 
the hearing of either ear; privation of any member or joint ; 
deatruciion or permanent impairing of the powers of any member 
or joint ; permanent disfiguration of the head or iace ; fracture or 
dislocation of a bone or tooth ; any hurt which endangers life, or 
which causes the sufferer to be, during the space of twenty days, 
in severe bodily pain, or unable to follow his ordinary pursuits*, 
and by the joint operation of Sects. 321 and 322, a person is said 
voluntarily to cause grievous hurt who does any act with the 
intention of thereby causing grievous hurt to any person, or 
%mkk the hmmledg4 ihai he itt lilidy fc enme grievous hurt to 

any person, and does thereby cause grievous hurt to any person, 
.^erefore, it will appear that this section is practically in accord 
with the English law as respects games and pastimes. In both 
easea the probability of grievous hurt being caused seems to have 
hsfii the praotioal limit. 
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A tilt or tournament, although the martial diversion of our 
ancestors was nevertheless an unlawful act; see B$g. v. Ooney, 
8 Q. B. D. 549 ; and so are prize-fighting and sword^playing, the 
snccoeding amusements of their posterity from time to time ; 
Reg, V. Brown, Car. and M. 314. And the unlawfulness extends 
to all persons assembled for the purpose of aiding and abetting 
those sports ; Reg. v. Parkine, 4 C. and P. 537 ; Rty. v. Hargrave, 
5(7. and P. 170; Reg. v. Murphy, 6 C. and P. 103. Therefore, if 
a knight in the former case, or a gladiator or boxer in the latteri 
bo killed, such killing is manslaughter; 4 Bl. Com. Ist Edit, 
183. It is scarcely possible to suppose that a prize-fight would 
bo allowed by the provisions of this section, on tho ground of 
want of probability that tho fight would cause either death or 
grievous hurt ; for does not experience teach the probability of 
permanent disfiguration of the head or face, of a fracture or 
dislocation of a bone or tooth, of severe bodily pain or inability 
to follow one’s ordinary occupation for tho space of twenty days ? 
If so, then prize-fighting does not come within the exception 
allowed by this section, and is not justifiable, independently of 
any prohibition which might arise from other forms of Sect. 91, 
in consequence of a prizo-fight involving a broach of the peace* 
Fencing with naked swords is forbidden, but with foils is allow- 
able so long as the buttons are at tho end of the foils ; boxing with 
gloves is also allowable, and many other pastimes, of which in the 
ordinary course of aflFairs it is not likely that death or grievous 
hurt will he the result. Therefore, in England it is a good defence 
to prove that a battery was merely an amicable contest as, that 
one wrestled with another for a wager; Com. Dig. Pleader, 3 
M. 18 . Sof also, that it happened by accident whilst the defend* 
ant was engaged in so me sport or game, which was neither 
unlawful nor dangerous, is a good defence. In the case of Reg. v« 
Comg, 8 Q. B. D. 539, Qnve, J., says;— “A blow sruok in anger, 
or which is likely, or intended, to cause corporal hurt, is an assault, 
but a blow struck in sport, and not likely, nor intended, to cause 
bodily harm, is not an assault, and an assaoU being a breach 
of the peace and unlawful, the consent of the person struck is 
immaterial. If this view is correct a blow struck in a prize^g^t 
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is clearly an asBault} but playing with single sticks or wrestling 
do not involve an assault ; nor does boxing with gloves in the 
ordinary way, and not with the ferocity and severe punishment 
to the boxers deposed to in Beg, v. Ortouy 39 L. T. 293."' 

The consent given, it should be observed, must be of a person 
above eighteen years of age, and, therefore, by the terms of the 
section, there is no permission for any game in which there is 
any degree of danger between persons under that age. Therefore, 
two boys of sixteen fencing with foils or single sticks, or boxing 
with gloves, would not by it be proto(‘ted. Further, the consent 
given being to take a certain kind of ri^k, the amount of risk 
must not be increased, nor the kind tliere()f changed; and this 
involves the necessity that both parties should strictly obser\o 
all the rules of the game or pastime in which they are engai^ed, 
though, ot course, it is (|Uit(» eoinpetent to either jmrty iu the 
course of the game to take upon hiirivdi a grcatei amount of 
risk than he agnunl to at first. And to this effect it is ruled 
in of' the Croir)t,* voL i.;». 2f>9: “ In eases of friendly 

contests wdth weapons, which, though not ot a deadly nature, 
may yet breed danger, there should bo due warning given that 
each party may start upon equal terms; for if two wer** engaged 
to play at cudgels and the one made a blow at the other, likely to 
hurt, before ho was upon liis guard, and without warning, and 
death ensued, the want of due and friendly warning would eaiis(» 
such net to amount to manslaughter, but not murder, bec'ause tlu' 
intent was not malicious.” The other questions eonneeted with 
consent will be discussed undt'r Sect. 90, 

Sect. 88. Act not iniemled to caz/^e dtufh, done l^y ronsenf in 
yaad/aiihjor the hmeAt ((f a Kothixig which is OOt 

intended to cause death is an offimee by reason of any 
harm which it may cause, or Jje intended by the doer 
to cause, or be known by the doer to be likely to cause, 
to any person for whose benefit it is done in good fait^ 
and who has given a consent, whether expressed or 
implied to suffer that harm, to take the risk of that 
hann. 
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Illusiratioh. 

A, a surgeon, knowing that a partioular operation is 
likely to cause the death of Z, who suffers under 
a painful complaint, but not intending to cause 
Z’s death, and intending in good faith Z’s bene* 
fit, performs that operation on Z with Z’s con- 
sent. A has committed no offence. 

Sect. 89. AH done in ijood /nitli for the benrff o/n Child, iJy., 
by or by eonseni of Guardian, — Nothing whioh is donC in 
good faith for the benefit of a person under tw'elve years 
of age, or of unsound mind, by or by consent, either 
expressed or implied, of tiie guardian, or other person 
having lawful charge of that person, is an offence by 
reason of any harm whioh it may cause, or be intended 
by the doer to cause, or be known by the doer to be 
likely to cause, to that person: Provided— 

First, That this exception shall not extend to the 
intentional causing of death, or to the attempting to 
cause death ; - 

Srcundly, That this exception shall not extend to the 
doing of anything which the person doing it knows to 
be likely to cause death, for any purpose other than the 
preventing of death or grievous hurt, or the curing of 
any grievous disease or infirmity; 

y /<(/ (/{//, That this exception shall not extend to the 
voluntary causing of grievous hurt, or to the attempting 
to cause grievous hurt unless it be for the purpose of 
preventing death or grievous hurt, or the curing of any 
grievous disease or infirmity ; 

Fourthly, Thai Hub exception shall not extend to the 
abetment of any offence, to the committing of which 
offence it would not extend. 

IlluaircUion, 

A, in good faith, for his child’s benefit, without his 
child’s consent, has his child cut for the stone 
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by a Burgeoiii knowing it to be likely that the 
operation will cause the child’s death* but not 
intending to cause the child’s death. A is 
within the exception, inasmuch as the object 
was the cure of the child. 

Notes. 

Sect. 92 ought to follow these two sections in the Code, because 
it applies to the same acts as enumerated here, when those acts are 
done without the patient's consent, when the circumstances are 
such that it is impossible for him to signify his consent, or if he 
is incapable of giving consent and has no guardian or other person 
in lawful charge of him, from whom it is possible to obtain consent 
in time for the thing to be done with benefit. ITio remarks and 
illustrations to those two sections will, therefore, equally apply to 
Sect. and will not bo repeated there. 

First, it will bo necessary to import the explanation attached 
to Sect. 92, which is, that ‘'mere pecuniary benefit is not benefit 
within the meaning of Sects. 88, 81b and 92'’; the l)enefit to 
accrue must be Sfirno physical benefit, the alleviation of some dis- 
ease or diseasod or disorganisod condition of some part or moinbor 
of the body. Then'fon', if a man desiring to enter a society of 
eunuchs induces another to castmtehim, the operator is liable for 
the consequences of the emasculation ; and it has been held in the 
ease of v. Baboolun Ui/raih 5 W. It. Crim. 7, that where a 
man of full ago (over eighteen years) voluntarily submits himself, 
for the cure of no diseased state, to emasculation, performed nei- 
ther by a skilful hand nor in the least dangerous way, and dies 
from the injury* the persons concerned in the act are guilty of 
cnlpablo homicide, although not only did they not know that 
omascnlatiou was unlawful, but believed a man might cause 
himself to be emasculated if he plgpsed^ Mr. Mayne relates “ a 
strange case, in which a man who hi^ a life estate in himself 
entailed upon his children, with reversion to himself in fee, want- 
ed to raise a loan upon the secority of his estate. He had no 
children ; but as it was possible he might have issue, the securify 
waa rcyaoled. He hit upon the itomge idea of having himself ces- 
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trated in order to make possibility of issue extinct I*’ It need bard* 
ly be said that his legal advisers did not sanction this extraordi* 
dinary device. In some parts of India, bowever, where eunuchs 
yet abound, tbe practioe of emasculation of children, and even of 
adults, still exists for tbe purpose of obtaining the benefit (?) of 
admission to the caste, and out of such a dosiro arose the case just 
before quoted. But this kind of cases ought to diminish now that 
the class of persons by whom they are committed has been 
placed under special supervision. 

The cases to which these exceptions really apply arc those 
which are met with in medical practice, whore dangerous opera* 
tions are performed in the hope of benefitting the patient, or 
where life ih jeopardised for the sake of saving life, and where 
pain is caused in the hope of relieving pain* Others may arise, 
but they are of such unfrequont occurrence that it is scarcely 
possible to discuss them profitably at any length ; and in fact, 
after applying the principles which have been laid down under 
the English law as to the liability of medical practitioners, nearly 
all that can be said is that you must make tbe bast of a bad job, and 
act for the best under the particular circumstances of each case. 

ITie all-important part of these sections is the provision that 
whatever is done should be done in good faith/^ that is, with 
** due cure and atteutiou,’’ and due enre and attention cannot bo 
exorcised without competent knowledge and skill ; therefore, the 
principles on which these sections will be interpreted may bo learnt 
from a study of tho decisions on the liability of medical prac- 
titioners for want of skill in the exercise of their profession. First, 
m civil actions, it has been ruled that every person who enters into 
a learned profession undertakes to bring to the exercise of it a 
fuasonablo degree of care and skill. He does not, if he is an 
attorney, undertake, at all events, to gain the canse ; nor doe^ a 
surgeon undertake that he will perform a cure ; nor does the latter 
undertake to nee the highest possible degree of skillf as there may 
be persona of higher education and greater advantages than him- 
self; but he undertakes to bring a fair, reasonable, and competent 
degrtH9 of skill ; and in an action against him by a patient^ the 
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quoBtion for the jury is, whether the injury complained of must 
be referred to the want of a proper degree of skill and care in the 
defendant or not ; per Tiitdal, C. J., in Lamphier v. Phipos, 8 C. 
and P, p, 470. So Erle^ C. J., in Mich v. Pierponty 3 F. and F. 85, 
has ruled that to render a medical man liable for negligence, or 
want of duo care or skill, it is not enough that there has been 
H less degree of skill than some other medical man might have 
shown, or a less dc'gn^e of care than even ho himself might have 
bestowed — ^nor is it enough that ho himself acknowledged some 
degree of want of care ; there must have' been a want of com- 
petent an<l ordinary care and skill, and to such a degree as to 
have led to n bad result. And in discjissing the question of want 
of skill no distinction of any kind will bo made between a duly 
qualified practitioner and oiu' who practises without u legal qua- 
lification ; the cascj# of v. Loirvy 4 F. and F. 519; 

and JoHv$ v. Fny, 4 l\ and F. Secondly, in criminal charges 
it Las been held that any person, whether a licensed medical prac- 
titioner or not, who d(*als with the life or health of any of Her 
Majesty Hubjocts, is bound to have competent skill, and is bound 
to treat his or her patients with care, attention, and assiduity; 
and if a patient tlies for want of either, tln» person is guilty of 
manshiughttT; v. 6 (7. and /^ 333; see also Her v. 

Sim/mai, 1 hirin^ C’. <\ 172; and Uex v. Ftrgnson, 1 Letvin, V, C. 
181 ; Snkaroo v. Fmp. /. h, IL 14 Calc, 5lU), Rut if a perstm Imtui 
Jidc and honestly exorcisin^^ his best skill to cure a patient, performs 
an oiwralion vvhich (muscs the patient’s death, he is not guilty 
of mauslaughtor ; and it makes no difference whether such ptTson 
is a regular surgeon or not, or whether he Inis had a regular medical 
education or not; Jtex v. I uu Butchell, 3 t\ ami P, 029; set'also the 
ease of Rex v. St, John 7>ue/, 4 C. and P, 398, and ib, 423. If a 
medical man, thoughlawfullyqiialifiedns such, causes the death of a 
person by the grossly uusk ilful or tJie grossly incautious use of a dan* 
gorous instrumeut, he is guilty of manslaughter; Reg, v. Spilling, 
2 Jf. and Rob, 107. So, too, where a person, grossly ignorant 
of medicine, administers a dangerous romedy to one labouring 
under a disoHse, proper medical aMStanee being at the time 
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procurable, and that dangerous i^emedy causes death, the person so 
administering it is guilty of manslaughter ; Hex v. IFelth, 1 and 
Hob* 405 ; and 2 Lemn, C. C. 190; and the same doctrine has been 
laid down by WiUes, J,, in the case of [teff, v. Marknss,^ b\nndF. 
056, where it was held that if an unskilled praetitiouor ventures 
to prescribe dangerous medicines, of the nso of which ho is iguo- 
raaf, that is culpable rashness, for which ho will bo hold liable. In 
thrro cases the law has been laid down a little less strictly than in 
those just referred to, though the gimoral prineiplo acted on has 
been the same. In the case of v. Crook^ 1 F* 521, and 

in that of /icy* v. Crick, ib, 5 1 9, it was held that the administration 
by an ignorant person of a dangerous medicine, in the one case 
eorrosivo sublimate, aiul in the other lobelia, was ovidonce on 
which the jury were to decide whetlun* the prisoner had acted so 
rashly and carelessly as to cause deatli. Jn the former ease, the 
prisumn*, a blacksmith, applied the' corrosive* sublimate to a cancor, 
and thereby caused the death of the })ati(mt, and the accused was 
convicted of manslaughter; in the latter, a herb-doctor adininis- 
tered lobelia to a ehild, and the child got belter ; l)ut the mother, 
observing this, continued the iiuabcine without eonsulung the 
herb-doctor again, and tlie ehild <lied ; but the uecusod was 
acepnued. "J'lu* third east* is that of /u .r v. WlUlfOmtoit/o awl 
I*. 0d5, when* Lord Cfirnhorouy/i, C. J., held that a p(‘rHon in 
the habit 4)f acting as nian-iiiidwih*, who tore away part of the 
prolapsed uterus ot one of his patients, suj>posing it to be a part 
of the placenta, by r(*asoii cd which the palicmt died, cannot bo 
convicted of manslaughler, unless the jury consider from the 
facts in evidence that he is guilty of criminal iniseonducb arising 
cither from the gros.-est iguoraiico or from the most criminal 
inattention. In all these last three cases it will bo observed 
that the acts causing the death were left to the jury as a piece 
of evidence from which they could infer ignorance or inattcutiou 
or misconduct, but not as in themselves constituting legal 

Sect* 90. Coment known (obe gicfn utulfr Fair, ^y.-— A OOIl» 
■nt is not sndi a consent as U intended by any section 

13 1*. C. 
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of the Code if the oonsent is given by a person under fear 
of ii\jaiy, or under a misconception of fact, and if the 
person doing the act knows, or has reason to believoi 
that the oonsent was given in oonse^nenoe of such fear 
or misconception. Or, 

Coitnenf of a Child or Person of Unsuuivl Mind . — Ifthecouseut 

is given by a person who, from tmsonndness of mind or 
intosioation, is unable to understand the nature and 
consequence of that to which he gives his consent; 
or, unless the contrary appears from the context, if the 
consent is given by a person who is under twelve years 
of age. 

Noteff, 

Under the former half of this spction* the question arises as to 
whttt kind of injury it is the fear of which renders nugatory a 
consent given, (’learly, it must be a fear of an injury other than 
that which it is supposed will be the result if a projiosed course of 
tnuitinoiit is ailopted, an injury other than that which maybe tlio 
natural result of the stale the juitieut is in. It must, in fact, bo 
the eonsequenee of a threat of injury to be iJunr^ external to and 
uneonuooti'd with the injury which may bo So, too, 

although it is not so stated, it is surmised that there must bo fear 
of injury to the person, and nut to property; for the consent to 
be given is apparently part of a contmet, and, under the Knglish 
law, an agree mout made under duress of goods, or threat of 
damage, legal or actual, to goods, is not void, Shenie v. Beale, 
11 and K, 9S8 ; IVuhrfieUl \\ Netvbou, 6 Q. /?. 276; Kcarm \\ 
Durrdt, 6 C. 11 596, and 18 L J. iV. S. C. P. 28. 

The interpretation of the words misconception of fact” must 
be carefully undertaken ; for it is evident from the sections 
which this controls that they cannot moan that the ])erson con- 
senting simply believes the facts to be different from what they 
really are, but that, by a tcil/td mUreprfeenlaiiou, bo is made to 
believe the facta to be different from what the person represent- 
ing them believes them to be, otherwise a medical man, honestly 



8XCTS« 90^ 91.] \C1? WHICH ARE OFFENCES IN THEHSBLVES. 99 


representing tacts according to his skill and belief, might find 
himself charged as a criminal by reason of a mistake of judgment ; 
and the facts misrepre>eutcd must be in counoctiou with the 
state of the patient and the action to bo taken. Where a man 
consented to an operation which was dangerous, and the danger 
of which was unknown to him, but which ho was led to believe 
would cure him, he cannot be said to have consented, so as to 
bring tho case under Sect. 86; SuLaroo v. 7. h. It, 14 

Calc, 56G. Further, the person about to act, in order to come 
within tho terms of this section, must bo aware at tho time of 
acting that the consent was given under circiirustauccs which 
nullify it. 

For a case of consent given under tho belief that snake charm- 
ers could heal those bitten by snakes, see iirv/. v. Vunai Faita^ 
ma, 3 Ben. h. 11 A, Cr. J. 25 and 12 IF. It. Ur. 7. 

Tho latter half of tlic section makes tho Indian law difloront 
from the English, In England it is noeoasary in a case of rape 
there should be some evidence that the act was witljout the con- 
sent of tlio woman, even where nlie in an l<Hut ; Uetj. v. Fletcher, 
Ij. It, 1 C, C, 39, and tho coiihont of a woman prodnc(*d by inero 
animal instinct is suilicicai to prevent a conviction for rape ; Hetj, 
V. Fief e her, Bell, C, 0, 03. 

Sect. 91. Actu which arc OffcnceH indejii'mlentl!/ of ham 

rauml.—The exceptions in Sects. 87, 88, and 89 do not 
extend to acts wUch are offences independently of any 
burm which they may cause, or be intended to cause or 
he known to be likely to cause, to the person giving the 
consent, or on whose behalf the consent is given. 

Illustration, 

Causing miscarriage (unless caused in good faith for 
the pnrpoee of saving the life of the woman) is 
sa ofliBnoe independratly of any harm which it 
nsy cause or he intended to cause to the woman. 
Therefore, it is not an offence “by reason of snob 
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ham;” and the consent of the woman or of her 
guar^an to the cansing of such miscarriage does 
not justify the act. 

Sect. 92. Ad (lone in Ouod Faith for the benefit (f a Pernon 
without Nothing is an offence by reason of any 

ham which it may cause to a person for whose benefit 
it is done in good faith, even without that person's 
consent, if the circumstances are such that it is impossi* 
ble for that person to signify consent, or if that person 
is incapable of giving consent, and has no guardian or 
other person in lawful charge of him from whom it is 
possible to obtain consent in time for the thing to be done 
with benefit. Provided— 

Find, That this exception shall not extend to the inten* 
tional causing of death, or the attempting to cause death ; 

Scamtil!/, That this exception shall not extend to the 
doing of anything which the person doing it knows to be 
likely to cause death, for any purpose other than the pre* 
venting of death or grievous hurt, or the curing of any 
grievous disease or infimity ; 

Tlnidlu, That this exception shall not extend to the 
voluntary causing of hurt, or to the attempting to cause 
hurt, for any purpose other than the preventing of death 
or hurt ; 

Foiirihly, That this exception shall not extend to the 
abetment of any offence, to the committing of which 
offence it would not mttend. 

Illndrnlions, 

{(i) Z is thrown from his horse, and is insensible. A, 
a surgeon, finds thfft Z requires to be trepan* 
ned. A, not intending Z's death, but in good 
faith for Z's benefit, performs the trepan before 
Z recovers his power of judging for himself. 
A has committed no offence. 
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(b) Z is carried off by a tig^er. A fires at the tiger, 
knowing it to be likely that the shot may kill 
Z, bnt not intendix^ to kill Z, and in good 
faith intendii^ Z’s benefit. A’s ball gives Z a 
mortal wound. A has committed no offence. 

(r) A, a surgeon, sees a child suffer an accident 
which is likely to prove fatal unless an opera- 
tion be immediately performed. There is not 
time to apply to the child’s guardian. A 
performs the operation in spite of the entreaties 
of the child, intending, in good faith, the child’s 
benefit. A has committed no offence. 

{<]) A is in a house which is on fire, with Z, a child. 
People below hold out a blanket. A drops the 
child from the house-top, knowing it to be 
likely that the fall may kill the child, but not 
intending to kill the child, and intending, in 
good faith, the child’s benefit. Here, even if 
the child is killed by the fall, A has committed 
no offence. 

Ihipliinatinii.—IILeTe pecuniary benefit is not benefit 
within the meaning of Sects. 88, 89, and 92. 

Sect. 93. Gimmuntratiiin made in. Good Faith , — No com- 
munication made in good faith is an offence by reason of 
any harm to the person to whom it is made, if it is made 
for the benefit of that person. 

Ilhidration, 

A, a surgeon, in good faith, communicates to a 
patient his opinion that he cannot live. The 
patient dies in consequence of the shock.* A 
has committed no offence, though he knew it 
to be likely that the communication might 
cause the patient’s death. 

Sect 94. Art to which a Verson is compelled by ThreaUo^^ 

Ezoept murder, and offonces against the State punishable 
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with death, nothing is an offence which is done by a 
person who is compelled to do it by threats, which, at 
the time of doing it, reasonably cause the apprehension 
that instant death to that person will otherwise be the 
consequence ; provided the person doing the act did not 
of his own accord, or from a reasonable apprehension of 
harm to himself ^ort of instant death, place himself 
in the situation by which he became subject to such 
constraint. 

B,fii\nuatio» 1 .—A person who of his own accord, or by 
reason of a threat of being beaten, joins agang of dacoits, 
knowing their character, is not entitled to the benefit of 
this exception, on the ground of his having been com- 
pelled by his associates to do anything that is an offence 
by law. 

Kjrplanatiim 2.— A person seized by a gang of dacoits, 
and forced, by threats of instant death, to do a thing 
which is an offence by law, for example, a smith com- 
pelled to take his tools and to force the door of a house 
for the dacoits to enter and plunder it, is entitled to the 
benefit of this exception. 

K. 

To obtain tho bonotitof this section, n prisoner must show that 
tho net WII8 done under fwir of instunt death; therefore, persons 
giving fulsu evidence under the alleged iullueuee of a threat not 
of death are not protec'ted by this section ; Reij. v. 8onoo, 10 
ir. It. Or. 48 ; lirg. v. ihuioirrl, 22 U'. R. Cr. at p. 5. See also 
/vtnp. V. Maganfal /. L. It. 11 Bom. p. 131. Nothing but fear 
of instant death is u defence for a policeman who tortures any 
one by order of his superior; Emp. v. Khan, B, 1(. 12 

March, 1S95. 

The fact that ono prisoner says he has committed a crime from 
fear of what his companions might do to him, there being no 
definite threat of instant death, is no excuse for the commission of 
a crime. R>g. v. Tjikr, 8 C. .J- P. p. f»20 ; MeGrofther's 
casi', 18 St, TriaU, 391. 
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Seat. 95« Acf earning Slight Harm.— Nothing is an offence 
by reason that it causes, or that it is intended to cause, 
or that it is known to be likely to cause, any harm, if 
that harm is so slight that no person of ordinary sense 
and temper would complain of such harm. 

Notcfi. 

The taking of almost valueless pods from a tree standing upon 
Government waste ground comes within this section, and so 
does not amount to theft ; v. Kunija bin U(V\}I, 5 Bom. 

H. a. It. G. C. 35. 

In a case where the aocuaod, annoyed at the ri^jection of n 
petition pre«<cuted by him struck a District Superintendent of 
Police a blow across the chest with an umbrella, it was held 
that the pain caused was not of such a trivial character as to 
bring tbe case within this section; In re Shea (UnAam halla, 24 
ir. n. Or. 07. 

The tearing up by the accused of an account in his own 
handwriting and signed by him, showing advances made hy the 
prosecutor to him, and paymeuis made by him, and tin* bnlunco 
due by him to the prosecutor, the accused having just nmdo a 
payment to the prosecutor of a sum far .short of the amount actually 
due, docs not fall under this section ; Krnp, v. lt<nna^’nmi, Lin U, 
12 Miul 148. 

Of the Right of Pkivatk Defence. 

Sect. 96. Aolhiixj dona tu Prifahi Defeitce is aii, OJeiiai , — 

Nothing is an offence which is done in the exercise of 
the light of private defence. 

Sect. 97. Jtight of Private Dej'ence of the Body of Property,— 

Every person has a right, subject to the restrictions 
contained in Sect. 99, to defend— 

Firsts His own body, and the body of any othor person, 
against any offence affecting the human body ; 

Seruudly, The property, whether movable or immovable, 
of himself or of any other person, against an act which 
it an offimoe falling under the definition of theft, robbery 
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misdiief, or criminal trespass, or which is an attempt to 
commit theft, robbery, mischief or criminal trespass. 

jtoct. 98. Itiijki of Prioole Defence aijaimf the Art of o Person 
of Unsouwl Mind, <|v.— When an act, which would otherwise 
be a certain <tfence, is not that offence, by reason of 
&e youth, the want of maturity of understanding, the 
unsoundness of mind, or the intoxication of the person 
doing that act, or by reason of any misconception on the 
part of that person, every person has the same right of 
private defence against that act which he would have 
if the act were that offence. 

lllnstrntions. 

(a) Z, under the influence of madness, attempts to 
kill A ; Z is guilty of no offence, but A has 
the Bime right of private defence which he 
would have if Z were sane. 

(h) A enters by night a house which he is legally 
entitled to enter. Z, in good faith, taking A 
for a housebreaker, attacks A. Here Z, by 
attacking A under this misconception, commits 
no offence. But A has the same right of 
private defence against Z, which he would 
have if Z were not acting under that mis- 
conception. 

Sect. 99. Acts iiijainsl vhlch there Is no Rhjht of Private 
Defence.— First, There is no right of private defence against 
an act which does not reasonably cause the apprehension 
of death or of grievous hurt, if done, or attempted to be 
done, by a public servant acting in good faith under 
colour of his office, though that act may not be strictly 
Justiflable by law. * 

Stcondhj, There is no right of private defimee against 
an act whidr does not reasonably cause the apprehendon 
of death or of grievous hurt, if done, or attempted to be 
done, by the direction of a public servant acting in good 
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fidth Wider ooUrar of hieofBoe, though that direotion 
may not be strictly jnstifiable by law. 

Tkirdltj, There is no right of private defence in cases in 
which there is time to have recourse to the protection of 
the public authorities. 

Fourthly, Extent to tchieh the Right may he exereieed .. — ^The 

right of private defence in no case extends to the inflict- 
ing of more harm than it is necessary to inflict for the 
purpose of defence. 

Explaiiatioti i.~A person is not deprived of the right of 
private defence against an act done, or attempted to be 
done, 1^ a public servant as such, unless he knows, or 
has reason to believe, that the person doing the act is 
such public servant. 

Explanation, 2.— A poTson is not deprived of the right of 
private defence against an act done, or attempted to be 
done, by direction of a public servant, unless he knows, 
or has reason to believe, that the person doing the act is 
acting by such direotion; or unless such person states 
the au^ority under wMch he acts, or, if he has 
authority in writing, unless he produces such authority* 
if demanded. 

Sect. 100. When RIg/ii o f Defence of llodf/ exteiuh to earning 

Death.— The right of private defence of the body extends* 
under the restrictions mentioned in the last preceding 
section, to the voluntary oausii^ of death or of any other 
ham to the assailant, if the offenoe which occasions the 
exereise of the right be of any of the dMoriptions herein- 
after enumerated, namely 

Fire/, Such an assault as may reasonably cause the 
a^rehension that death will otherwise be the conse- 
VNuee of sueh assault. 

SeeowUy. 8uoh an assault as may reasonably cause the 
•pptshension that grievous hurt will otherwise be the 
Mdsequenoe of such assault 

U I* ( . 
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Thirdly, An aasanlt with the intention of committing 
rape. 

Fourthly, An assaolt with the intention of gratiQring 
unnatural lust. 

Fifthly, An assault with the intention of kidnapjdng or 
abduoti^. 

Sixthly, An assault with the intention of wrongfnlly 
confining a person under circumstances which may 
reasonably cause him to apprehend that he will be 
unable to have recourse to the public authorities for his 
release. 

Sect. 101. When eurh Right extends to causing any harm 
other ih'iii Jknth . — If the offeuce be not of any of the de- 
scriptions enumerated in the last precedix^ section, the 
right of private defence of the body does not extend to 
the voluntary canting of death to the assailant, but does 
extend, under the restriction mentioned in Sect. 99, to 
the voluntary causing to the assailant of any harm other 
than death. 

Sect. 102. Commrncmeni , .Jr., of Iht Right.- The right 
of private defence of the b^y commences as soon as a 
reasonable apprehension of danger to the body arises from 
an attempt or threat to commit the offence, though the 
offence may not have been committed ; and it continues 
as Jong as such apprehension of danger to the body 
oontinuM. 

Sect. 108. the Right gf 1‘rivatc Ik/enrr of Properly 

extomls to causing Death.— The right of private defmoe of 
property extends, under the restrictions mentimied in 
Scot 99, to the voluntary causing of death or of any 
other harm to the wrong-doer, if the offence, the oommit- 
ting of which, or the ^attempting to commit which, 
oooasions the exercise of the right, an offence of any of 
the descriptions hertinafter enumerated, namely 

First , Bobbery. 

SseoniUy, Housebreaking by night 
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Thvdtyt Xisdiief by fire ooaunitted on any building, 
tent, or yesael, which building, tent, or yenel it used 
as a human dwdling, or as a place for the custody of 
property. 

Fmirthly. Theft, mischief, or house-trespass, under suoh 
drcumstances as may reasonably cause apprehention 
that death or grievous hurt will be the consequence, if 
suoh right of private defence is not exercised. 

Sect. 104. JWim such Piglif extends to causing any harm 
other than Death.~lf the offence, the committing of which, 
or the attempting to commit which, occasions the exercise 
of the right of private defence, be theft, mischief, or 
criminal trespass, not of any of the descriptions enume- 
rated in the last preceding section, that right does not 
extend to the voluntary causing of death, but does 
extend, subject to the restrictions mentioned in Sect. 99, 
to the voluntary causing to the wrong-doer of any harm 
other than death. 

Sect. 106. — Cummeneement, ^‘c., of Right,— First, The right 
of private defence of property oommenoes when a rea- 
sonable apprehension of danger to the property com- 
mences. 

Secondly, The right of private defence of property against 
theft continues till the offender has effected his retreat 
with the property, or the assistance of the public authori- 
ties is obtained, or the property has been recovaed. 

Thirdly, The right of private defence of property against 
robbery continues as long as the offender causes or 
attempts to cause to any person death or hurt or wrong- 
fhl restraint, or as long as the fear of instant death or of 
instant hurt or of instant personal restraint continues. 

Fourthly, Theright of private defence of property against 
criminal tnqpass m mischief continues as long as the 
offender oontinuesinthe commissitm of criminal trei^ass 
ermisdiiefl 
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Rfthln, nie right of private defence of priq^erty i^fainst 
hoBiehreaking by night oontinnes ae long as the house- 
trespass which has been began by sndi housebreaUi^ 
continues. 

Sect. 106- BigU of private Defence when there ie risk of harm 
to an innocent Person . — If, in the ezercisc of the right of pri- 
vate defence against an assault which reasonably causes 
the apprehension of death, the defender be so situated 
that he cannot effectually exercise that right without 
risk of harm to an innocent person, his right of private 
defence extends to the running of that risk. 

Ilhulrafion*. 

A is attacked by a mob who attempt to murder him. 
He cannot effectually exercise his right of 
private defence without firing on the mob, and 
he cannot fire without risk of harming young 
children, who are mingled with the mob. A 
commits no offence, if, by so firing, he harms 
any of the children. 

Kotee. 

The right of private defoeco coramoDces when a reasonable 
Apprehension of danger to the person or property actually 
oommonces; Emp, v. Narsang, J. L. B. 14 Bom. 441. 

The right of private defence authorizes a man to defend his own 
body or the body of any other porsou against any offence affecting 
the human body, and his own or any one olso's property against 
any act which falls under the definition of theft, robbery, mis- 
chief or criminal trespass, or which would constitute an attempt to 
commit any of those offences, even thongh, through some legal 
disability, or misooncoption of fact in the person against whom 
the right is exercised, that pChion nay not by bis act have com- 
mitted any offence pnnishablo under the Code ; but there is no 
right of private defence under the Penal Code against any aot 
wUnh is not in itself an offence under the Code ; Qanouri r. 
Emp. I. L, B. 16 CaU p. 216. The right given by Sects. 9ff-8S 
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and 100>106 h. boweror, oonlxoUed by Sect 99 ; Beg, ▼. Jih)meug 9 i 
Pdg, 14 W. B- Or. 68. There is no right of self-de&noe against 
any act whieh does not eaiue the apprehension of death or griewns 
hurt, if the act be done or attempted to be done by, or under ike 
direction of , a publie servant, acting in good faith under the 
oolonr of Us office, although the act may not be strictly justified 
by law, if the person desiring to exercise the right knows that 
the person doing the act is, or is acting under the direction of, a 
publie servant. In the latter case, however, the &ct of the* 
person having authority must be communicated, or, if in writing, 
shewn. 

The first and second paragraphs of Sect. 99 does not apply to 
oases where the act done or tho order given is entirely ultra vires ; 
Emp. T. Tulsiram, 1, L. R, 13 Bom, p. 171. 

If a constable illegally arrests a person, that person may legpdly 
struggle to free himself and his property from arrest, but he is 
not justified in voluntarily causing hurt to the constable for that 
purpose i Bhawoo v, Muiji, I, L. B. 12 Bom. p. 877. 

An officer, subordinate to an officer in charge of a police station, 
who was deputed by the latter to make an inquiry under Sect. 
135 of the old Criminal Procedure Code, attempted, without a 
search-warrant, to enter a house in search of property alleged 
to have been stolen, and was obstructed and resisted. It was 
held that, even though the police officer was not strictly jusHfied 
in searching the house without a warrant, the persop obstructing 
and resisting could not set up the illegality of the officer’s 
proceeding as a justification to his obstruction, as it was not shewn 
that that officer was acting otherwise than in good fhith 
and without malice; and he was, therefore, within the exception 
contained in the first clause of Sect. 99 ; Beg. v. Vyat^alrav 
Shrinivas, 7 Bom. JI. C. Bep. 0. 0. 50. So, too, where an officer 
arrested a man under a warrant for bis arrest which was oilly 
initialled by the ofificer issuing it; Emp. v. Janki Prasad, I, L, B, 

8 AU. 293. Whwe, under the Madias Bent Becoveiy AxA, a 
iandlotd, with the assistance of the police, had actnally seised 
cattle, the defendants were held not to be entitled to reaone 
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them on the plea that they were exercising their right of private 
defence of property ; Emp. v. Bamaya, I, Ir. iZ. 18 Mad. 148. 
There ist alsoi no right of private defence in cases where there is 
time to have recoarse to the public authorities for protection 
after a reasonable apprehension of danger has arisen, and the 
apprehension which justifies a recourse to the authorities ought 
generally to bo based on some information of a definite kind as 
to the time and place of the danger actually threatened ; 

V, Nar$ang, I. L, B. 14 Bom. 441 ; and whore danger to 
property suddenly arises^ the owner, on hearing of it, is entitled 
to go at once to the property to defend it without going to the 
anthorities, unless, perhaps, it could be shewn that he had actually 
to pass a police station on the way ; ih. Whore the servants of an 
indigo factory in llengal, who had a right to sow land, but had 
been interfered with by villagers, wont out in force armed with 
deadly weapons in order to effect their purpose, and the villagers 
also went out armed to meet them ; it was held that, in the affray 
which followed; neither party could plead the right of private 
defence of property, as there was a police station near at hand, and 
each party could have applied for the protection of the law ; Beg. 
V. JeoIoiZ, 7 W. B. Or. 84. 

Further, no greater harm mast be inflicted in the exorcise of the 
right of self-defence than is absolntely necessary for the defence 
of the person using it; Beg. v. Dhunnnjai Poly, 14. W. B. Cr, 
68 . 

Under Sect. 100 it luks been decided tbat the right of private 
defence of the body and property is not exceeded by a person 
who, when attacked by another with a spear, strikes a blow 
witit a UUtm ; and anch right extends to the taking of life where 
grievons hnrt is reasonably apprehended ; Beg. r. Moizwlia, 11 
W* Or. 41 ; Beg. v. Bam Lail 8htg, 22 IF, iZ. Cr. 51. 

In a ease nnder Sect 402 the following facts appeared in 
evidence : The aoensed and the deceased, with a third person, met 
(me day at a Uqnor-shop ; and there drank together. They after- 
werde walked together, Uie third person being jnst behind the 
other two. Whilst so walking together, and altercation took plaoe 
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in respect of the deceased having, as alleged by the prisoner* 
caused the death of the prisoner’s four children by incantatio'ns. 
According to the prisoner’s account the deceased admitted that 
be had done so, and added that he would also bring about the 
death of the prisoner ; in short, that he would not allow him to 
leave the jangle alive, but would cause him to be taken and eaten 
by a tiger. Thereupon the prisoner stated that he killed the 
deceased with several blows of a heavy laffce^ It was held, with 
reference to the provisions of Sects. 97, and 102, that the 
acensed had no reasonable apprehension of danger to himself 
from the threats of the deceased, whom he killed ; and that, 
therefore, the right of private defence of the body did not arise, 
and the case was not taken out of the category of murder by 
reason of the second exception to Sect. 300 ; J2r*y. v. (Johadur 
Bliooyan, 13 W. R Cr. 66. 

Under Sects. 103 and 104, it has been ruled that a party in 
possession of land is legally entitled to defend bis possession 
against another person seeking to eject him by force ; v. 
Tuln 2 lim. L* R A. Or. J. 36, and 10 W. B. Ci\ 64. The 
prisoners in another case, in resisting a sudden attack made upon 
them by certain persons for the purpose of cutting their crops, 
and when they had no time to complain to ttio police, inflicted a 
wound upon one of the other party with a bamboo, from oSects of 
which the man afterwards died, and were convicted by the Ses- 
sions Judge under Sects. 348 and 304; but the High Court 
held that the force used and the injuries inflicted were not such 
as to exceed the right of private defence of property, and direct- 
ed an acquittal; JSey. v. Guru Chum Chu^ig, 6 Bm, £. B* 
Ajp. 9, and 14 W. R Cr. 69; see, also, iteg. v. Mitto, 3 W, il. 
Cr. 41 ; Beg. v. SacheCf 7 ib. 112; Bog. v. Itaj Kisfo, 12 U>. 43; 

V. Ram Lallf 22 ib. 51. Where the accused, whose proper- 
ty had frequently been stolen* went* armed with a UUtee, to 
watch hts property, and with the laitoe struck a thief* who died 
from the effects of the blow* it was hold, having regard to the 
uaiure of the injuries inflicted, uud the subsequent conduct of the 
necused, that the case did uot fail within the 4th clause of 
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Sect 97f and that the prisoner was not gnilty of culpable 
lioittieide not amounting to murder, being protected bj 
Seoti. 97 and 104, he not having exceeded the legal right of 
private defence of property; JSsg. V. ifofeec, 12 TF. B, Or. 15; 
see, also. Beg, v. Oob^hun Pari, 14 W, R. Or. 74. But where 
A trespassed on the lands of B whose servants seized and condned 
A till the following momingi when B gave information to the 
poltcei it was held that the conduct of B and his servants in thus 
confining A could not be excused on the ground that they were 
exmroising the right of private defence of property; Shurufoodeen 
T. Koiinath, 18 fV. JB. Or. 65. 

Where A trespassed into B’s house, with the object of having 
intercourse with B*s wife, and B and his friend C severely beat 
A, B was hold justified under Sect. 104 and Sect. 96 in so 
acting, and C was also ac^quittod, as having aided in the commis- 
sion of no offence ; Reg. v. DIuitmun Teli, 20 IF. ii. CV. 36. 

Where the accused pursued a thief and killed him after the 
house-trespass ceasedt it was held that the act did not fall under 
Exception 2 to Sect. 800, the right of private defence of property 
only continuing so long os the house- trespass continues ; Reg. v. 
BeUakee Jolatied, 10 W. R, Or. 9; Beg, v. Gour Ohaiid, 18 
W. JB. Or. 29. 

A head constable, making an enquiry into a case of house- 
breaking and theft| searched the tents of some gipsies for the stolen 
property, but did not find it. The gipsies then gave him a sum of 
money, which bo deemed insufficient and demanded more, which 
the gipsies refused to give. Thereupon, ho ordered one of the 
gipsies to be bound and taken away. While this was being donei 
the gipsies came np in a threatening manner, some of them being 
armed with sticka and stones, towards the place where the constable 
and gipsy were. Before ang actual violence was done by the 
gipsies, and while they wore still at a distanoe of five paces, the 
constable took up a gun and fired it, killing one of the gipsies. 
It was held that the constable had not a right of private defence 
against t&o ppsies, as their acts did not reasonably cause 
apprehension to him of death or grievous hurt, and, being caused 
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by his illegal oondact, would have ceased if he had released the 
gipsy he had ordered to be boaud ; and that he was guilty of cal* 
pable homicide amonating to murder ; Emp, v. Abdtd Hakim, 
I. L. R. 3 All. 253, 

Ufkier English lai% homicide may be justified, if committed se 
defmdendo, or as it is sometimes termed of necessity; so, also, an 
assault may bo justified if committed in defence of person or 
property. The text books mention one species of homicide said 
to be $c defmdendo, where the party slain is equally innocent as 
ho who occasions his death, that of two persons who, having been 
shipwrecked, get on to the same plank, but finding it not able to 
save both of them, one thrusts the other from it and he is drowned, 
and it was said that such homicide is excusable through unavoid* 
able necessity, and upon the principle of self-defence. In the 
case of Reg. v, Dudhy, 14 Q. V. D. 273, this doctrine, and the 
authorities by which it was supposed to be supported, were 
examined, and no decided case was found to support it. The 
one real authority of former time was Lord Bacon i/i his com- 
mentary on the maxim nt ceseUas bulucit privvlegium gaoad 
jura privafa,'^ in which he puts the case of the two men on the 
plank, which ho is said to have derived from tho canonists. 
Coleridge, C. J., commenting on this, said at p. 286; — ** If Lord 
Bacon meant to lay down the broad proposition that a man may 
save his life by killing, if necessary, an innocent and unoffending 
neighbour, it certainly is not law at tho present day. Conse- 
quently, a man who, in order to escape death by starvation, kills 
another for the purpose of eating his ficsb, is guilty of murder ; 
although at the time of the act ho is in such circumstances that 
he believes, and has reasonable ground for believing, that it 
affords the only chance of preserving his life, and that the person 
slain would be likely to die very shortly of inanition.^’ The 
Henal Code excases no such act as this, and the only case in which 
the Code would rednee the punishment is, perhaps, in the case of 
the person slain consenting to have his life taken for the benefit 
of the snrvivors. 


ISr.c* 
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CUAPTER V. 

Abetment. 

860t. Il07« Ahetmenf of a thing, — A person abCtS tllO 
doing of a thing who— 

Firtt, Instigates any person to do that thing ; or, 

Secondly, Engages with one or more persons in any 
oonspiraoy for the doing of that thing, if an act or illegal 
omission takes place in pursnance of that conspiracy, 
and in order to the doing of that thing ; or. 

Thirdly, Intentionally aids, by an act or ill^al omis- 
sion, the doing of that thing. 

JEkplanafion 1. A person who, by wilftd misrepresenta- 
tion, or by wilful concealment of a material fact which 
he is bound to disclose, voluntarily causes or procures, 
or attempts to cause or procure, a thing to be done, is 
said to instigate the doing of that thing. 

Illmtraiion. 

A, a public officer, is authorised by a warrant from 
a court of justice to apprehend Z. B, knowing 
that fact, and also that C is not Z, wilfully 
represents to A that C is Z, and thereby 
intentionally causes A to apprehend C. 'Here 
B abets by instigating the apprehension of C. 

BxpUmaiion 2.— -Whoevw, either prior to or at the time 
of the omnmission of an act, does anything in order to 
flsdlitate the commission of that act, and thereby faeili- 
tates the commission thereof, is said to aid the doing of 
that act. 

Sect 108. A person abets an offenoe who abets 

either the oommission of an offence, or the oommission 
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of an Mt whieh would be an offenoe, if oommitted by 
a peiaon eqiable by law of oommittiiig an <^enoe with 
the laiae intention or knowledge aa that of the abettor. 

EMpUmation 1.— The abetment of the illegal omisiion of 
an aet may amount to an offenoe although the abettor 
may not himaelf be bound to do that act. 

Explancdion 2.— To constitute the offenoe of abetment 
it is not necessary that the act abetted should be com* 
mitted, or lhat the effect requisite td constitute the 
offence should be caused. 

nimtrat{<m. 

(«) A instigates B to murder C. B refuses to do so. 
A is guilty of abetting B to commit murder. 

{b) A instigates B to murder D. B in pursuance of 
the instigation stabs D. D recovers from the 
wound. A is guilty of instigating B to commit 
murder. 

latplamiuyn 3.— It is not necessary that the person abet- 
ted Aould be capable by law of committing an offenoe, 
or that he should have the same guilty intention or 
knowledge. 

niuntratiem, 

(a) A, with a guilty intention abets a child or a 
lunatio to commit an act whidi would be an 
offenoe if committed by a person oapable by 
law of committing an offenoe, and having the 
same intention as A. Here A, whether the 
act be committed or not, is guilty of abetting 
anoflboce. 

(i^l A, with the intention of murdering Z, instigatM 
B, a child under seven years of age, to do an 
act whiidi causce 27s death. B, in consequence 
of the abetment, does the aet, and thereby 
causes Z’s death. Here, thon^ B was not 
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oapaUe hy law of committinfir an offence, A is 
liable to be pnnished in the sanu manner as if B 
had been eapable by law of committing an 
offence, and had committed murder, and he is, 
therefore, subject to the puniriiment of death, 
(c) A instigates B to set fire to a dwelling*hoase. B, 
in consequence of the unsoundness of his mind, 
being incapable of knowing the nature of the 
act, or« that he is doing what is wxoi^ or con- 
trary to law, sets fire to the house in conse- 
quence of A’s instigation. B has committed no 
offence, but A is g^ty of abetting the offence 
of setting fire to a dwelling>honse, and is liable 
to the punidiment provided for that offence. 

{d) A, intending to cause a theft to be committed, 
instigates B to take property belonging to Z 
out of Z’s possession. A induces B to believe 
that the property belongs to A, B takes the 
property out of Z’s possession, in good faith, 
believing it to be A’s property. B, acting 
under t^ misconception, does not take dis- 
honestly, and therefore does not commit theft, 
* but A is guilty of abetting theft, and is liable 
to the same punishment as if B had com- 
\ mitted theft. 

S HMhbn 4.— l%ie abetment of an offence being an 
, the abetment of such an abetment is also an 

lUtutratim. 

A hjf^stigates B to instigate C to murder Z. B accord* 
jngly instigates C to murder Z and C commits 
^at offence iw consequence of B’s instigation. 

liable to be punished for his offence with 
the jPnnishmmit of murder ; and as A instigat- 
ed bV^ commit the offsaoe^ A is also liable to 
the sfKB^* punishment 
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EKflanatim 5.— It It not nooeMury to tho oomttiodon of 
the^enoe of abetment byconepiraoy that the abettor 
gho pM oonoert the offence with ^e person who commits 
it It is snfBcient if he engage ia the conspiracy input- 
snance of which the offiance is committed. 

Illustratiott, 

A concerts with B a plan of poisoning Z. It is agreed 
that A shall administer the poison. B then 
explains the plan to C, mentioning that a third 
person is to administer the poison, but without 
mentioning A’s name. Ca^^s to procure the 
poison, and procures and delivers it to B for 
Repurpose of its being used in the manner 
explained. A administers the poison ; Z dies 
in consequence. Here, though A and C have 
not conspired t<^ether, yet C has been engaged 
in the conspiracy in pursuance of which Z has 
been murdered. Chas therefore committed 
the offbnoe defined in this section, and is liable 
to the punishment for murder. 

Abktmbht Genebaut. 

Evidence, 

By English law, where two or more persons are to be brought 
to justicu for one and the same felony, they aro considered in the 
light either — ( 1) of principals in the first degree ; (2) of principals 
in tho seoond degree ; (3) of accessories before the fact ; (4) of 
•ooessorios after tho fimt. The general definition of a frineipal 
in ike first degree is, one who is the actor or actual perpetrator of 
the fact ; 1 Bah, 238, 615. Prineipahin the second degree are those 
who are present, aiding and abetting, at the commission of the ^t, 
but the presence may be either actual or constructive. A person 
watching ootside a house to prevent snrprise, while his compa- 
nions are in the house committing a felony, is as much present in 
law as if he were actually inside the house; but he must be 
•nffidently near to give assistance ; Beg. v. Btmcart, R. and R» 
deemsoriee before the fact are those who, being absent at 
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tfow of iihe felony oommitted^ do yet proeare^ oonneel, com* 
ttaod or abet another to commit a felony; 1 Hale, 615; and 

is eieentiai that the party ehonld not be present at the time 
tbe offence is committed. Aecesiorie$ after the fact are those 
whO| knowing a felony to hare been committed, relievct comfort 
or assist the felon, in order to hinder his apprehension, trial or 
punishment; 1 Rale^ 618; Bait. 530. 

Under the Penal Code, there are practically tbe same classes 
of offences but tbe nomenclature is different. There are principals 
corresponding to principals in the first degree ; abettors who are 
present at the commission of the offence, punishable nnder Sect. 
114 as principals, corresponding to principals in the second 
degree; abettors who are not present at the commission of the 
ofbnce; and those who harbour or conceal an offender, who are 
punishable under Sects. 212, 213 and 21C. 

Abetment under the Oodc may be by ineiigating a person to 
commit an offence; hy engaging in a eorupiracy to commit it; 
or by iedentionaily aulifkg him to commit it ; but in the proof of 
abetment care must be taken to discriminate between acts which 
are innocent, although at first suspicious, and those which are 
criminal. It is absolutely necessary to shew that the alleged 
abettor is doing acta which necessarily lead up to, or aid in, 
the commission of the offence ; Ueg. v. Nim Chand^ 20 W. R, Cr. 
at p, 44. In a case of abetment by instigation, every step must 
neeeasarily be criminal, because instigation presupposes that the 
instigator has made up his mind from the beginning that, if 
possible, the o&nce shall be committed. In abetment by con- 
spiracy, the case is somewhat different, because the accused may 
have l^n in company of the other conspirators, may even have 
gone to tbe meeting at which the offence was resolved to be 
committed, but may have parted from the others before they 
had resolved to commit tbe qffenoe. So, too, where the abetment 
is by intentional aiding^ a man may have made a chisel for a 
Imrglar, or may have walked with him op to the door of the 
hooie into which he was going to break, bat might have done either 
aot ihMoently, although both acta mi^t rightly be looked npem 
as betnff veiy saquokms« Acts which are mmly sospicioas are 
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noi proof of abetmenli but it most bo shewn that the aocosei 
knew and intended that the ofFence should be committed^ and 
that the aot in which he engaged actually assisted in starting, 
or aided in, the oommission of the offence. 

Abeimoni by instigation . — It must be proved that the aooused 
instigated the commission of the offencot but it is immaterial 
whether the instigation be personal, or through the intervention 
of a third person, Fast. 126; 2i. v. Earl qf Somerset^ 19 8L Tr. 
804. It may also be direct, by hire, counsel, command or 
conspiracy ; or indirect, by evincing an express liking, approba* 
tion or assent to another’s design of committing an offence ; 2 
Hawk, c. 29, 8. 16. But a tacit acquiescence, or words which 
amount to a bare permission, will not bo suffioient to prove 
abetment by instigation ; 1 Hale, 616. There must bo an active 
proceeding on the part of the accused : ho must procure, incite, or 
in some other way encourage the act done by the principaL 
Therefore, where the accused acted as a stakeholder on the 
occasion of a prize fight which ended in the death of one ot 
the fighters, but was not present at the fight, and took no other 
part in any of tho proceedings connected with it, than to hold 
the stakes and hand them over to tho winner, it was held that 
be could not be convicted as an accessory before the fact to the 
manslaughter ; B. v. Taylor, L, R. 2 C. 0. 147. 

The offence of abetment by instigation depends upon the inten* 
tion of the person who abets, and not upon the act actually done 
by the person whom he abets ; Reg. v. Imandi Bhooyak, 21 
W. IL Cr. 8 ; and an accused may thus bo convicted of abetting 
a much more serious offence than that of which the person abotted 
is convicted. And so is the law laid down in Sect. 110. It 
seems to me to be very doubtful, looking at Sects. 1 1 1 and 1 18, 
whether an abettor can abet a minor offence of the same character 
as that committed by the person abetted, as would seem to be 
the idea of the judges who decided the case of Beg. v. Imandi 
Bkooyah, seeing that an abettor is liable for any act or effect 
whkdi would naturally occur in the course of carrying out the 
course of action which he had id>etted. Thus, if A c o m m and fi 
to beat 0, and C dies of the beating, A is guilty of iostigating 
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tlie mnrder; 1 JlaU, 617. So, too, if A command B to burn 
the house of C, and in so doing the boose of D is also bornt^ 
A woold be guilty of abetting the bnrning of D’s hoose ; iZ. v. 
Saunders, Plowd. 475a. So, also, if the offence commanded be 
committed by means different from those suggested, as for 
iostanoe, if A commanded B to poison C, and B instead of poison- 
ing C, shot him, A woold nevertheless bo goilty of instigating 
B to morder C ; FasL 3G9, 370. 

In the case of Beg. v. Pestmji Dinsha, 10 Bom. H. 0. B. 
76, it was argoed that the abetment of murder by sorcery or 
other impossible means is not an offence under the Penal Code. 
The question was left in doubt, the court finding it unnecessary 
to come to a decision on the point. Counsel for the Grown 
oontendod that abetment to murder by sorcery is an offence, 
because death may be caused indirectly by sorcery; and that, 
even if that be not so, intention to kill, followed by an overt 
aot of instigation, constitutes an abetment of murder under Sect. 
109 of the Indian Penal Code ; and in such a case as that of 
A impressing B strongly with his desire for the death of C, 
and attempting to influence B to murder C by sorcery, and 
the murder thereon of 0 ensuing by the hand of B, through 
tho agency of somo possible means, it seems impossible, without 
a quibble, to hold that A is not guilty of having instigated the 
mnrder of C. G has been killed on aocount of A's inciting 
B to kill him ; and B, in substituting possible means of death 
for the impossible means suggested by A, must have supposed, 
by inferencoi that though ho thereby departed in some measure 
from the instructions given by A, still that so long as ho followed 
oat tho main object, tho murder of C, bo was acting as the 
agent for carrying out C’s expressed wish; see, too. Sect. 111. 
Upon an indictment on 43 Geo« IIL c. 58, s. 2> Ijaterethce, J,, said: 
** It is immaterial whether thewhrub was savin or not, or whether 
it was capable of procuring abortion, or oven whether the woman 
was actually with child. If the prisoner believed at the time that 
it would procure abortion, and administered it with that intent, 
the oaae is wiUiin the statute, and he is guilty of the offence' 
laid to his charge/’ Bm v. PhUlifs, 8 Camp. %>• 73, 76. 
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And if one man instigates another to commit a particular 
offence, and that other, in pursuance of such instigation, not only 
commits that offence, but in the course of it commits another in 
furtherance of it, the former is criminally respoiisiblo as abettor 
in respect of such last mentioned offence, if it is one which, 
having regard to the immediate object of the instigation, ho 
must, as a reasonable man, have known would, in tho ordinary 
course of events, probably have to bo committed in order to 
carry out the original scheme ; Emp, v. Mathura Das^ L L, R* 
6 AIL ii)l. Where, of several persons constituting an unlaw- 
ful assembly, somo only were armed with sticks, and A, one 
of them, was not so armed, but picked up a stick and used it, 
11, tho master of A, who had given a general order to beat, was 
held to be guilty of instigating tho assault made by A ; Rig, v. 
Ramou Koollah, 12 W. R, C/*. 51, 

But if the abettor order ono offom'o, and tho principal com- 
mit another, as, for instance, to burn a house, and instc*ad of 
tluit ho commits a theft, the aecusecl will not bo an abettor of tho 
offence coinmitti'd ; 1 IJalc, (»17 ; Stiffs 111, III, (/>). 

The instigation must bo continuing; for, if the instigalor of 
an oflenee re|>(*nt, and iH'foro the offonco is committed actually 
countermand it, and tho principal iiotwitlistanding commit it, 
the original instigator will not be liable as an abettor ; 1 /fa Zc, 
t»18; Ri'g, v. Ami {fa Guii7ida, 10 Bom. IL C. Rvp, 407. 

When» a person instigates to the commission of uu offonco by 
means of a letter sent through tho post, the offence of abotineut 
is complete as «oou as the contents of the letter become known to 
the fiddressee, and such offence is triable at tho place where tho 
letter was received ; Emp. v, Sheo Dial, B, IG All, dSll, 

Abttn^ f^f luj conspiracy, — In order to constitute a conspiracy 
there must be at least two persons, but it is not necessary that the 
names of any but tho accused should bo known, or even that their 
persons should bo capable of identification. In England a person 
can be charged with conspiring with certain persons whose names 
to the jurors unknown, but evidence must always be given 
to shew that there were other persons engaged with him in 

16 p c. 
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the conspiracy. It is not necessary that the accused should 
concert the offence with the person who actually commits it. 
It is sufficient that lie engages in a conspiracy, in pursuance of 
which the offence is committed ; Reg. v. G<ihind Dobey, 21 IF. II, 
Cr, 35, It must also be shown that the accused continued engaged 
in the conspiracy down to the time when the offence was 
committed; lieg, v. Auiriia Govind, 10 Bom. II. C. lieg, 497; or, 
at any rate, until the very last stage when the final resolution 
was taken in the matter, and the act put in the course of actual 
execution. A woman believing herself to be with child, but not 
being with child, who conspires with <»thors to administer drugs 
to hersedf, or to use instruments on herself, with intent to procure 
abortion, is liable to bo convicted of conspiracy to procure abortion; 
Ileg. V. Whitclivrchf 21 Q, B, I), 420. 

Ahvfmnnf by Infruiioualhj aiding, — In this case the aid must bo 
given ill the doing of a thing which is an offence*, but the 
assistance may bo given lUrectly at tlu* time* the act is done, or it 
may be by doing Ht>mething (*ithor before* or at the tirm* of the 
coiiimission of the olfimco which facilitates its eornniission. Oon- 
sequmitly, tlio aider must nut lie actually or constructively pre- 
sent at the commission of the ofleuce, us is the caso with an aider 
and abettor under lOiiglish law, liecause if present at the com- 
mission of the offence ho is, by Sect. 114, to be deemed to have 
committed the offence. The facilitating of the commission of the 
offence may ho either by commission or omission, but it must be 
nhewn that the omission was intentioual, and with the intent to 
aid tho commission of the offence; Soorul IBiosseln y. Falre- 
Tonnerro^ 24 IT. II. Cr, 20; and tho omission must involve a 
broach of a legal obligation ; Wg v. Khadim, 4 Bon. L, U, A, Cr, 
7, A head constable, knowing that certain persons are likely to 
bo tortured, and keeping out of tho way, is guilty of abetment ; 
llijg, V. Kali ChHr» Gangooly, 21 IF. ll. Cr. 11, 

Tho more fact that tho offence of extortion was committed in 
the presence of the village chowkidar without elieitiog any 
dissapproval on his part will not render him liable as an al^ttor ; 
In Gopal Ohunder, I, L. R, 8 Cal, 728, To bo present and 
aware that an ofTonce is about to be committed, does not con- 
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stitute abetment, anioss the person there present holds some 
position of rank and influeuco such that his proseuco is a direct 
encourag'cmeut of the offenders, or unless sonio spocilic duty of 
prevention rests upon him which he leaves unfulfilled in such a 
way as to allbrd ground for the inference that he has joined it 
a conspiracy for the perpetration of the offence; -Em/* v. fdikshmi 
B, R, lOtli August Where a police officer, whoso duty it 

is to shelter persons in custody and arrest persons coniinittning 
;jssaults likely to cause grievous bodily injury, pur|)osely keeps 
out of the way, knowing that persons an^ likely to he tortured 
to get confessions out of them, he is guilty of abetment; Emp, v. 
Lafijf KhaUf J>. R. 12 March 1895. 

A prisoner, who consented to form one of a party wlio subso- 
ijuently committed theft, witlnlrew from his agreement, bu. 
was nevertheless present at the time the theft was committed, 
does not conspire within el. 2 of Scot, 107, but is guilty of 
intentionally aiding under cl. 3 : /wy. v. Bhifodhan Mooshur, 8 
ir. U. Cr. 78. 

A gave a dao to H, who had declan^d his intention of coerc- 
ing C against whom Ik' was acting. 11 iiillictod a grievous liurt 
on C with this dao. A was held gtnlty of abetment under 
Kxplauatitm 2 of Sect. 1U7 ; /oy. v. Kt^han Meah, 12 IT. IL 
Cr. 52. 

A j»riest who knowingly celebrates a bigamous marriages com- 
mits the offence of abetment of bigamy ; Einp. v, Uriii, /. L. R 
0 Bim, 126; but the mere consent of persons to bo prestmt at 
such a marriage ; or their pre.senc(> in coiiMCcpumct* of such con- 
sent; or the grant <;f accommodation in a house for such a 
marriage, does not necc.^-sarily constitute abetment of such mar- 
riage ; ib. Any unmarried person who knowingly enters into a 
marriage which renders the other party guilty of bigamy is a 
principal in the second degree; Tu v. Uraicu^ 1 (J, arul K. 114; 
and would be punishable under Sect. 114 as a principal. 

A Mahornedan guardian of a married female infant who, while 
ber husband is living, causes a marriage ceremony to be gone 
through in her name, but in her absence and without her consent, 
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with another man, does not commit an offence of abetting the 
commission of an offence under Sect. 494. No principal offence 
having been committed, there was no offence which could be 
abetted ; Emp, v. Aldool Currecm, /. L. R. 4 CaL 10, 

The supplying of food to a person about to commit an offence 
is not an abetment of that offence, unless it was supplied in order 
to facilitate the conunission of the offc mco, fl.7., to enable the offender 
to go on a journey to the scene of the offence, or to enable him to 
conceal himself while he sought for an opportunity ; I n re Lingcm 
Ravmaunu, L /v. il. 2 MmL 137. 

A debtor, having paid a sum of money to his creditor, who 
had not at hand a receipt stamp, accepted from him an unstamp- 
ed receipt, pvomiHing to affix a stamj) thereto ; it was held that 
this did not constituit* an ubeiment of the olfence of giving an 
unstamped receipt ; Kmp^ v, MifUmial, I. L» IL 8 *1//. 18; Etnp. v. 
Janld, L L, IL 7 J/owi. 82. 

Uy Sect. 40, as ameuded by Act XXV^II of 1870, the wwd 
''offence’^ in Sects. 309, 110, 1*12, lit, Jlo, 136 and 317 donotoB 
a thing puniHliable under tin* Penal Code, or under any special 
or local law, as delined by Sects, 41 and 42 ; consecjucntly, the 
abetment of oiluuet's uiidtu* special and local law- is punishable 
under these soctious. Hefore the passing of 37 and 38 Viet, c. 
27, there could be no abetment iu India punishable, under Sect. 
109, of an offence committed on the high seas ; Uuj. v. Eimf^touv, 
7 Ihin* IL Utip, ('. (\ 89 ; but as that statute makes such 
offences punishable as li eommitCed within the local jurisdiction, 
they are now punishable under the I'eiial Oode, and an abet- 
ment iu India of such oileuce would also be punishable under the 
Code. 

A foreign subject, resident in foreign territory, instigated 
in such territory the comi^siou of murder, which murder was 
in consoijucnce committed within British territory. It was held, 
that the instigation having taken place wholly in foreign territory, 
and not within any local jurisdiction created by the Code of 
Criminal Procedure, the instigator not belonging to any class mado 
punishable by British Courts by a special law as contemplated by 
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Sect* 8 of the Penal Codc^ was not amenable to a British Conrt ; 

Bejf. V. Piriali 10 Bom. H. C, Rep. 356. 

Mere subscqoent knowledge of an oftonco does not amount to 
evidence of abetment of that oflfonco ; Ihg. v. Shumoerudecn, 
2 IF, ll. Cr. 40. There can be no abotmout of an otlbnco after it 
has once been committed, and, thoroforo, more proof that an 
accused person has given evidence in support of a false charge 
is no ovidenco that ho abetted the institution of it ; In ve Juyut 
J/o/i/ni 10 C. L. It, t; Retj. v. Ram Pamla^ 1) B, L, IL 

App, 16; S. C, sub nom. Reg, v. Faun Vanda^ 18 IF. R, Cr, 28. 

To constitute the offence of abetment it is not necessary that the 
offence abetted should be coiuniitUnl ; In re Dinonath Burooa^ 
ItS \\\ R, Cr, 82; but to make it punishable under Sect. 109, the 
othmee abetted must have been coni in it tod ; v, iinyVeomar 

Bamrji, 1 /«</, Jnr. 0, t!. 105. 

The offence of abctinont under the Penal Cotlo is a substantive 
ofFenco. The conviction of an abettor is, therefore, in no way 
dependent on the coiniction of the principal; lltstj. v, Maruti 
JJadfij 1, L, U, 1 Bom, 15. 

On a eliarg(‘ of alictniont of the ab(‘lnicnt of an offence it is net 
iieees>ar} to provi* that the principal offence was actually coin* 
nutted ; ICmp, v. Truijlukho Nalh, /. L. JL 4 Cal, 806. 

Puni'(h7iieuf of Ahef merit — Principal offence being committed. 

Sect. 109. Viiiiixhmi'nt (if Ahi'tmeiit if the act ahnlted in cowi- 
tni'/n/.— Whoever abets any offence shall, if the act abet* 
ted is committed in consequence of the abetment, and 
no express provision is made by this Code for the 
punishment of such abetment, be punished with the 
punishment provided for this olSfence. 

ikplan(Uion.—Asi act or offenoe is said to be committed 
in consequence of abetment, when it is committed in 
consequence of the instigation, or in pursuance of the 
eonspiracy, or with the aid which constitutes the abet* 
meat. 
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lUustrafims. 

{a) A offers a bribe to B, a public servant, as a 
reward for shewing A some favour in the 
exercise of B’s ofiBcial functions. B accepts 
the bribe. A has abetted the offence defined 
in Sect. 161. 

(h) A instigates B to give false evidence. B, in 
consequence of the instigation, commits that 
offence. A is guilty of abetting that offence, 
and is liable to the same punishment as B. 

('-) A and B conspire to poison Z. A, in pursuance 
of the conspiracy, procures the poison and 
delivers it to B in order that he may admi> 
nister it to Z. B, in pursuance of the conspi* 
racy, administers the poison to Z in A’s absence 
and thereby causes Z’s death. Here B is 
guilty of murder. A is guilty of abetting that 
offence by conspiracy, and is liable to the 
punishment for murder. 

Ojff't'nci’ii wtdi r thl.t chiipfer arc triable hij Ihr rourt bi/ thr 

offeurr aheliid Ig trvMv. A warrant ar giimviaim .dwuhl unlinarilif 
iggue ill the fret iimtanro, nccordiinj ae a warrant i>r giiiatnons may 
iggui'fnr the off'ctire ahetlnl. For offeiic e l oiiiing nwh r ]]5, 

118 <twl (if the offence concealed ht fcifh death or 

tram port at ion fitr life), defendants are not bailable ; for other off cnce.s 
defendants arc bailable or not as the ofence abetU d is haihhlc or not. 

Chatye, 

JVhiTre Princijfal is chartftd in same indiefru ni, — That von, the 
said A B, did, on or about the day of , at , abet 

the commission of tbo said offence of by the said C I), 

which was committed in c^sequonco of the said abetment, and 
that you have thereby committed an offence punishable under 
Sects. 109 and of the Indian Penal Code, and within, &c. 

IFlisfs rnmipal is rwt charged in the same indictment . — 
That one A B (or some person unknown) did, on the day 
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of , at , commit , and that you, tho aaid ( ' 1), 

at 9 abetted the said A B (or person unknown ) in 

the commission of the said , which was committed in 

consequence of the said abetment, and that you have thereby 
committed an offence ptmishablo under Sects. 109 and of 
the Indian Penal Code, and within, t^c. 

ljvi(lenci\ 

In order that an abettor may bo piinislied under tins section, 
it is necessary tlnit it should bo found distinctly, not only that 
the abetment was committed, but also tlnit tho principal offenco 
was committed in conscquonco of such abetment; therefore, the 
chur^(» must contain an allegation of tlio latter fact. In like 
manner, if the abetment is to bo brought under any of tho 
subs(‘quent sni'tions which provide for tho punisliment of certain 
kinds of aln'tinent, proper charges must bo framed in tho terms of 
those sections, ami the numbers of those si'ctions and of tho 
sections im|)osing a punishment for tho j)rinei|)al offence must be 
mentioned in the charge; 1 IP. JL Cf\ ; 2 JP. It, C, h 

1 , 8 . 

In this section the word ‘S»ffcnce*’ denotes anything punish* 
(ible uiult‘r the Penal Code, or under any special or local law; 
S« ct. 4U, antr p. 

Lmhiliiij of Alct (or b under variinis circumsfanres. 

Sect. 110. Punuhtnertl of Ahdvmi if thf parson aheiinl does 
fhr act irith (I diff'erivt intention from that of the Ahettor , — WhO* 

ever abets the commission of an offence shall, if the 
person abetted does the act with a different intention 
or knowledge from that of the abettor, be punished with 
the punishment provided for the offence which would 
have been committed if the act had been done with the 
intention or knowledge of the abettor and with no other. 

Sect. m. Liability of Abettor vhen a diffurenf ae( is done.-— 

When an act is abetted and a different act is done, the 
abettor is liable for the act done, in the same manner 
ud to the same extent as if he had directly abetted 
it; provided the act done was a probable consequenoe of 
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the abetment, and was committed under the influence 
of the instigation, or with the aid or in pursuance of 
the ooni^iracy which constituted the abetment. 

lllmtrations, 

(a) A instigates a child to put poison into the food 
of Z, and gives him poison for that purpose. 
The child, in consequence of the instigation, 
by mistake puts the poison into the food of 
Y, which is by the side of that of Z. Here, 
if the child was acting under the influence 
of A’s instigation, and the act done was under 
the circumstances a probable consequence of 
the abetment, A is liable in the same manner, 
and to the same extent, as if he had insti* 
gated the child to put the poison into the 
food of Y. 

(h) A instigates B to burn Z’s house. B sets Are to 
the house, and at the same time commits 
theft of property there. A, though guilty of 
abetting the burning of the house, is not 
guilty of abetting the theft ; for the theft was 
a distinct act, and not a probable consequence 
of the burning. 

(<■} A instigates B and C to break into an inhabited 
house at midnight for the purpose of robbery, 
and provides them with arms for that purpose. 
B and C break into the house, and being resist- 
ed by Z, one of the inmates, murder Z. Here if 
that murder was the probable consequoioe of 
the abetment, A is liable t(Kthe punidunent 
provided tof murder. 

Sect. 112. Cvmulaftve Punishment for act abetted and for act 

doM.’-Jt the act for which the abettmr is liable under the 
lust preceding sectitm is committed in addition to die 
not abetted, and constitutes a distinct offence, the abet- 
ter ia liable to punishment for each of the offences. 
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lUusfraiion, 

A intUgates B to resiat by force a distreai made by a 
public servant. B, in oousequenoe, resists that 
distress. In offering the resistance, B volun- 
tarily causes grievotu hurt to the officer exe- 
cuting the distress. As B has committed both 
the offence of resisting the distress, and the 
offence of voluntarily causing grievous hurt,B 
is liable to punishment for both offences ; and 
if A knew that B was likely voluntarily to 
cause grievous hurt in resisting the distress, A 
will also be liable to punishment for each of 
the offences. 

Sect. 113. Liahilitij of Ahfttor for an (liferrnt from that 
inteivinl. When an act is abetted with the intention on 
the part of the abettor of causing a particular effect, and 
an act for which the abettor is liable in consequence of 
the abetment causes a different effect from that intended 
by the abettor, the abettor is liable to the effect caused, 
in the same manner and to the same extent as if he had 
abetted the act with the intention of causing that effect, 
provided he knew that the act abetted was likely to cause 
that effect. 

IHun/ratian. 

A instigates B to cause grievous hurt to Z. B, in 
consequence of the instigation, causes grievous 
hurt to Z. Z dies in consequence. Here, if A 
knew that the grievous hurt abetted was likely 
to cause death, A is liable to be punished with 
the punishment provided for murder. 

Notf. 

In Bpctiond 110 nnd 1 1 2 tho word " offence ” denotes anything 
ponishablo under the Penal Code or under any special or local law ; 
Section. 40, ante, p. 38. 

Abettor preemt when offence committed, 
lift Abettor 'preeenl when offenee ie committed.— ‘V/ hCn* 

ever any person wlm, if absent, would bo liable to be 
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punished as an abettor, is present when the act or offence 
for which he would be punishable in consequence of the 
abetment is committed, he shall be deemed to have com- 
mitted such act or offence. 

Evidence. 

Tills section simply provides for the punishment of what the 
English law calls principals in the second degree. A person 
present abetting an offence is to be deemed to have committed 
the offcncoi though he does not in fact do so any more than a 
principal in the second degree does. Hence all who are present 
aiding and assisting a man to commit a rape are principal offenders 
in the bocoikI degree, v/hether they be men or women 1 Rilss. 
on Crimrft, 5 Edit. SW ; and hence Lord Audley (8 lloirtdVs State 
Trials, 401) was convicted as a principal of u rape on his owiiw’ife^ 
because he aided another to ravish her. 

There are several modes of abetment defined in the Penal Code. 
One is instigating another to commit an offence. If A ins- 
tigates B to murder Z he commits abetment ; if absent, be is pun- 
ishable as an abettor, if the offence is committed, under Sect. 109; 
if present, ho is by this hectiou to be deemed to have committed 
the oflfouce, and is punishable as a principal. Another mode of 
abetment is by intentionally aiding, by any act or illegal omissiont 
the doing of an offence. A aids B to murder Z. If absent, 
he is punishable as an abettor, and may be liable under Sect. 1 09 ; 
if present, then he is to be deemed as much to have committed the 
offence as if be had struck the fatal blow. The meaning of this 
section is, that if the nature of the act done constitutes abetment, 
then, if present, the abettor is to be deemed to have comtnitted 
the offenoo, though, in point of fact, another actually committed 
it; 4 Mad. U. C. Rulings, 6(h March 18G9, 37. If an abettor 
of an oifeucc is, on account of his presence at its commission, 
to be charged under SSet. 114 as a principal, his abetment 
must continue down to the time of the commission of the 
oBence. If he distinctly withdraws at any moment before the 
final act ia done, the offence cannot be held to haVe been com* 
mitted under hia continuing abetment ; Beg. ?• Amrifa Oavinda, 
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10 Bom. B. C. It. 497. Where the coart finds that parties came 
with a number of armed men and forcibly carried off a crop 
without the consent of tho owner, even if such parties took no 
part in tho actual carrying off, they must be considered as prin** 
cipals; Iteg. v. Shib Chtiuder Muiidle, 8 W. R. CV. 69. 

In framing a charge against an abettor who is present at the 
comniission of the principal offence, ho should bo charged with 
having committed that offence; Re^j. v. Chima, 8 Bom. II. 0. Rep, 
C. f\ 164 ; and in support of tho charge it must bo proved that 
the accused did such acts as to make himself liable as abettor if 
absent ; and that he was actually present when tho offence was 
committed; Ite^, v. Niruni, 7 IT. R. Or. 49. 

The word offence” in this section denotes any thing punish* 
able under the Penal Code or under any special or local law; 
Sect. 40, rtn/c, p. 38. 

'Vnnishmcnt for aleiment — Prhhcipal offence not having 
been commit iod^. 

Sect. 115. AldmnU of an Offence Death or 

Traniijhjrtatioii for Life vhere offence imwt nmmitied, — WhO6V0r 

abets the commission of an offence punishable with death 
or tranqiortation for life diall, if that offence be not 
committed in consequence of the abetment, and no express 
provision is made by this Code for the punishment of 
such abetment, be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine; and if any act, for whioh 
the abettor is liable in consequence of the abetment, and 
whioh causes hurt to any person, is done, the abettor 
shall he liable to imprisonment of either description for 
a term which may extend to fourteen years, and shall 
else he liable to fine. 

Ilhutratim. 

A instigates B to murder Z. The offence is not oom- 
mitted. If B bad murdered Z he would have 
been subject to the punidiment of death or 
transportation for life. Therefore, A is liifole 
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to impriMnment for a term which may extend' 
to seven years, and also to a fine ; and if any 
hurt be done to Z in consequence of the abet* 
ment, he will be liable to imprisonment for a 
term which may extend to fourteen years, and 
to fine. 

Sect. 116. Abetment of an Itjfenee puniehahle with Imprison- 
ment where Offence is vot eommitird. If the Abettor or the Person 
abetted be a Public Servant whoie duty it is to prevent the Offence. 

—Whoever abets an ofibnce punishable with imprison* 
ment shall, if that offence be not committed in conse* 
quenoe of the abetment, and no express provision is made 
by this Code for the punishment of such abetment, be 
punished with imprisonment of any description provided 
for that offence, for a term which may extend to one* 
fourth part of the longest term provided for that offence, 
or with such fine as is provided for that offence or with 
both ; and if the abettor or the person abetted is a public 
servant whose duty it is to prevent the commission of 
such offence, the abettor shall be punished with impri- 
sonment of any description provided for that offence, for 
a term which may extend to one-half of the longest term 
provided for that offence, or with such fine as is provided 
for the offence, or with both. 

lUnstratioHi^. 

(a) A offers a bribe to B, a public servant, as a 
reward for shewing A some favour in the 
exercise of B’s official functions. B relhses to 
accept the bribe. A is punishable under this 
section. 

(t) A instigates B to give false evidence. Here^ if B 
does not ^ve false evidence, A has never* 
theless committed the offence defined in this 
section, and is punishable accordingly. 

(r) A, a police officer, whose duty it is to prevent 
robbery, abets the commission of robbery. 
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Hare though the robbery be not committed, 
▲ is liable to oiie*half of the longest term of 
imprisonment provided for that offence, and 
also to fine. 

(*/) B abets the commission of a robbery by A, a 
police officer, whose duty it is to prevent that 
offence. Here, though the robbery be not com- 
mitted, B is liable to one-half of the longest 
term of imprisonment provided for the offence 
of robbery, and also to fine. 

For Court of Trial, insiie of Sumowris or irtimin/, mid bail, 
jfee ante, p. 126. 

Charge, 

That you, the said A B, did ou or about thu day 

of , at , abet the corninissiou by oiu* C I) 

of un offouco punibluiblo by doath, t(» wit, murder, which said 
<»lfenn* was not committed in consequence orsueh abotimuit, and 
that you have thereby committed au oftenco punishable under 
Sect* lie of the Indian Penal Code, and wi^hin, &c. 

la ihr ratio of a charge undor Serf, 1)6, hofh that Herilou, and 
ihe action under u'hlrh the prineijMil offence in pujiiMhahle vinet be 
mentioned. 

In these tivo sections ihe word ‘S)tTence’' denotes anything 
punishable under tin* Penal i.^>de, or under any special or l()cal 
law ; Sect, 40, ante, p. it8. 

Ahetmmi of an Offence by the Public, or by 
more than ten Persons, 

Scot. 117* Abetting tJte Comm lesion of an Offence ly t her Public f 
or more than ten Per eons, -^Whoever abcts tho Commission 
of an offence by the pnblio generally, or by any number 
or elaas of persona exceeding ten, shall be punished with 
imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 

' Illustration. 

A a ffi x e s in a publie place a placard, instigatiog 
a secti consisting of more than ten members, 
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to meet at a certain time and place for the 
porpoee of attacking the members of an ad- 
V Terse sect while engaged in a procession. A has 

committed the offence defined in this section. 

For Court of Trial, issue of Summom or Warrant, and Bail, see 
ante, p. 126. 

Charge. 

That you, the said AB, did on or about the day 

of > at , abot the commission of an offence, to 

wit, the offence of rioting, by a number of persons exceeding 
ten, to wit, by affixing in the public streets of Bombay a 
placard instigating the Reedees to attack the Hindus while 
engaged in the Ounputti processions, and thereby committed an 
offence punishable under Sect. 117 of tho Indian Penal Code, 
and within, &c. 

Evidence. 

This offence can be committed by one person, or by any num- 
ber of persons. The first thing to bo proved is tho abetment of 
some offence as defined by Sect. 40, ante, p. 88. Then it must 
be proved, in the event of the abetment being by instigation or 
oonspirac^i that it was intended that the offence should be com- 
mitted by the public generally, or by more than ten persons ; and 
in the event of the abetment being by aiding, thit it was actually 
coroniittod or attempted to bo committed by tho public generally, 
or by more than ten persons. 

Tho word ** offence in this section denotes anything punish- 
able un^er the Penal Code, or under any special or local law ; 
Sect. 40, ante, p. 88. 

Conceahneni of design to commit Offences. 

86Ct. 118. Concealing a design to commit an Offence punish* 
able with Death or Tramffortation for lays.— Whoever, intend- 
ing to facilitate or knowing it to be likely that he will 
thereby facilitate the oommiasion of an offence pnnish- 
able with death or tranqiortation for life, voluntarily 
eeneeabiby any aot ofiUegalomierion/theeMiitence of 
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a dMign to commit such offence, or makes any representa* 
tion which he knows to be false respecting such designs, 
shall, if that offence be committed, be punished with 
iipprisonment of either description for a term which may 
extmid to seven years, or if the offence be not committed, 
with imprisonment of either description for a term which 
may extend to three years; and in either case shall also 
be liable to fine. 

lUtuiration, 

A, knowing that daooity is about to be committed at 
B, falsely informs the magistrate that daooity 
is about to be committed at C, a plaoe 4n an 
opposite direction, and thereby misleads the 
magistrate with intent to facilitate the com* 
mission of the offence. The dacoity is commit- 
ted at B, in pursuance of the design. A is 
punishable under this section. 

Sect. 119. A rMir Servant concealing a dceign to commit an 
0/f«NCf.— Whoever, being a public servant, intending to 
facilitate or knowing it to be likely that he will thereby 
facilitate the commission of an offence, the commission 
of which it is his duty as such public servant to prevent, 
voluntarily conceals, by any act or illegal omission, the 
existence of a design to commit such offence, or makes 
any representation which he knows to be false respecting 
such design, shall, if the offence be committed, be 
punished with imprisonment of any description provided 
for the offence, for a term, which may extend to one-half 
of the longest term of such imprisonment, or with such 
fine as is provided for that offence, or with both; or, if 
the offence be punishable with death or transportation 
for lifis, with imprisonment of either description for a 
tttm which may extend to ten years; or, if the offence 
be not committed, Aidl be punished with imprisonment 
of xny descriptUm provided for the offence, for a term 
which may extend to one-fourth part of the longest 
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tern of tueh impriscniment, or with such fine as is pro- 
vided for the offence, or wilh both. 

lUudration. 

A, an officer of police, being legally bound to give 
information of aU designs to commit robbery 
which may come to his knowledge, and know- 
ing that B designs to commit robbery, omits 
to give such information with intent to faci- 
litate the commission of the offence. Here A 
has, by an illegal omission, concealed the 
existence of B’s design, and is liable to punish- 
ment according to the provisions of this section. 
Sect. 130. Cowealimj a deiiijn l<i commit an Offence punieh- 
abk wUh / Whoever, intending to facilitate or 

knowing it to be likely that he will thereby facilitate 
the commission of an offence punishable with imprison- 
ment, voluntarily oonoeals, by any actor illegal omission, 
the existence ofa design to commit such offence, or makes 
any representation which he knows to be false, respecting 
such design, shall, if the (ffibncebe committed, be punished 
with imprisonment of the description provided for the 
(ffienoe, for a term which may extend to one-fourth, and 
if the offence benot committed, to one-eighth of the longest, 
term ofsuohimprisonment, or with suchfineasis provided 
for the offence, or with both. 

Evidnice^ 

In oasefl under SectH. 118, 119 and 129 it maRt be alleged in 
the charge and proved — Istly, that there was an intended offence; 
2ndly, that the intention to commit that offen(^ was knowh to 
the aooused, not merely Huspei'ted by him ; Srdly, that he volute 
itmlp concealed the existence of such intention » and such con- 
eealmont may be by an acifon his parts or an illegal otnissioni or 
a false lepresentation ; 4thly, that the accused by bis conceal* 
ment of the design actually intended to facilitate the commission 
the offenoof or knew that he would be likely thereby to facili- 
tate such commission. If it is desired that the higher punish* 
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ment provided by these sections should be inflicted, it mast be 
alleged and proved that the offence, the commission of which 
was concealed, was actnally committed; but it is not necessary 
to prove that the concealment actually facilif at ed the commission 
of the offence. These sections all contemplate the concealment 
of a design by persons other than the accused to commit the 
offence charged ; Reg, v. Rajeoomar, 1 huL Jut, 0,8. 105* 
Tho concealment of an offence after it has been committed is 
not of itself an abetment ; 5 R, /• and P. 106 ; though, coupled 
with other facts, it may bo an important link in the chain of 
evidence^ bringing home tho offence of abetment to an accused 
person ; and in some cases it may bring the person concealing 
the offt'iico under tho provisions of Sects. 202 and 203. 


1« r. c. 
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CHAPTER VI. 

Oppences against the State. 

Waging War. 

Sect. 121. Waging ifar, .Jf-c.— Whoever wages war 
against the Queen, or attempts to wage such war, or 
abets the waging of such war, shall be punished with 
death or transportation for life, and shall forfeit all his 
property. 

Wmlration, 

(a) A Joins an insurrection against the Queen. A has 
committed the offence defined in this section. 

(//) A in India abets an insurrection against the 
Queen’s Government in Ceylon, by sending 
arms to the insurgents. A is guilty of abetting 
the waging of war against the Queen. 

Sect. 121v. CoiiKjiiracy fo covniiit O/fuces fmni'^hiihk liy Sect. 

121.— Whoever within or without British India conspires 
to commit any of the offences punishable by Sect. 121, or 
to deprive the Queen of the sovereignty of British India 
or of any part thereof, or conspires to overawe by means 
of criminal force or the show of criminal force, the 
Government of India or any Local Government, shall 
be punished with transportation for life or any shorter 
term, or with imprisonment of either description which 
may extend to ten years. 

Egjianaiion.—To constitute a conspiracy under t hi s 
section, it is not necessary that any act or ill^al 
omission shall take pladb in pursuance thereof. 

Sect. 122. See p. 142. 

Sect. 128. Seep. 148. 

Sect. 124. See p. 144. 

Sect 124 a. Sec p. 14 ( 3 . 
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Sect. 125. Waging War against any Asiatic Potrer ia AUiatice 
with the Queen.— inLoever Wages war against the Ctoyem- 
meat of any Asiatic power in alliance or at peace with 
the Ctoeen, or attempts to wage such war, or abets the 
waging of such war, shall be punished with transportation 
for life, to which fine may be added ; or with imprison- 
ment of either description fer a term which may extend 
to seven years, to which fine may be added; or with fine. 

Ofiences under Seds. 121,121^1, and 125, are triahh^ by (he 
Ctairf of Sessi*m. A warrant should issue in flu first instance, Folice 
ofJie^Ts may md arrest without a warrant, Dtfendants are not 
bailahlt\ Xat rampoundable. Sanction must lu obtained for the 
prosecHtion undrr Sect, IDO of the Criminal rroiedure Code, 1882. 

Char(jt\ 

Thut yoii, on or about tlu^ day of , at , waged 

War (or attenipti^d to wage war, or abetted tlie waging of war) 
against the Queen (or agaiuHt , an Asiatic power, in 

alliance with, oi at pence with the Queen) ; and that you have 
thereb} committed an offence puuiBhable under Sect. 121 (126) 
of the Indian Penal Code, and wnthiu, Ae. 

Evidence, 

In order to support this charge, if is necessary to prove that 
wlneli in law amounts to a waging of war, or an attempt to wage 
war, <brectly or constructively, against the Queen or against any 
Asiatic power in alliance or at peiwe witli the Queen ; and to 
prove that the person charged was either present and actually 
engaged in it, or was aiding and abetting it. The waging of war 
intended by these sections is an offence of a narrower description 
than that called in England levying war. Ijevying war includes 
not only the actual disposition of an armed force, but also the 
collection and training of such force. Waging war evidently 
only refers to the actual carrying on of aggressive operations 
with or without actual fighting taking place. Waging war is 

nearly the same as what is called in Englisli law direct levying 

of war. 
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The camber of persons assembled is not material to constitute 
either a levying or a waging of war; three or four will constituti; 
it as well as a thousand ; 3 Inst. D. It is not necessary fchat they 
shoald be armed with military weapons, or with colours flying; 
Foit. 208 ; nor is actual fighting necessary ; Fast. 218; 1 Bale, 
144; if substantial steps be taken towards that end, beyond the 
mere collection of a number of men.or arms together, which is 
met by Sect. I22t post, p. 142. But there must bean insurrection, 
there must bo force accompanying that insurrection, and it must 
be for an object of a general nature ; Reg. v. Frost, 9 C. and 
P. 129; and not in furtherance of some private grievance. 

War waged against a sovereign supposes an open rebellion 
against him for the ])urpose of deposing or imprisoning him, or of 
getting him into the power of the r(*bel*<, or of forcing him to 
put away his ministers, or of overturning his Government; 
1 Hale, 152; Fost. 210; and see R. v. The Earls of Essex and 
Southampton, 1 St. Tr. 1334: and includes the holding or defending 
any of the sovereign's castles, forts, or ships against the sovereign 
or his forces, or delivering them up to rebels through treachery ; 
Fost. 2VJ ] I Hale, 168, 169. In case of war waged against 
a sovereign, all persons assembling and marching with rebels 
are guilty, whether they are aware of the purpose of the 
assembly, or aid aud assist in committiug acts of violence or not; 
R. y. The Earls of Esse jc and Southampton; Moore, 621: unless 
compelled to join and continue with them pro timore mortis. 
But, under the Penal Code, this does not extend to the participat- 
ing in crimes punishable with death. But if a person is not 
actively taking part iu the main enterprise, but keeping himself 
in such a position as to be able to aid those who are, then such 
person is guilty of abetting the waging of war against the Queen 
or sovereign of the count|^ where the war is actually waged. In 
order to maintaiu the charge either of waging war or of abetting 
the waging of war, proof most be given of a war actually waged, 
and not merely of a conspiracy to wage it; 1 EaU, 141-148; 
1 Bauk, e. 27, $. 27. A conspiracy to wage war, however, is 
provided for by Sect. 121 a, anfe, p. 188. 
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The existeBce of & State as a separate power is a fact of which 
judicial notice will be taken by the courts of law, if such State has 
been recognised by the sovereign power under which tlie courts 
are constitutcKl. But if, upon a civil war in any country, one 
]>art of a nation should separate from the other, and establish 
for its^df an iuJepeudent goverinnent, the nowly-formed nation 
cannot be recognised by the courts of law until it has been re- 
cognised by thosovereigu. Still the judges aro bound, e<i’o//lrio, to 
know whether or not the Government has recognised such nation 
as au independent Slate; I'ayhr on Evidenct', 8tli Kdit., Vol. I., 
p. ;5. If there should be any doubt on this point, the court should 
refer to its superior court, through which information will bo 
obtained from that dt‘partineut. of the Government within whose 
province the Mibject actually falls; Michell v. Sulfan of Johore ; 
(1894) 1 ii*. 14 lb 

The rule of Kngiish statute law in n»gard to treason and mis- 
prision of treason is, that no person shall bo indicted, tried, or 
attainted thereof but upon the oaths and testimony of two lawful 
wiincsscs. The repealed Kvulenco Act 11. of 18 j 0 recognised 
the English law on this subject, Sect. 28 (which provided that 
the direct evidence of one witness, entitled to full credit, should 
be sufficient for proof of any fact in any court), making an excep- 
tion in cases of treason. But this exception no longer holds ; for 
now, under Sect, 134 of the pro.sent Evidence Act, I. of 1872, 
** Xo particular number of witnesses shall, in any case, be required 
for the proof of any fact/' Under English statute law the two 
i*ituess€8 in cases of treason must testify, ** either both to the 
same overt act, or one to one aud the other to another overt act 
of the same treasou, unless the accused shall openly, without 
violence, confess the same; and further, that if two or more 
distinct treasons, of divers heads or kinds, shall be alleged in one 
indictment, one witness produced to prove one of these treasons, 
and another another, shall not be deemed to bo two witnesses to 
the same treason/’ This protective rule, which in England has 
remained in its present state since the days of King William III., 
and in Ireland was adopted in the year 1821, has been incorporate 
with some slight variation, into the constitution of America, 
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of tlio same, intending by such concealment to facilitate (or 
knowing it to be likely that such concealment would facilitate) 
the waging of such war against the Queen, and that you have 
thereby committed an offence punishable under Sect. 123 of the 
Indian Penal Code, and within, &c. 

Eridence. 

Prove the existence of a design to wage war, that the defend- 
ant knew of such design, and that ho concealed it either by one 
act, or by a series of acts, or by ont^ illegal omission, or by a 
aerioH of illegal omissions. The concealment will only be able to 
be proved inferontially, as, to prove it actually, it would be neces- 
sary to call every one to whom ho ought to have made the de- 
sign known, which would ho in fact to call every official in the, 
neighbourhood. 1'h(» must U'^ual case will be that of a conspiracy 
to wag(5 war, in whi<*h case every one* who takes an active part in 
the confi))iracy will Ix^ guilty of an olleuco under this section. 
The intent with which the design was concealed must also be 
shewn directly or infen'utuilly. 

AssAUL'nN(. Ooveunor-Gkskrvl, itc. 

S 60 t. 124. Amiultiiuj itort'niOT'Hevern} , 4*^.— WhO6V0r, 
with the intention of inducing or compelling the Gover- 
nor-General in India, or the Governor of any Presidency, 
or a Lieutenant-Governor, or a Member of the Council of 
the Governor-General of India, or of the Council of any 
Presidency, to exercise or refrain from exercising in any 
manner any of the lawful powers of such Governor- 
General, Governor, Lieutenant-Governor, or Member of 
Council, assaults, or wrongfully restrains, or attempts 
wrongfully to restrain, or overawes by means of crimi* 
nal force or the show of criminal force, or attempts so to 
overawe, such Governor-General, Governor, Lieutenant- 
Governor, or Member of Council, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Trinbh hy ihe Conri of Satsion* A warrant ithould issne in the 
first instance* Police* officere may not arrest without a fcofremi^ 
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Defendanfg are not baOablo. Not eomfoundahU'. Sanction re- 
quired under Sect* 196, Or, P. C., 1882. 

Charge^ 

That you, on or about the day of , at , with 

the intention of inducing (or compelling) the Right Hon. A B, 
the Governor-General of India ( or the Governor of the 
Presidency, or the Lieutenant-Governor of 
f or the Hon. A B, a Member of the Council of the 
Governor-General of India, or of the Council of the 
Presidency) to exercise (or refrain from exercising) a lawful power 
such , to wit: (hero insert description of power 

intnided to he affected) assaulted (or wrongfully restrained, or 
attempted wrongfully to restrain : or overawed by moans of 
criminal force* or by the show of criminal force) such 

, and that you have thereby committed an offence 
punishable under Sect. 124 of the Indian Penal Code, and 
within, &c. 

Evidence, 

Prove that the defendant committed the assault on, or wrong- 
fully restrained or attempted wrongfully to restrain, or overawed 
by means or by show of criminal force, some one of the persons 
named in the section. It will not be necessary to provo thoappoint- 
ment of such person, nor that he acted as such, for the Evidence 
Act provides that no fact of which the court will take judicial notice 
need be proved, and among the things of which the court is bound 
to take judicial notice, are the accession to oflSce and the names 
®nd titles of persons filling any public office in British India, if the 
fact of their appointment has been notified in the Gazette of India 
or the local Gazette : Sects. 56, 57 ; but the fact that the person 
against whom the offence was committed was the person known 
onder the name or title by which he is described in the charge 
nmst be proved. As to wbat is wrongful restraint, see Sect. 839, 
poif ; and for the definition of criminal force, see Sects. 349 aod 
850, poet. Prove, also, by the words or acts of the defendant, or 
by the circamstanoes connected with the commission of the 
the object with which it was committed. 

19 p. c. 
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Excitikg Disaffection. 

860t. 124 a. Exciting Duaffection.—Whoevet by words, 
cither spoken or intended to be read, or by signs, or 
by visible representation, or otherwise, excites or attempts 
to excitefeelingsof disaffection to the govenunent estab* 
lished by law in British India, shall be punished with 
transportation for life, or for any term, to which fine 
may be added, or with imprisonment for a term which 
may extend to three years, to which fine may be added, 
or with fine. 

Exjilanaiion . — Suoh a disapprobation of the measures of 
the Government as is compatible with a disposition to 
render obedience to the lawful authority of the Govern* 
ment, and to support the lawful authority of the Govern- 
ment against unlawful attempts to subvert or resist that 
authority is not disaffection. Therefore, the making of 
comments on the measures of the Government, with the 
intention of exciting only this species of disapprobation, 
is not an offence within this clause. 

Triable by the Court oj Semoii. A Kamiut ^houhi iume In the 
firH itmtanee. Police officers may not arreel tcithont a I'-arrant. 
Defendante are )wt bailable. X»i rumpounchiblt . Sanction require 
ed under Seri. 196, Cr. P. 1882. 

This sootion was inserted by Act XXVII. of 1870. Chaps. IV. 
and V. apply to offences under this section, but not Chap. XXIII 
Sect, m Seep. 139. 

Evidenci . 

If a person iwe< either spoken or written vwih rnleulated to 
create in the minds of persons to whom they are addressed a 
disposition not to obey the lawful authority of the Government 
or to subvert or r^st that authority, if and when the 
should arise, and tf he does eo tvith the intention of creatini; snob 
a disposition in the minds of his hearers or readers, he will be 
guilty of the offence of attempting to excite disaffection within 
the moaning of this section ; Onp. v. Jogendra, I. L,R.i9 CaL 86. 
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Sect* 128. Committing Depredation on Terrifones of ang friendly 
Power.— Whoever commits depredation, or makes prepa- 
rations to commit depredation, on the territories of any 
power in alliance or at peace with the dueen, shall be 
punidied with imprisonment of either description for a 
term which may extend to seven years, and i^all also be 
liable to fine and to forfeiture of any property used, or 
intended to be used, in committing such depredation, or 
acquired by such depredation. 

Triable by the Court of Sesaion* A warrant nhould iseue in the 
first instance. Police officers may not arrest irithonf a warrant. 
Defendants are not bail able. Not compoundoble. Sanction rc- 
quired under Sert. 106, Cr. P. (?., 1^82. 

Charge. 

That you, on or about the day of , at , 

committed {or made preparations to commit) depredation on tho 
territories of , a power iu alliance (or at peace) with tho 

Queen, and that you have thereby committed an offonoo punish- 
able under Sect. 126 of the Indian Teual Code, and within, &c. 

Evidence. 

'rhe proof of this offence will bo very similar to that of 
waging war against au Asiatic power in alliance or at peace with 
the Queen. In fact, it may be found that a person charged with 
that offence is really guilty of this, as an expedition which was 
apparently for the purpose of waging war may really be only for 
that of plunder. The power on whose territories the depredation 
is to bo committed need not be an Asiatic power, as in the 125th 
section. There must be an entry of some kind, armed or other- 
wise, into the territories of a foreign friendly power during which 
depredation is committed, or there must be preparations made for 
purpose of such an expedition. 

Receiving Pkopebty acquired by Depredation. 

Sect. 127. Iteceiping Property acquired by Depredation.— 
Whoever receives auy property, knowing the same to 
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hftYa been taken in the oommiesion of any of the offend 
mentioned in Secta. 125 and 126 shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine, and 
to forfeiture of the property so received. 

Tfidb/i' by thr Cowl of Sfinnion. A irarrant nhould tisstie in fhe 
firni imUinrot Police officer a may not arrest nifhoui a warrant* 
DefisnJaniH art not lailahle. Xof compoundnble. No sanction 
retjuireiL 

Charge, 

ITiat you, on or about tlio day of , at , 

recoivrd a ring rnul a brooch (**any projierty knowing the same 
to have been taken in the commission of depredation on the terri- 
tories of , a power in alliance (or at peace) with the 

Queen {or iu waging war against , an Asiatic power 

in alliance nr at peace with the Queen ) ; and that you have thereby 
committed an oflcnco punishable under Sect. 127 of the Indian 
Ponul Code, and within, &c. 

Evidenrt , 

Prove the waging of war, or the committing of depredation, the 
receipt of tho property, and the knowledge of tho defendant. As 
to what constitutes receipt and knowh^dge, see tho Chapter on the 
Receipt of Stolen Property, jyost^ tho remarks in which will also 
apply to this section. There is no detinitiou of the word 
** pi'operty in the Code, but it would seem as if by property was 
meant movable property, because tho terms take and ‘'receive^* 
are hardly applicable to immovable property. 

SuFFEKiNo State Prisoksr to kscave. 

Sect 128. r 'olunlarily allowing Pritoner if State, ^r., io esrape. 
— ^Hioever, being a public servant, and having the 
onstody of any State prisoner, or prisoner of war, 
voluntarily a^ews snob prisoner to escape from any 
place in which such prisoner is confined, shall be ponieh* 
ed with tran^rtation for lifis, or imprisonment of 
ritb«r description for a term whi^ may extend to ten 
yean, and shall also be liable to fine. 
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Sect 129. Negligently suffering Prisoner of State, to 
escape.— WhoeveT, bcixig a public servant, and havi:^ the 
custody of any State prisoner, or prisoner of war» 
negligently suffers such prisoner to escape from any 
place of confinement in which such prisoner is confined, 
shall be punished with simple imprisonment for a term 
which may extend to three years, and shall also be 
liable to fine. 

Offences under Sect. 128 are friable by the Court of Session ; those 
nndei' Sect. 129 either by the Court of Session, Presidency Magis* 
irate, or a Magistrate of the first class. A imrrant should issue in 
the first instance. Police officers may not arrest without a warrant. 
Defendants are not bailable under Sect. 128, but bailable under 
Sect. 129. Not compoundable. Sanction required under Sect. 190, 
Cr. P. C., 1882. 

Charge. 

That you, boing a public servant, to wit : {here describe the office 
of the accused), and as such having tl»e custody of , a 

State prisoner (or prisoner of war), on or about the day 

of , at , voluntarily allowed {or negligently 

suffered) such prisoner to escape from , the place in 

which such prisoner was confined ; and that you have thereby 
committed an offence punishable under Sect, 128 (or 129) of the 
Indian Penal Code, and within, &c. 

Evidence. 

Prove that the accused acted as a public servant, and had the 
custody, in a place of confinement, of a State prisoner, or pri- 
soner of war, and that such prisoner escaped. It must be proved 
also that such escape was through the voluntary act of the accused, 
or through his negligent default. It is not necessary to prove 
actual negligence, the law will imply it ; see 1 Hale, 600 ; but if, 
in fact, the escape were not negligently suffered or vpluntarily 
allowed, as if the prisoner by force rescued himself, or was 
rescued by others, and the defendant made fresh pursuit after 
him, but without effect ; all this must be shewn upon the part of 
the defendant. Also, it is immaterial whether the prisoner were 
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guilty of sncb acts as would justify bis detention as a State 
prisoner, provided tbe warrant or autborify was snch on tbe face 
of it as would justify tbe accused in detaining bim. 

See the explanation to the next section. 

Aidiko State Pbibokeb to escape. 

Soot. 180. Aiding eseafe of and harbouring Prisoner . — ^WllO« 
OTor knowingly aids or assists any State prisoner, or 
prisoner of war, in esoaping from lawful oustody, or offers 
or attempts to resone any suoh prisoner, or harbours or 
oonoeals any suoh prisoner who has esoaped from 
lawfhl oustody, or offers or attempts to offer any resist- 
anoe to the reoapture of suoh prisoner, shall be punished 
with transportation for life, or with imprisonment of 
either des<^ption for a term whioh may extend to ten 
years, and diall also be liable to fine. 

Hatf)lanntion.—A State prisoner or prisoner of war who 
is permitted to be at large on his parole within certain 
limits in British India is said to escape from lawful 
custody if he goes beyond the limits within whioh he 
is allowed to be at large. 

Triable by (he Court of Session. A warrant should issue in the 
first instance. Police officers may not arrest without a warrant. 
Defendants are not bailable. Not eompoundahle. Sanction required 
under Sect. 196, Cr. P. C., 1882. 

Charge. 

That you, on or about the day of , at 

knowingly aided (or assisted, or rescued, or attempted to rescue) 

, a State prisoner (or prisoner of war) in escaping 
from lawful custody ; or knowingly barbonred ( or concealed, or 
offered, or attempted to offer resistance to the recapture of) , a 
State prisoner (or prisoner of war) who had previously escaped from 
lawful custody ; and that you have thereby committed an offence 

punishable under Se^ 130 of tbe Indian Penal Code,aud within, &c. 

Evidence. 

ftove that A B was in custody as a State prisoner or prisoner 
of war, and that the accused idded and assisted such prisoner to 
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escape from lawful custody ; or that the accused rescued him or 
attempted to rescue him from such oastody. Or, that such 
prisoner having escaped from lawful custody, the accused, 
knowing the facts, harboured or concealed him, or offered, or 
attempted to offer, resistance to officers who were endeavouring 
to recapture him. The knowledge of the defendant may be proved 
either from the admission of the accused before a magistrate, or 
by evidence of circumstances from which the court or jury may 
fairly presume such a knowledge. For further remarks on this 
offence, in respect of its necessary ingredients, soo the Chapter 
on Offences against Public Justice. 
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CHAPTER VII. 

OmNCKS RELATING TO TBE ArMY AND NavY. 

S60t. 18L Abetting Mutiny, ^r , — Wh06V6r abdtS th6 
oommitting of mutiny by an ofBoer, soldier, or sailor, in 
the army or navy of the Queen, or attempts to seduce 
any snob officer, soldier or sailor, from his all^^iance or 
his duty, shall be punished with transportation for life, 
or with imprisonment of either description for a term 
whioh may extend to ten years, and shall also be liable 
' to fine. 

Explanation.— Jjx this section the words "officer” and 

soldier” include any person subject to the articles of 
war for the better government of Her Majesty’s army, 
or to the articles of war contained in Act No. V. of 1869. 

Sect. 132. Abetting Mutiny, if mutiny be eimmitted in cunec- 
ywnee //ww/.— Whoever abets the committing of mutiny 
by an officer, soldier, or sailor, in the army or navy of 
the Queen, shall, if mutiny be committed in consequence 
of that abetment, be punished with death, or with trans- 
portation for life, or imprisonment of either description 
for a term which may extend to ten years, and shall also 
be liable to fine. 

Sect. 133. Abetting AseauU by SoUlier, ^v..— Whoever abets 
an assault by an offioer, soldier or sailor, in the army 
or navy of the Queen, on any superior offioer, being 
in the exeoution of his offioe, shall be punished with 
imprisonment of either desoription for a term whioh may 
extend to three years, and dxall also be liable to fine. 

Seot. 184. Abetting eueh AuavU, if the AseauU be eommiUtd. 

^•Whoever abets an assault by an offioer, soldier, orsailor 
in the army or navy of the Queen, on any superior offioer 
beinf in the exeontton of his office, shall if such assault 
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oonunitted in oonseqnenoe of that abetment, be pnnidied 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be 
liable to fine. 


Sect. 135. ton.— Whoever abets the deser* 

tion of any ofBoor, soldin, or sailor, in the army or navy 
of the Queen, shall be punished with imprisonment of 
eitibier description for a term which may extend to two 
years, or wilii fine, or with both. 

Sect. 186. Harbouring a Deserter . — Whoever, except as 
hereinafter excepted, knowing, or having reason to 
believe, that an officer, soldier, or sailor, in the army or 
navy of the Queen, has deserted, harbours such officer, 
soldier, or sailor, shall be punished with imprisonment 
of either description for a term which may extend to 
two years, or with fine, or with both. 

Eaeeepiioii.—TbUi provision does not extend to the case 
in which the harbour is given by a wife to her husband. 

Sect. 137. Deserter cowealed m Mercluinl Vessel , — The 

master, or person in charge of a mwohant vessel, on 
board of which any deserter from the army or navy of 
the Queen is concealed, shall, though ignorant of such 
concealment, be liable to a penalty not exceeding five 
hundred Rupees, if he might have known of such con* 
oealment, but for some neglect of his duty as such 
mnji^ Ar or person in charge, or but for some want of 
discipline on board of the vessel. 

Sect. 138. Abetting Act of hmhordinatwn, — ^Whoever abetS 
what he knows to be an act of insubordination by an 
offioer, soldier, or sailor, in tiie army or navy > of the 
Queen, shall, if such act of insubordination be committed 
in oonseqnenoe of that abetment, be punished with im- 
prisonment of either description for a term which may 
extend to six months, or wiQi fine, or with both. 

so r. 0. 
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860t* 188a* Application of Chapter to Indian Ifortne*— Thid 
HoTigoingr sectiaBS of this chapter diall apply as if Her 
■bjeety's Indian Marine Service were compriBed in the 
navy of the Claeen. 

Soot. 189* Exception of Persons suited to Articles of War*"^ 
Vo person subject to any articles of war for the army or 
navy of the Ctueen, or for any part of such army or navy, 
is subject to punishment under this Code for any of the 
offences defined in this chapter. 

The ojffences enumeraied in Sects. 131, 132, 134, are triable by 
the Court of Session ; that in Sect. 133, by the Court of Session, 
Presidency Magistrate or a Magistrate of (he first class ; those in 
Sects. 135 to 188, by a Presidency Magistrate or a Magistrate of 
the first or second class. Persons committing ths offences described 
in this chapter may be arrested without a toarrant, except in the 
ease of offemlers under Sects. 137; and a warrant shall issue in the 
first instance, except in resjsict of offences under Sect. 1 37, and in 
that case a summons. Undtr Sects. 131 to 134, defendants are 
tn>t bailable, hut umler Sects. 136 to 138 they are. Not com* 

Evidence. 

All that is Qocossary in respect of these offences has already 
boon provided by the general chapter on the subject of abetment 
p, 114. The necessity for this chapter in the Code is thus 
explained in the Ileport of the Indian Law Commissioners : ** It 
is obvious that a person who, not being himself subject to military 
law, exhorts or assists those who are subject to military law to 
commit gross breaches of discipline, is a proper subject of 
punishment* But the general law respecting the abetting of 
offences will not reach such a person ; nor, framed as it is, 
would it be desirable that it should reach him* It wonld 
not reach him, bj^use the military delinquency which be 
has abetted is not punishable by this Code, and, therefore, is 
not^ in our legal nomenclature, an offence* Nor is it desii^ 
able that the punishment of a person not military who has 
abetted a military offence shonld be fixed according to the 



0iCTs. 1S8A-140.] 


WSARIKO DRlreS OP A SOLDIER, 155 


priDciples on which we have proceeded in framing the law of 
abetment. We hRve provided that the punishment of an abettor 
of an offence shall be equal or proportional to the punishment of 
the person who commits the offence. And this seems to us a 
sound principal when applied onlj to the punishmonts provided 
by the Code. Bat the military penal law is, and necessarily must 
be, far more severe than that under which the body of the people 
live. The severity of the military penal law can bo justified only 
by reasons drawn from the peculiar habits and duties of 
soldiers, and from the peculiar relation in which they stand 
to the Government. The extension of such severity to persons 
not members of the military profession appears to us altogc^ther 
unwarrantable. If a person not military who abets a broach of 
military discipine should bo made liable to a punishment, regu- 
lated according to our general rules, by tho punishment to which 
such a breach of discipline renders a soldier liable, tho whole 
symmetry of the penal law would bo destroyed. Ho who would 
induce a soldier to disobey any order of a commanding officer 
would be liable to be punished more severely than a dacoit, a 
professional thug, a ravishor, or a kidnapper.'* 

Weabino the Dress of a Soldier. 

Soot. 140. Wearing the Dnm of a Soldier . — WbOOVOTi not 
being a soldier in the military or naval servioe of the 
Queen, wears any garb, or carries any token resembling 
uny garb or token used by such soldier, with the intention 
that it may be believed that he is such a soldier, shall be 
punidied with imprisonment of either description for a 
term which may extend to three months, or with fine, 
which may extend to five hundred Bupeea or with both. 

Triable by any Magistrate. A eummons should issue in the first 
instance. Police officers may arrest without a warrant. Defendants 
ore bailable. Not eompoundable. 

Evidence. 

Pttrre that the accused wore some military dress in use in some 
portion of the Queen's service, and that ho was not entitled to 
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wear it. This section does not, however, prohibit or render pun- 
ishable the mere wearing of any garb or dress or token ; but the 
wearing must be shewn to have been for the purpose of inducing 
people to believe that the wearer was at the time of wearing 
actually in the service to which the garb or token belonged, and 
not merely for the purpose of representing that he had been in 
such service. Much Ic^s does the Code prohibit the wearing of 
cast-off uniforms for the mere purpose of clothing. 
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CHAPTER VIIL 
Offences against the Pcbuc TBANgniLurr. 

Unlawful Assshblt, 

Sect. 141. Unlaioful Assembly . — An assembly of five or 
more persons is designated an unlawM assembly, if the 
oommon object of the persons composing that assembly 
18 — 

First, To overawe by criminal force, or show of criminal 
force the Legislatiye or Executive Government of Didia, 
or the Government of any Presidency, or any Lieutenant* 
Governor, or any public servant in the exercise of the 
lawful power of such public servant ; or. 

Second, To resist the execution of any law, or of any 
legal process ; or. 

Third, To commit aiqr mischief or criminal trespass, or 
other offence ; or, 

FouHh, By means of criminal force, or show of criminal 
force, to any person, to take or obtain possession of any 
property, or to dqirive any person of the enjoyment of a 
right of way, or of the use of water, or other incorporeal 
r^ht of which he is in possession or enjoyment, or to 
enforce any right or supposed right ; or 

Fifth, By means of criminal force, or show of criminal 
force, to compel any person to do what he is not legally 
bound to do, or omit to do what he is l^ally entitled to 
do. 

Exjlnnaiion.—ka. assembly which was not unlawful 
when it assembled may subsequently become an unlaw* 
fol assembly. 

Sect. 142. Being a Member of an Unletqful Assembly,— 

ever, being aware of facts which render any assembly an 
unlawful assembly, intentionally joins that assembly or 
eontinuee in it, is said to be a member of an unlawful 
assembly. 
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Beet 148. Pum«&m«n<.— Whoever is a member of an 
nnlawftil assembly shall be punished withimprisonment 
of either description for a term which may extend to 
rix months, or with fine, or with both. 

Sect. 144. Joining Unlav^ul Astembly ameti.— Whoever, 
being armed with any deadly weapon, or with anything 
which, being used as weapon of oflence, is likely to cause 
death, is a membmr of an unlawful assembly, shall be 
punidied with imprisonment of either description for a 
tern which may extend to two years, or with fine, or 
with both. 

Soot. 146. Joining or eoniinuing in an Unlaurful Assrmbly, 
knowing that U Kan been commanded, to dup/rm.'— Whoever joins 
or continues in an unlawful assembly, knowing that 
suoh unlawfhl assembly has been commanded in the 
manner prescribed by law to disperse, shall be punished 
with imprisonment of either description for a term which 
may wtend to two years, or with fine, or with both. 

Triabh by any Magittrate. A $itmmon* should issue in the first 
inetawr under Sect, 148 ; a irarrant under Sects. 144 onci 145. 
JPoliee oficers may arrest without tearrant. Defendants are bailable. 
Not eompoundable. 

Charge under Sect. 144. 

That you, on or about tho day of , at , being 

armed with a deadly weapon, to wit, a gnn, or a certain thing 
which, used as a weapon of offence, is likely to cause death, to 
wit, a life-preserver, together with other persons to tho number 
of five, were a member of an unlawful assembly, and that you have 
thereby tmmmitted an offence punishable under Sect. 144 of the 
Indian Penal Code, and within, &c. 

* Evidence. 

Prove the assembly of five or more persons for any one of the 
ohjeots ennmerated in Sect. 141, ante, p. 157, which renders the 
assemUy unlawful in its inoeption ; or that the assembly, having 
oome together for a lawful object, at some period during its ooir* 
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tumance^ one of these objects was adopted as its eominoii purpose, 
by which it will be changed from a lawful to an unlawful assembly* 
In Sect. 141, ante^ p. 157, the word ''offence’’ denotes anything 
punishable under the Penal Code, or under any special or local 
laWf provided the thing punishable under such special or local 
law is punishable with imprisonment for six months or upwards, 
whether with, or without fine; Sect. 40, anfs, p. 38. 

It is necessary also to prove that the defendant was aware of 
the object for which the meeting assembled, or of the object which 
was adopted daring its continuance. This may be shewn from the 
defendant’s acts, or from those of the assembly, done in his 
presence, or from words spoken in his hearing, or from any other 
facts from which it may reasonably be inferred that he was 
cognisant of the object of the meeting. Finally, prove that the 
accused intentionally joined or continued in the assembly after he 
knew its character. If the accused joined merely from curiosity, 
to hear what was going on, and as soon as he had found out its 
object, went away; or if, being in the crowd, he was unable to 
extricate himself, he will not be guilty of the offence mentioned in 
this section ; nor, if ho joined under compulsion, or was kept in 
the assembly by force ; but if, after having joined by compulsion, 
he took any active part in the proceedings, or did not leave as soon 
as the coercion ceased, he would be guilty of the offence of being 
a member of an unlawful assembly. 

If it be proved that the accused, in addition to being a member 
of an unlawful assembly, was also armed with a gun or other 
deadly weapon, or with anything which might be used os a weapon 
of offence, and which when so used was likely to cause death, he 
will be guilty of die higher offence of being an armed member of 
an unlawful assembly, and liable to punishment under Sect. 144 ; 
aee oiUe, p. 158, 

Under English law, every man may in a feaeeable manner 
assemble a meet company to do any lai^ol thing, or to remove or 
oast down any common nuisance done to them, and that before 
any piqndioe received thereby, and for that purpose may also 
enter into the other man’s ground. But, if , in removing any 
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gnoli nnisanoef the persons so assembled shall use any threatening 
words, or any other behaviour in apparent disturbance of the 
peaooi then it will amount to a riot; BalU J. P. 445, 446 ; s. a 
riot under English law. Tbe law as thus laid down has been 
applied in India to the case of an unlawful assembly and riot under 
tbe Penal Code; Oanouri v. Emp., I. L, B. 16 GaL 206. If a 
number of persons assemble for a lawful purpose, and with the 
intention of carrying it out lawfully, the assembly does not 
become unlawful because they knew they would be opposed, and 
had good reason to believe that a breach of the peace would be 
committed by fhose who op})osod thm ; Beatty v. Gillbauhs, 9 Q, B, 
D. 308 ; Sutuiram v. £eg„ 1. L. J3. 0 Mad. 203. If a number of 
persons assembled for a lawful purpose, suddenly, and without any 
previous intention or design, quarrel with an intruder, that does 
not change the meeting into an unlawful assembly; Kho^ah 
Noaral v. Fabre^Tofhtierrc, 24 IF. B. Cr. 26. So the illegal acts 
of one or two members of a legal assembly, not acquiesced in by 
the others do not change tbe character of the assembly; Beg. v. 
Dinobwido, 9 JF. B. Or. 19. 

Where a person has been in possession of property for four or 
6ve days, although his possession may bo wrongful, another 
person, although he is the rightful owner is not entitled to go in 
force and turn him out ; ifoher Sheikh v. Emp., I. L, B. 21 Calc, 
892. 

No charge of being a member of an unlawful assembly can be 
maintained where the intention of the accused parties was not to 
enforce a right, but to maintain undisturbed the actual subsisting 
enjoyment of a right which was at that time being exercised ; 
Birjoo Singh v. KfnU> LaU, 19 IF. JS. (7r. 66; In re Sunker 
Singh, 23 Cr. 25. But where, on the trial of certain 

persons charged with being members of an unlawful assembly, it 
was proved that there was a long standing dispute between the 
eeonsed and certain other parties regarding the possession of 
certain land, that neither of the parties was in nndisturbed 
poesesaion of tbe land, that the accost went to sow the land with 
indigo accompanied by a body of men armed with lailee$f that 
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were prepared to use force, if necessary, and that the lutiiaU 
kept off the opposite party by brandishing their weapons, while 
the land was sowed ; it was held that the accused were rightly 
convicted under Sect. 142; In re Peary Mohunt I. L. R. 9 C(iL 
689. Where one village faction assembled to prevent a pro- 
hibited procession of another faction passing over a piece of 
vacant ground in the main street of the village, not the exclusive 
property, nor in the exclusive possession of that faction and 
refused to disperse on being lawfully ordered to do so, the 
assembly thereupon became an unlawful one ; Emp, v. Tirakad% 
J. L. jB. 14 Mad* 126. Mere numbers, however, will not make an 
assembly unlawful when the object is to procui*o some public 
result, if the means by which that result is to be attains d be 
lawful. But where the defendants assembled and forcibly inter- 
rupted a procession, it was held that that act was forbidden by 
cl. 4 of Sect. 141, ante^ p. 1 57, although they acted upon the ground 
that the procession was a nuisance or annoyance to them or their 
community ; 5 Madras U. < \ Rep. App. 6. Where, however, the 
accused, who were servant h of B, found th(' servants of A attempt- 
ing to erect a building on land in the joint possoBsion of A and B, 
and on which it had been declared by a court of law that A had no 
right to erect any building, and thrust aside the servants of A, 
throwing one man to the ground, and demolished the erection ; it 
was held that the accused were merely exercising the right of abat- 
ing a private nuisance and were not committing an offence under 
Sect. 141 ; Emp. v. Bajeomar Sifigh^ /. L, It. 8 Cal, 678 ; but where 
there is a dispute about a civil right, and one party is exorcising 
that right, the opposite party Iwis no excuse for interfering with the 
exercise of that right by using criminal force ; Ganouri v. Bmp., 
/. I. jR, 16 CU 206. Meetings for the purpose of eliciting, declar- 
ing, or altering public opinion on any matter arc perfectly legal ; 
and if, further, it is the intention of the promoters to get up a 
petition to Government, the meeting will have the additional sanc- 
tion of the Bill of Rights — 1 Wra. and Mary, s. 2, c. 2 — which 
declares that it is the right of the subjects to petition tbe King, 
wd that all commitments and prosecntioiis for snch petitions are 
iUegal.’’ Bat meetings which are held nnder the cloak of petition^ 
Slr.c. 
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iog or public discusBion merely for the purpose of intimidation will 
be illegal, in spite of the apparent legality of their object. 

Being Mkmbkk of Unlawfil Assembly apteu Command 

TO IhSFERSK. 

^ %u'ge. 

That you, on or about the day of , at , joined 
(or continued in) an unlawful lissernbly, knowing at the time 
you HO joiiuKl (or continued in) such assembly that the said 
asHOinbly had be<»n commandtMl to disperse, in the manner pre- 
Mcribc'd by law, to wit. by (krre aiaie Iton' the asximbhj iron ordered 
fo dlsprrHe)^ and that you thereby committed an ofibnee punish- 
able under S(»ct. 1 15 of the Indiiin Penal Code, and within, &c. 

hlv%d( iiCf . 

Prove the tixislenceoi an unlawful ashombly, that such assem- 
bly had betm commanded to disperse in the manner prescribed by 
the Criminal Procedure Code, 1882, St*ct. 127, /. r., by a magis- 
trate or otti<*er in charge of a police station — and that the accused 
joined or still <'ontinued in, the assembly, after such command to 
disperse*. The same n*marks as to the liability of persons in the 
assembly apply in this case as in the previous one. It is neces- 
sary, however, that persons should be very careful how they join 
an assembly, as it is very difficult to separate the acts of one 
person from those of the crowd, and innocent individuals may 
thus bo mixed up with the guilty, in such a way as to become 
legally responsible for the acts of the assembly as a whole. 

KioTIaNO. 

Sect. 146. Uiof.—WhmeTer force or violence is used 
by an unlawful assembly, or by any member thereof, in 
inroseoution of the common object of such assembly, every 
member of such assembly is guilty of the offence of rioting* 

Sect. 147. PunMimmit far Rioiiwj , — Whoever is guilty of 
rioting shall be punished with imprisonment of either 
desoription for a term which may eitend to two years, m 
with fine, or with both. 
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Sect. 148. Rioting armed with a Deadly TTea^n.—Who* 
ever ia guilty of rioting, being armed with a deadly 
weapon, or with anything which, need as a weapon 
of offence, is likely to cause death, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or with 
both. 

Sect. 149. Offence committal in jiroeecution of Common Ohjccl. 

—If an offence is committed by any member of an unlaw* 
ful assembly, in prosecution of the common object of that 
assembly, or such as the members of that assembly knew 
to be likely to be committed in prosecution of that ob- 
ject, every person who, at the time of the committing of 
that offence, is a member of the same assembly, is guilty 
of that offence. 

Offencce under Sect, l-i? arc trioblc hij any Magietratc ; Ihwc 
under Sect. 148, by the Court of Sc\slon, ProHidcncy Maijixtriitr, or 
Magiiitrnfe of the jiret clone \ those under Sect . 149, by the Court 
by irhieh the offence committed is trioble, A u-arrant should issue 
in the first instance under Sect, 147, a summons xtuder Sect. 148. 
Police officers may arrest irithout a warrant, and defendants are. 
bailable under Seifs. 147 and 148. Under Sect. 149, these parti- 
culars dfijnmd upon th’ limitations laid dwrn in respect of the liffeuee 
Committed. Not eompoundalde., 

Hharge. 

That you, on or about the day of , at , (being 
armed with a deadly weapon, to wit, a gun or with a certain 
thing which, need as a weapon of offence, ia likely to produce 
death, to wit, a life*prc8ervcr), committed the offence of rioting ; 
and that you thereby committed an offence panishablo under .Sect. 
147 (or 148) of the Indian Penal Code, and withio; kv, 

Evifhncee 

Prove the existence of an unlawfnl assembly, and the common 
object with which it assembled, which ought to be specifically 
ch^ged, and clearly found ; Sabir v. Emp,, I.L. B. 22 Oal, 27f>; 
prove also that the assembly used force or violence in the prose* 
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cation of the common object^ or that some member of the assem- 
bly used force or violence in the prosecution of such object, and 
that the accused was a member of the assembly. If the charge 
be one of rioting arnicd^ prove farther that the accused was 
armed with a gnn or other deadly weapon, or with something 
which, if used as a weapon of offence, would be likely to cause 
death. Whether or not a laffee is a deadly weapon is a matter 
of fact to be determined on the special circumstances of each 
case; JSJmp. v. Nafhu^ T, L. ft. 15 AIL 19. For a definition 
of what constitutes force, seo Sect. ^i49 of the Penal Code. 
In order to support a conviction under this section, it is 
necessary that the convicted persons should have been members 
of an unlawful assembly. Where, therefore, the common 
object of an assembly of more than five persons was to resist by 
force an unlawful trespass upon land, and the Sessions Judge 
convicted all the persons but four, on the ground that they had 
exceeded their right of private defence, it was held that the 
cH)nviction could not bo supported, as the accused were not mem- 
bers of an unlawful aHsembly ; fn rv Kalet MundU, 10 C. L. ft. 
278 ; see, also, in re Sunhr Siwjh^ 28 IF. ft. Cr. 25, antCf p. IGO ; In 
re TooUce Singh, 10 ft. Cr. 64; and Jteg. v. Guru Charm, 
6 Ben, L, ft. App, 9, poef, p, 107. A laudlord who had not ten- 
dered to his ttMiant such a paifa as the latter was bound to accept 
under tlie Madras Kent Recovery Act, distrained bis cattle with 
the assistauce of the police (or arrears of rent. The tenant with 
others, after the cattle had been seized and removed, obstructed their 
further removal, and it was held they had been guilty of rioting; 
Emp. V. llamayifa, /, h 11 , 13 Mad, 148. Under the English law, 
if speeches of a riotous character be made, the speakers are guilty 
of rioting, although they leave the meeting before^ the actual 
disturbance takes ulace, provided it occur immediately; ft. v. 
Sharpt^, 3 Co*r Cnm, Ca. 288; and so doubtless under the 
prtwnt sections they would bo also ; or they might be charged, 
under Sect. 153^ with wantonly provoking to riot, if the particular 
form of words has been made punishable under the Code, or has 
been prohibited in any other way by law, or furnishes ground for 
a iivil action. 
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Sect. 149 does not create an ofiFenoe bat is declaratory of a 
principle of tbe common law which prevailed in England; £iiip« 
V, Bisheihnr, L L. B. 9 AU. at p. 649. It was never intended that 
every member of an unlawful assembly is to be responsible for 
every ofience committed by any particular member while pi*o* 
secuting their common object ; but only for such offences as it 
can be shewn the members contemplated would or might be 
committed in furtherance of their common design ; or such 
offences as must or might naturally^ and not by a sudden and 
unpremeditated act, arise from the prosecution of their common 
object; Brg. v, 8ahul Alt, 20 W. R. Ur, 5, and 11 B. I/. R, 847 ; 
JaJiiruddin v. Emp,, /. L, R. 22 Cal, 806. Thus, if an assembly 
is convened for the purpose of overawing the Govern or-6eneral> 
and in furtherance of that object attempts to force an entry into 
the Government House, and in tho course of resistance to such 
attempt any one guarding the doors is killed, each one in tho 
asscnnbly is guilty of murder ; but if, on the road from the place 
of meeting to the Government House, one of the assembly picks a 
bystauder^s pocket, the thief alone is guilty, and no one else in tbe 
assembly necessarily partakes of his guilt. In accordance with 
this, where the accused ineu were members of au unlawful assem- 
bly, the common object of which wiis tbe abduction of a certain 
woman, and all bore arms, and during tho prosecution of that 
object the womarfs daughter interfered tri prevent tho abduction 
of her mother, and was killed by one of the accused, it was held 
that each of the members was guilty of the offence of murder, all 
being prepared to resist any attempt which might be made to 
prevent them from accomplishing their design ; In re Oolam 
Arjin, 4 Bm, L, U, App, 47 and l*S W, R. Cr, 33. But where a 
large body of men belonging to one faction waylaid another 
body of men belonging to another faction, and a fight ensued, 
io the course of which a member of the first faction was 
wounded, and retired to the side of the road, taking no further 
part in the affray, and after such retirement a member of the 
second faction was killed, it was held by Norman^ J. ( whose 
opinion prevailed), that the wounded man had ceased to be a 
member of the unlawful assembly when he retired wounded, and 
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that he could not, under Sect. 149, be made liable for the subse- 
quent murder ; Reg* v. Kahil Oazee^ 3 Ben. L, R. A. Or* J, 1. 
Where a prisoner can only be held constructively guilty of murder 
under Sect. 34 of the Penal Code, it is doubtful whether he can be 
said to have committed murder within the meaning of Sect. 149, so 
as to make other persons acting with him* by a double construction, 
guilty of murder; In rv Jhuhoo Mahfon, /. L. 72. 8 Cah 739. In 
a charge under this section the facts necessary to bring it under the 
section should be shortly stated, and the charge should wind up by 
an allegation that the accused has committed an offence punishable 
under the section relating to the particular offence charged to have 
been committed, and under this section, and not under this section 
only, as it does not provide a punishment, but only declares that 
under certain circumstances an accused person is guilty of an 
offenot^ actually committed by some one else. Where a person is 
only constructively guilty, under Sect. 149, of grievous hurt 
committed by another member of an unlawful assembly, but did 
not himself commit that offence, the Courts in India are at variance 
as to whether it is legal to pass upon him a separate sentence for 
the offence of rioting, and also one for voluntarily causing 
grievous hurt ; see aafe^ p. 64. 

Where there has boon no unlawful assembly, but a sudden quarrel 
and an affray, from which resulted grievous hunt, and consequent 
death, there can only be conviction for an affray, and not one 
for rioting; R^g. v. Vlwollee Mmer^ 12 JT. K* Or, 72. In this 
case the question whether any one of the accused was guilty of 
culpable homicide does not seem to have been considered by the 
court. 

Whore a riot took place, both parties turning out armed with 
deadly weapons, it cannot bo said that there was any right of 
private defence on either side, as both parties well kneiir before- 
hand what was likely to take place. An indigo factory has no 
right forcibly to attempt to sow indigo in land already sown 
with corn, although it was indigo contract land ; and villagers 
have no right to oppose such forcible sowing by force, especially 
when a police station is near at hand ; Beg* v. JeoMl, Z R. C. C. 
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Cr. 21, and 2 Madrm Jurist , 168* It in also immaterial uador saob 
oircomstaoces which party was tho first to attack, unless it is shown 
that tho other party was acting within tho limits of tho right of 
private defence; In re Kake Beparee, 1 (\ L, It. 521. But where, 
in investigating a case of dispute as to land between two 
parties^ under Chapter XXII. of Act XXV, of 186) (the old Oodo 
of Criminal Procedure), the magistrate found that one party was in 
possession and the other ptirty was attempting to turn them out, 
and thero being a charge against both parties of rioting, under 
Beet. 147, convict('d and punished both, tho High Court hold that 
the party in possession was protected by Sect, 104 of the Penal 
Code in maintaining their possession; In re Toolsee Singh, 2 Ben. 
L. R. A. Or. J. 16, and 10 W. It. Cr. 61. So, too, whore the 
prisoners, in resisting a sudden attack made upon them by certain 
persons for the purpose of cutting their crops, not having time 
to complain to tho police, inflicted a wound on one of the other 
party with a bamboo, from the effects of which ho died, tho High 
Court hold that the force used and tho injuries inflicted wore not 
such as to exceed their right of private defence of their property; 
Ziev/. V. Guru Charan, 6 Ben. h. It. App. d. 

A plea of right to possession is no answer to a charge of riot- 
ing by making a forcible entry on land cultivated by a trespasser, 
who is in possession and opposes tho entry ; Appavu Nayak v, 
Reg., I, L. R. 6 Mad. 245. Where several Hindus, acting in 
concert, forcibly removed an ox and two cows from tho posses- 
sion of a Mahomedan, not for tho purpose of causing wrongful 
gain to themselves, or wrongful loss to the owner, but for the 
purpose of preventing the killing of the cattle ; it was hold that 
the ofifenco which they had committed was that of rioting ; Emp. 
V. Raghunaih, I. L. R. 15 All. 22. 

Rioting, armed with a deadly weapon, is a distinct offence from 
stabbing a person on whose premises the riot takes place, and 
each may be separately punished ; Reg. v. Kallachand, Calcutta 
H. C., 2 Madras Jurist, 282 ; and, Emp. v. Ram Adhin, I. L. R. 
2 AIL 139 ; and is a distinct offence only in regard to the person 
who is so armed ; Sahir v. Emp. I. L, R. 22 C<ilc. 276. But 
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whero the prisoners were charged with rioting, being armed with 
deadly weapons, and with causing hurt by shooting, and their 
conviction for the latter offence rested solely on thc3 fact of their 
belonging to a party, by one of whom (not in custody) firearms 
were used, it was held to be wrong, under the old Procedure 
Code, to pass a cumulative sentence, and to punish the prisoners 
both for the rioting and the causing hurt, but that the punish- 
ment should have boon for one or other of these two offences ; 
Beg, V. DurzooUa/J W, It, (\im, ; and see, also, Reg, v. Dina 

8h(*%kh, 10 W, R, Crim, 6^1. But a cumulative sentence would 
now bo good. Where two opposite factions commit a riot, it is 
irregular to treat both parties us constituting one unlawful 
assembly, and to try them together, as they had not one common 
object within the moaning of Sect. 141 ; each party should be 
committ^ul for trial and tried separately ; Reg. v. Durioohy 9 W, 
Jl. 33; and R**g. v. Snroop Ohunder^ 12 W, R. (Ir, 75; 
Buehu Umllah v. Sia Rnm^ /. L. R. 14 Oak. 358 ; Emp. v. 
Chanda Bhimja^ 1. Ij, R, 20 Calc, 537. 

’riiirteon persons were charged with rioting, twelve were acquit- 
ted and om3 convicted, (ifurre, whether the veniict can bo 
sastaiiied when the evidence points only to the thirteen arraigned 
and tS no others, seeing that the Code says that five men at least 
must bo concerned in order to constitute a riot; v, Chinnapa 
Chetty, 2 Madrae /anV, 169. 

lu the High Court in Bengal it has In^on ruled that is <|niU« 
enough to charge the prisoner with the offeuce of rioting punish- 
able under Sect. 147 of the Indian Penal Code*' , but where ‘Hhe 
committing oSicor has resolved the crime into its elementary facts 
in the charge, ail that combined to constitute the offence should 
have been charged'' ; 1 B. Cr. L. 10, 4 B. J. and P, 413. As 
respects the High Court in Madras, Mr. Mayne says that their 
tendency is **to resolve such UH^hnical terms into their elements, 
so as lo explain to the prisoner what he is charged with." 

In a charge under Sect. 149, the common object of the nnlaw- 
fill assembly should be stated ; 1 B. C, C. CiVc., 8, 16. 
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Hibino Pbbsons to assist in an Unuwicl Absihbly, &c. 

Sect. 150. Hiring, ^e.. Persons to join an Unlawful Assembly. 

—Whoever hires, or engages, or employs, or promotes, or 
oonnives at the hiring, engagement, or employment of 
any person to join or become a monber of any unlawful 
assembly, shall be punishable as a member of such un- 
lawful assembly, and for any offence which may be com- 
mitted by any such person as a member of such unlawful 
assembly in pursuance of such hiring, engagement, or 
employment, in the same manner as if he had been a 
member of such unlawfhl assembly, or himself had com- 
mitted such offence. 

Sect. 151. 8oe p. 171. 

Sect. 152. Seep. 172. 

Sect. 158. See p. 173 

Sects. 154 to 156. >Seo pp. 175 and 176. 

Sect. 157. See p. 179. 

Sect. 158. Veitig hired to take fxirt in, ^c,, an Unlawful 
Assembly, ^c.— Whoever is engaged or hired, or offers or 
attempts to be hired or engaged to do or assist in doing 
any of the acts specified in Sect. 141, shall be punidi^ 
with imprisonment of either description for a term which 
may extend to six months, or with fine, or with both; 
and whoever, being so engaged or hired as aforesaid, 
goes armed, or engages or offers to go armed, with any 
deadly weapon or with anything which, used as a wea- 
pon of offence, is likely to cause death, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to two years, or with fine, or with both. 

Offenders under Beet. 150 are triable by the Oourt‘ by which the 
offence committed is triable; those under Beet. IbS by a Presidmey 
Magistrate or a Magistrate of the first or second class. Under Beet. 
15A 0 snmmons should issue in the first instance, unless the hiring 
be to go a/rmed, (hen a warrant. Police officers may aired without a 
wanant. Under Bed. IbS defendants are bailable; under Beet. 150 
taro. 
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they are bailable if the offefice committed is bailabUf otherwise not 
Under 8eei. 150, the issue of a wan^ant or summons tvUl defend 
upon the offence committed. Not compoundable. 

Evidence, 

In tho case of a charge against the person hiring another, prove 
tho hiring, engagement, or employment of some person to become 
a member of an unlawful assembly. Tho hiring must be complete, 
i. e., both hirer and hired must have come to an agreement upon 
the subject-matter of tho agreement ; it will not be suflBcient that 
an offer merely of hiring, &c., should have been made, for the 
section mentions nothing about an attempt to hire, and by its 
wording evidently intends that there should be a locus inmitenticv^ 
so that a person asking another to do certain acts may be able to 
retract what ho had said, and refuse to hire before the person 
applied to has consented to do what he has asked ; in this the 
present section differs from Sect. 15t$, which allows no such locus 
pceniicntiiv. Should, however, the complete hiring, &c., bo not 
proved, the defendant may still bo charged with an attempt to hire 
under Sect. 51 1 of the Penal Code. If tho accused did not himself 
hire, prove that ho promoted or connived at the hiring by some 
other person. Tho word promote refers to cases of active assistance 
in hiring, and most be positively proved. Connivance is a passive 
allowance of something by a person who is legally bound and physi- 
cally able to prevent that thing being done. It will, therefore, 
be necessary to prove this negative offence of connivance by the con- 
currence of three things : firsts that the person accused was legally 
bound to prevent the hiring ; second, that be was physically able to 
prevent it ; third, that ho did not prevent it, or do all that lay in 
his power towards preventing it. In this case, as in the last, a 
complete hiring most be proved ; and if it be not proved, no charge 
of an attempt can be made against the defendant, as it is manifest 
a man cannot attempt to connive, he most either connive, or else 
not connive. But it is not necessary to prove that the person hired ^ 
took any part in an unlawfni assembly, unless it is desired to 
prove that he committed some offenoein pttrsnanoe of sudi hiring* 
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In the case of a charge of hiring under Sect. 150, if the fall 
offence be proved, the person hired is gnilty under Sect. 158. Jn 
order, however, to bring the defendant within the latter section, it is 
sufficient if he offers himself, or attempts to be hired to do or assist 
in doing any of the acts specified in vSoct. 1 <11, ante, p. 157. In the 
event of the defendant being proved to have offered to go armed, 
he is guilty of a more serious offence, and is liable to a severer 
punishment. There is no similar provision for the case of a person 
who engages another to go armed, and this is only mot by the 
latter clause of Sect. 150, ante, p. 1C9, which provides that in the 
event of the person hired committing any offence in pursuance of 
the common object of the unlawful assembly, the hirer shall bo 
liable to punishment in the same way as if ho had himself been a 
member of the unlawful assembly, or himself had committed the 
offence. In this case the following will be the form of the 

Charge, 

That you, the said A B, on or about tho day of , 

at , hired one G D to become a member of such unlawful 

assembly, and that tho said C D, as a mombor of such unlawful 
assembly, and in pursuance of such hiring, voluntarily caused 
grievous hurt to one E F; and that you, the said A B, have 
thereby committed an offence punishable under Sects. 1 50 and 326 
of the Indian Penal Code, and within, &c. 

Joining Assembly of Five. 

Sect. 15L Joining Assembly of FtVe.— Whoever knowingly 
joins or continues in any assembly of five or more per- 
sons likely to cause a disturbance of the public peace, 
after such assembly has been lawfully commanded to 
diqpersey diall be punidied with imprisonment of either 
description for a term which may extend to six months, 
er with fine, or with both. 

Egplomaiion . — If the assembly is an unlawful assembly 
witl^ the meaning of Sect. 141, the offendmr will be 
punishable under Sect. 146. 
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Triable by cm/ Magistrate* A summons should issue in the first 
instance* Police officers may arrest wUlrnii a warrant, D^endanis 
are bailable. Not eomfoundable. 

Evidence, 

Prove that there was an assembly of five persons at the least, 
that such assembly was likely to cause a disturbance of the public 
peace, and that the assembly had been lawfully commanded to 
disperse! i. by a magistrate or an officer in charge of a police 
station. Prove that after such command the accused either 
joined or continued in the assembly. If the assembly be not 
merely one likely to disturb the public, but one collected for any 
of the purposes enumerated in Sect. Ill, ante, p. 157, then the 
accused will bo a member of an unlawful assembly, and bo 
amenable under that section. 

Where the object of throe persons only was to draw a crowd 
and their action was such as was calculuted to, and did, draw a 
crowd of fifty or sixty persons, likely to cause a disturbance of 
the public peace, it was held that the gathering constituted an 
assembly of five or more persons within this section, and that a 
refusal to disperse, after being hiwfully commanded so to do, 
rendered every member of the gathering liable to conviction under 
this section ; Emp, v. Tucker, I, L, B, 7 Bom, 42. 

Resisting Public Servant. 

Beot«152« Assaulting^ Public Servant in suppressing 

Biot, ^c.— Whoever aaaaults or threatens to aaaanlt! or 
irtMitruots or threatena to obatraet, any public servant in 
the discharge of his duty as such public servant in 
endeavouring to diqmwe an nnlawfhl assembly, or to 
suppress a riot or afOray, or usest or threatens to use, 
eri^al feroe to such public servant, shall be punished 
with imprisonment of either description for a term 
which may extend to three years, or with fine, or with 
both. 

Triable hy theCouri of Session, Presideney Magistrate, or Magie^ 
tfols of the first class, A warrant shmdi issue tn ike first indaaee. 
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Police officere may arrest without a warrant Defmdafnte arc 
haUahle. Not compounddble^ 

Evidence. 

This section appears to contemplate an assault or obstruction to 
some particular public servant^ not merely the obstruction ol a 
body of police in the performance of their duty; Feraaai v. Emp., 
LL.B. Id Cal. p. 110. 

Pbovokino to Riot. 

Soct. 158. Wantonly provoking ioEiof . — WhOOVOr inftlig- 
nantly or wantonly^ by doing anything which is illegali 
gives provocation to any person, intending, or knowing 
it to be likely, that such provocation will cause the 
offence of rioting to be committed, shall, if the offence of 
rioting be committed in consequence of such provocation, 
be punished with imprisonment of either description 
for a term which may extend to one year, or with fine, or 
with both ; and if the offence of riotii^ be not committed, 
with imprisonment of either description for a term which 
may extend to six months, or with fine, or with both. 

Triable by any Magistrate. If the riot he committed a warrant 
should issue in the first instance, otherwise a summons. Police officers 
may arrest wiihotd a warrant Defendants are bailable. Not com- 
poundable. 

Evidence. 

This section is very vague and comprehensive in its terms. 
Until a case arises under it, it is impossible to draw a charge, or 
define with accuracy what evidence will be required to sustain it. 
The first thing, liowever, will be to prove that some illegal act 
was done, i. e., some act which is punishable under the Penal 
Code, or which is prohibited by law, or which forms the object of 
a civil action. Then this act must be done either malignantly or 
wantonly. The word malignantly, 1 conceive, signifies more than 
malicioosly. An act which is malignant is also malicious, but 
every malicioos act is not malignant. 
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Ifolitidi in its proper or legal sensei is different from tliat 
sense which it bears in common speech. ^ In common acceptation 
it signifies a desire of revengei or a settled anger against a parti- 
otilar person ; bntthis is not the legal sense : and Lord Holi^ 
0« says Some have been led into mistakes by not well 
considering what the passion of malice is ; they have construed it 
to be a rancour of mind lodged in the person killing for some 
considerable time before the commission of the fact^ which is a 
mistake arising from not well distinguishing between hatred and 
malice. Enry, hatred^ and malice are three distinct passions of 
the mind”; KeL J27. 'Amongst the Romans^ and in the civil 
law, maliiia appears to have imported a mixture of fraud, and of 
that which is opposite to simplicity and honesty. Cicero speaks of 
it in De Nnturd Deorum, lih^ 8, 18, as ^^versuia et fallax 

iweendi ratioJ* Malice, in its legal sense, denotes a wrongful 
act done intentionally without just cause or excuse ” ; per Little* 
dale, J., in MPhetfony v. Dameh, 10 J?. a7id C, 272. Best, J„ in 
Bew V. Hmrey, 2 B. and C. 2G8, also says : — Wo must settle 
what is meant by the term malice. The legal import of this 
term differs from its acceptation in common conversation. It is 
not, as in ordinary speech, only an expression of hatred and ill- 
will to an individual, but means any wicked or mischievous in- 
tention of the mind ” ; Russell on Crimes, 5 Edit., i. G42. Malign- 
ant, beyond this, imports extreme malevolence or enmity, 
a general disposition to do harm, in the mind of the person who 
perpetrates the act to which the term is applied ; see per Remade, 
J,, in Emp% v. Kahanji Dharamsi, I. L. R 18 Bomb, at p. 775. 
Whether in practice there will be held to be any distinction 
between maliciously and malignantly remains to be seen. 

Wantonly means, without any lawful object, almost without 
any definite object, but out of a spirit either of pure mischief or 
fon. The use of this word in connection with malignantly very 
much weakens the force of the latter* 

Then the act must be one which is likely to cause a riot But 
by whom is the rioting to be committed f Riot inydyes an nnlaw- 
ftil aasembly and force, used in prosecution of the object of tiie 



175 


8iOT8. 154| 155.] OfFXKClS Of OWNXBSi &C.» Of LAND. 

assembly. Now, an assembly of five or more to resist provocative 
acts, and force used in such resistance, would in very many oases 
be perfectly justifiable. Therefore, it would seem that the opera- 
tion of this section must bo confined to a very small number of 
cases, or else that the riot must be on behalf of him who does the 
illegal act, and that others to the number of five, assembled 
together for one of the objects prohibited in Sect. 141 and stirred 
up by his acts, must join in its commission. 

Where the provocation charged consisted of a poem in praise 
of some of the parties to a riot which had already taken place, 
and which, it was alleged, acted as a provocation to future riot* 
ing, it was held that the meaning should be gathered from the 
whole of the poem, and not from isolated passages selected by 
the prosecution ; Emp. v. Kahanji DliaramBit L i. 12. 18 JBmb, 
758; following The Dean of 8U Asaph^s Case, 21 HowelVs State 
Trials^ 847, 1002. 

Offences op Owners and Oocopiers of Land. 

Sect. 154. Oimer, of Land on which a7i Unlawful Assomhlu 

M Ae2(/.— Whenever any unlawful assembly or riot takes 
place, the owner or occupier of the land upon which such 
unlawful assembly is held, or such riot committed, and 
any person having or claiming an interest in such land, 
iiiiftii be punishable with fine not exceeding one thousand 
rupees, if he, or his agent or manager, knowing that such 
offenoe is be^ or has been committed, or having reason 
to believe it is likely to be committed, do not give the 
earliest notice thereof in his or their power to the 
principal officer at the nearest police station, and do not, 
in the case of his or thdr having reason to believe that 
it was about to be committed, use all lawful means in 
his or thdr power to prevent it, and, in the event of its 
taking place, do not use all lawful means in his or 
their power to diverse or suppress the riot or unlawful 
assemb]^. 

Seot. 155. LiabiUiy ofPmmfor tohote Bemjftl a Biot it cm- 

Whsnevmr » riot is oemmitlid Ibr the beneilt or 
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on behalf of any person who is fhe owner or occupier of 
any land rei^eeting which such riot takes place, or who 
claims any interest in such land, or in the subject of any 
dilute which gave rise to the riot, or who has accepted 
or derived any benefit thorefirom, such person shall be 
punishable with fine, if he, or his agent or manager, 
having reason to believe that such riot was likely to be 
committed, or that the unlawful assembly by which such 
riot was oonunitted was likely to be held, shall not 
re^ctively use all lawful means in his or their power 
to prevent such assembly or riot from taking place, and 
for suppressing and diqtersing the sajne. 

Sect. 106« Liability of Agent of Oxoner Jor whose Ben^t a Riot 
is committed.— Whmeivet a riot is committed for the benefit 
or on behalf of any person who is the owner or occupier 
of any land, respecting which such riot takes place, or 
who claims any interest in such land, or in the subject of 
any dispute which gave rise to the riot, or who has 
accepted or derived any benefit therefrom, the agent or 
manager, of such person shall be punishable with fine, if 
such agent or manager, having reason to believe that 
such riot was likely to be committed, or that the un- 
lawful assembly by which such riot was committed was 
likely to be held, shall not use all lawful means in his 
power to prevent such riot or assembly from taking 
place, and for suppressing and dispersing the same. 

Triable by a Presidency Magistrate or a Magistrate of fhe first or 
second class. A summons shoubl issue in the first instance. Police 
officers may not arrest w^hout a warrant. Defendants are bailable. 
Not eompounddblc. 

Sttidenee. 

. Boot. 154 is to moot the case of an nnlawfnl assembly or a riot 
ti^ng place on land, tb«ra being no connection between the oaoae 
of the assembly or riot and the owner of the land ; Sects. 155 and 
156 provide for the oaae of a riot for the benefit of the owner of 
tba hai on vhieb it takes plaoe. To bring a defendant within 
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the first of these sections, it will be necessary to prove that a riot 
or unlawful assembly did take place on land belonging to the 
defendant, either as owner or occupier, or in which ho has or 
claims an interest. What interest is sufiiciont to support the 
charge is not defined, but it must be such an interest us will give 
the defendant a right to interfere in the managoinent of the land, 
or to go upon it, else be might be punished for not suppressing 
the riot wbou he had no power to go upon the land for that pur- 
pose. The son of a tenant in tail under a marriage settlement, 
or the reversioner expectant upon the determination of a life 
estate, it is submitted, would not bo persons having or claiming 
an interest in land under this section. 

In the next phuso, it must bo shown that the fact that the 
unlawful assembly or riot was about to take place, or was actually 
taking place, came to the knowledge of the defendant, or his 
agent or manager, either by direct proof, or by evidence from 
which the knowledge might be inferred. Then it must be provoil 
that neither the dohmdant nor his agent or manager gave inform- 
ation to the principal officer at the nearest police station. This 
provision fixes definitely the officer to whom the information must 
be given, and makes the proof of this portion of the offence easy, 
which is not so in the case of a concealment of a design to wage 
war under Sect. 123. If, however, the defendant gave inform- 
ation to any officer at the police station, it could scarcely bo said 
that be had not done what was required of him. Finally, it must 
be shewn that neither the defendant, nor his manager or agent, 
used all lawful menus in their power to prevent the assembly tak- 
ing place, or if it had already begun, to disperse or suppress it ; 
see Reg* v. Surruop Chinnier, 12 W, Ji. Cr. 75. The words of 
the section are very wide, sufficiently so to include such a case 
as the following: An unlawful assembly takes place on land 
unknown to the owner, but known to, and perhaps aided and 
abetted by, the owner's agent. The agent does not obey the 
directions of this section, and stop the unlawful assembly. Is 
the owner liable to the fine f Under the strict letter of the section 
he is, bnt snrely snch could not have been the intention the of 
28 p. c. 
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framers of the Code. In England^ in the case of Reg» v. 
Stephens, 10 Cox Orim, C, 340, a man was made liable 
criminally for a nuisance committed by his servants; but the 
nuisance arose in the course of the defendant’s trade, and 
bad continued a long time, although the course of business which 
created the nuisance had been positively forbidden by him. 
It has also been held that an owner is punishable if his land 
is made filthy by other persons while it is in his occupation, 
6ut not if he has sublet it; Beg, v. Parbutfy Churn, 3 TF. R, Cr. 
67. In the present case, however, the act or omission which 
constitutes the offence may be an isolated one, and unconnected 
with anything else, and the owner is supposed to be away from 
the land, and so to a certain extent not in occupation. A non- 
resident partner who has taken no active share in the management 
of the estate cannot bo convicted in addition to the resident part- 
nor; In re Railha NaOi, 7 (7. £. R. 289; 'but an owner can be 
convicted oven if he did not know of the likelihood of a riot taking 
place, if it is shewn that his manager knew ; Emp, v, Payag, 
/. h. 7?. 12 All. 550, 


AVith respect to Sects, 165 and 156, the evidence will be very 
similiar to that required to support a charge under Sect. 164, 
The defendant must have an interest in the land, Ac., which, 
however, need not be so largo as in the previous case, as the riot 
is assumed to be for his benefit ; therefore, any interest will be 
sufficient ; R^g. v. Ilarnafh Roy^ 8 IF R. Cr, 54. The riot, too, 
must be proved to have been committed with reference to some 
particular land, Ac., and for the benefit of the owner of such land, 
Ac., and that he, or his agent, knowing of the likelihood of the 
riot occurring, did not use all lawful means to prevent it. Under 
the latU^r of these two sections, the agent or manager is made 
liable as well as the owner. 

In order to convict a manager under Sect. 156, it is neces« 
aary to prove that a riot was committed, that it was committed 
for the benefit of the owner or occupier of the land, and finally 
that the manager knew that the riot was likely to be oonunitted 



SIfiCTS. 157-160.] HAHOOUUIKU PKttSONB HIKKIK AmUV. I70 


and did not use all lawful means to prevent it ; lirao v. Emy,, 
/. i. B. 10 Cal. 338. 

Hardouking Perrons hired. 

Sect. 157. Harhouritig, Persona hired for an Unlawful 
Assembly —Whoever harbours, reoeivee or assembles, in 
any house or premises in his occupation or chargei or 
under his control, any persons, knowing that such persons 
have been hired, engaged, or employed, or are about to be 
hired, engaged, or employed, to join or become members 
of an unlawful assembly, i^all be punished with impri- 
sonment for a term which may extend to six months, or 
with fine, or with both. 

Sect. 168. See p. 160. 

Triable by a Presidency Magistral e or a Magistrate of the first 
or second class, A summons should issm in the first Instance. 
Police ofiicers may arrest without a warrant. Defendants are 
bailable. Not compound able. 

Evidence. 

It is not cMiough to shew that some o! nccuRod^s sijrvants have 
been taken from a district where men have a well-known charac- 
ter as latfials, and had been in his service sometime before a riot 
was perpetrated by them ; In re Radita Nathy 1 (\ L, B, 289, 
There must be a harbouring, roception, or assembly with a know- 
ledge that the persons so harboured, received or assembled have 
been, or are about to be hired, &c., for the purpose of joining an 
unlawful assembly. 

Affray. 

Sect. 169. Affray.— Whea two or more persons, by 
fighting in a public place, disturb the public peace, th^ 
are said to ‘‘commit an affray.” 

Sect 100. Puninhfnent for nommilting Affray.— WhoeVOt 
oonmiti an affray, ahall be pnniahed with imprisonment 
of eitlier desoription for a term which may extend to one 
month, or with fine which may extend to one hundred 
rupees, or with both. 
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Triable by any Magistraie. A siunmom should in the Jii*si 
instance. Police olfu^ers may not arrest without a warrant. 
Vefendank are bailable. Not compoundahle. 

Eridence, 

i’rovc that the ilofetidunt fought with auothcr person in a 
public place, fur if it be in private, it is an assault merely, and 
nut an afIVay ; 1 Hawk, c. 28, s. L Also, no quarrelsome or 
threatening words whatever will amount to an affray ; id. «. 8 ; 
iiur indeed do mere words amount to an assault. This section is 
himply an cnactm(uit of the English common law. 

A chabutra tu which the public had no right of access, and to 
which they were not permitted to have access, is not a public 
place; Emp, v. Sri fjall, 1. L. It. 17 AIL 166. 

On conviction, tht' defendant^ may be ordered to find sureties 
to keep the peace in addition to any other punishment. 
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CHAPTER IX. 

OrPENCKfe ny oit BEiiATiNo To PuiuAC Servants. 

JllUIIEKY. 

Sect. 161. l‘ubli<‘ Spi nini lakvuj J Ibyal (< i nlijtruh'un.- Who- 
ever, being or expecting to be a public servant, accepts 
or obtains or agrees to accept, w attempts to obtain from 
any person, for himself or for any other person, any 
gratification other than legal remuneration, as a motive 
or reward for doing or forbearing to do any ofiloial act, 
or for shewing or forbearing to shew, in the exercise 
of his official functions, fovour or disfavour to any 
person, or for rendering or attempting to render any 
servioe or dis-servioe to any person, with the Legislative 
or Executive Oovemment of India, or with the Govern- 
ment of any Presidency, or with any Lieutenant- 
Governor, or with any public servant, as such, shall be 
punished with imprisonment of eithm description for a 
term which may extend to three years, or with fine, or 
with both, 

Explan(Uioiu>.—‘* Expecting to be a public servant.” If a 
person not expecting to be in office obtains a gratification 
by decdving others into a belief that he is about to be in 
office, and that he will then serve them, he may be guilty 
of cheating, but he is not guilty of the offence defined in 
this section. 

“Gtatifleation.” The word “ gratification ” is not 
Kstricted to pecuniary gratifications, or to gratifications 
estimable in money. 

“Legal remuneration.” The words “legal remunera- 
tion” are not restricted to remuneration whidbi a pnblio 
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■errant can lawfully demand, Imt includes all rmnnnera- 
tion which he is permitted by the Government which he 
serves to accept. 

“A motive or reward for doing.” A person who 
reodves a gratification as a motive for doing what he 
does not intend to do, or as a reward for doing what he 
has not done, comes within these words. 

lllvuirationa. 

(a) A, a moonsiff, obtains from Z, a banker, a situa- 
tion in Z’s bank for As brother, as a reward to 
A for deciding a cause in favour of Z. A has 
committed an offence defined in this section. 

{h) A, holding the ofBoe of resident at the court of 
a subsidiary power, accepts a lakh of rupees 
from the minister of that power. It does not 
appear that A accepted this sum as a motive 
or reward for doing or forbearing to do any 
particular official act, or for rendering or at- 
tempting to render any particular service to 
that power with the British Government. But 
it does appear that A accepted the sum as a 
motive or reward for generally shewing favour 
in the exercise of his official functions to that 
power. A has committed the offence defined in 
this section. 

(c) A, a public servant, induces Z erroneously to 
believe that A*s infiuenoe with the Government 
has obtained a title for Z, and thus induces Z 
to give A money as a reward for this serrioe. 
A has ocmunitted the (ffiimoe defined in tide 
section. 

Sect. 168 . Taking a Qratideafion, in order, hg Currujd or 
tUogal Meant, to htfinenee a Public Servant.— Whoever accepts, 
«r chtains, « agrees to accept, or attempts to obtain, 
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ftom any person, for himself or for any other person, any 
gratification whatever as a motive or reward for in- 
dncing, by oormpt or illegal means, any public servant 
to do or to forbear to do any official act, or in the exercise 
of the ofiScial functions of such public servant, to shew 
favour or disfavour to any person, or to render or attempt 
to render any service or dis*servioe to any person with 
the Legislative or Executive Government of India, or 
with the Government of any Presidency, or with any 
Lieutenant-Governor, or with any public servant, as 
such, shall be punished with imprisonment of ei^er 
description for a term which may extend to three years, 
or with fine, or with both. 

Sect. 163. Taking a (irnlifieafian for the Exerdee of Pfmonal 
/n/uen«<>.— Whoever accepts, or obtains, or agrees to 
accept, or attempts to obtain, from any person, for him- 
self or for any other person, any gratification whatever, 
as a motive or reward for inducing, by the exercise of 
personal infiuence, any public servant to do or to forbear 
to do any official act, or in the exercise of the official 
functions of sudi public servant to shew fbvour or 
disfavour to any person, or to render or attempt to 
render any service or dis-service to any person with the 
Legislative or Executive Government of India, or with 
the Government of any Presidency, or with any Lieuten- 
ant-Governor, or with any public servant, as such, shall 
be punished with simple imprisonment for a term which 
may extend to one year, or with fine, or with both. 

lUuatratwm. 

An advocate who receives a fee for arguing a case 
before a Judge; a person who receives pay for 
arranging and correcting amemorial addressed 
to Government, setting forth the service and 
claims of the memorialist; a paid agent for a 
condemned criminal, who lays before the Gov- 
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enmuent statements tending to riiew that tiie 
condemnation was uiyust— are not within this 
section, inasmuch as th^ do not exercise or 
porofess to exercise personal influence. 

Sect. 164. Punishment for Abetment hj Public Servant of the 
Ofences above Whoever, bemg.a public servant, in 

respect of whom either of the offences defined in the last 
two preceding sections is committed, abets the offence, 
diall be punished with imprisonment of either description 
for a term which may extend to three years, or with fine, 
or with both. 

Illustration. 

A is a public servant B, A’s wife, receives a present 
as a motive for soliciting A to give an office to 
a particular person. A abets her doing so, B 
is punishable with imprisonment for a term 
not exceeding one year, or with fine, or with 
both. A is punishable with imprisonment for a 
term which may extend to three years, or with 
fine, or with both. 

Sect. 166. Publie Servant obtaining Vn/unl'h Thing without 
CinwiAeraf ion.— Whoever, being a public servant, accepts 
or obtains, or agrees to accept, or attempts to obtain, for 
himself or for any other person, any valuable thing, with- 
out oondderation, or for a consideration which he knows 
to be inadequate, from any person wh<»n he knows to 
have been, or to be likely to be, conoemed in any proceed- 
ing or business transacted, or about to be transacted by 
such public servant, or having any connection with the 
official functions of himself, or of any public servant to 
whom he is subordinate, or from any person whinn he 
knows to be interested in or related to the person so con* 
ostned, shall be punifched with simple inqirisonment for 
a tom which may extend to two years, or with fine, or 
with both. 
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Illuairatiowi, 

(a) A, a oolleotor, hires a house of Z, who has a set- 
tlement case pending before him. It is agreed 
that A shall pay fifty rupees a month, the 
house being suoh that, if the bargain were 
made in good faith. A would be required to pay 
two hundred rupees a month. A has obtained 
a valuable thing firom Z without adequate 
oonsideration. 

{b) A. a judge, buys of Z, who has a oause pending 
in A’s court. Government promissory notes at 
a discount, when they are selling in the 
market at a premium. A has obtained a valu- 
able thing firom Z without adequate consi- 
deration. 

(r) Z’s brother is apprehended and taken before A, 
a magistrate, on a charge of peijury. A sells 
to Z shares in a bank at a premium, when they 
are selling in the market at a discount. Z pays 
A for the shares accordingly. The money so 
obtained by A is a valuable thing, obtained by 
him without adequate oonsideration. 

Offenrett Wider Secte. 161, 1C2, arul 164 are triable by the Court 
of Session, a Presidency Magistrate, or a Magistrate of the first 
class : those under Sect, 163 by a Presidency Magistrate, or a 
Magistrate of the first class ; awl those under Sect, 165 by a 
Presidency Magistrate, or a Magistrate of the first or second class, 
A summons is to be issued in the first instance. Police oficers may 
not arrest mthout a varrant. Defendants are bailable. Not eom‘ 
foundabk. Sanction required under Sect, 197, Cr, P. 0,, 1882, 
when the accused is one of the public ser cants deserihed therein. 

Charge under Sect, 161. 

1. That on or about the day of , A. B, then 

beiiig (or expecting to be) a public servant, to wit, ob- 

tiun^ for himself firom one G D a gratification other than legal 

24 r. c. 
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remuneration, to wit, as a motive for doing an official act, 

to wit, « and that ho thereby committed an offence punishable 
under Sect. ICl of the Indian Penal Code, and within, &c. 

2. That on the day and year aforesaid, the said A B, then 
being (or expecting to be) a public servant as aforesaid, obtained 
for himself from the said C D a gratification other than legal 
remuneration, to wit, the said as a reward for shewing in the 
exorcise of his official functions favour to the said C I), and that 
ho thereby committed an offence punishable under Sect. ICl of 
the Indian Penal Code, and within, &c. 

Evfdcucc, 

Under Sect. 161 the prosecution must prove that the accused 
at the time of the commission of the alleged offence was, or expect- 
ed to be, a public servant ; that ho obtained or attempted to 
obtain, or agreed to accept, a gratification, /.e., some favour, for 
himself, or some one else ; and that the object was that he should 
thereby bo iniiueucod in his official conduct. It must be noted 
that the moaning of tho word gratification’* is very wide ; if an 
official induced a man to marry his illegitimate daughter, for 
whom he wanted to provide, on tho promise that he would get 
him a good post under Government, there seems to bo no reason 
why that should not amount to obtaining an illegal gratification. 

Under Sect. 162 the accused will bo an outsider, and the 
proof will run on tho same lines ns under the last section, but the 
object for which tho gratification is given is that the accused 
was to uso corrupt or illegal moans towards a public servant 
to accomplish a certain object. Sect. 163 only differs from 
Sect. 162, in that the accused is to uso his i^ersonal influence, and 
not corrupt or illegal means. 

Tho use of more personal inflnence will not bo sufficient to 
bring any person within these sections, nor any amount of per* 
anasion. Influence must be accompanied by gratification, or 
must be the result of gratification. If persuasion were changed 
into threats, then that would constitute an offence under Sect 189* 
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The words of all theso sections exclude the defonco that 
the gratification bargained for is to go to some third person » 
or that an officer is protected if ho agrees to allow his 
official acts to be swayod by a gratification to bo used for 
advancing some public object, such as a charityi science or 
religion. Tbereforoi a revenue and police patel who agrees to 
accept money for the benefit of the village temple, as a motive 
for restoring some village Maharn to office, is guilty of an offence 
under Sect. IGl ; Emp, v. Appaji, If. ii, 1C Jamiary, 1896, 

A person receiving ‘'a gratification as a motive for doing what 
he does not intend to do, or as a reward for doing what he lias 
not done/^ as described in the fourth explanation to Sect, 1 01 , nntr, 
p. 182, will not only have committed an offence under that section, 
but will also bo guilty of cheating— in tho latter case, by virtue of 
the definition of cheating given in Sect. 415, and in tho former, 
by virtue of that definition, coupled with illustration /, annexed 
to Sect. 415. 

With reference to this class of cases, it will bo well to (|note 
from Lord Mansfield’s Judgment in th(» case of lleic v. Wnotifall^ 
5 Burrows f 2C07, what ho says as to intent: ** Where an acf in 
itself indifferent, if done with a particular intent beeoinoH criminal ; 
there tho intent must bo proved and found : but, where the act 
is in itself unlawful, tho proof of justification lies on the defend- 
unt, and in failure thereof, the law implies a criminal intent.'^ 

Tho definition of tho word judge*' is given in Sect. 19, ante, 
p. 26, and that of public servant’* in Sect. 21, anUf p. 27. 
Act IX. of 1890, Sect. 137, Sub-sect. 1, extends the meaning of the 
words Government and public servant ’* so as to include railway 
companies and their servants respectively, so far as relates to 
this chapter, but for no other purpose. This provision was intro- 
duced in order to put a stop to tho large amount of bribery which 
was constantly taking place among railway servants in respect of 
contracts, and work done under contracts, &c. 

Act I. of 1876 provides that every telegraph officer shall b<» 
deemed to be a public servant for the purposes of those five 
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To ask for a bribe is to attempt to obtain it; and a bribe may 
be asked for as effectaally in implicit as in explicit terms. 
Tberefore, where B| who was employed as a clerk in the Pension 
Departmenti in an interview with A, who was an applicant for a 
pension^ after referring to his own influence in that department^ 
and instancing two cases in which, by that influence, increased 
pensions had been obtained, proceeded to intimate that anything 
might be obtained by Lar-tawai^ and on the overture being reject- 
ed, concluded by decltiring that A would rue the rejection of B's 
suggestions : it was held that the offence of attempting to obtain 
a bribe had been completed ; limp. v. BaUUo Sahai, L L. li. 
2 AIL 253. A person who accepts, as a private person, a gratifi- 
cation for exerting his influence witli a public servant is punish- 
able under Sect. 162 ; Jteg, v. Oboy Chum, 3 W. IL Cr. 11). 

K, a police officer employed in a criminal court to read the 
diaries of cases investigated by the police, and to bring up in 
order each case for trial with the accused and witnesses, after a 
case of theft had been decided, in which the accused were con- 
victed, and a sum of money, the proceeds of the theft, had been 
made over to the prosecutor, asked for and received from the 
proscontor, a portion of such money, not as a reward or motive 
for doing any of the acts described in Sect. 161, bnt as a dasturi; 
and it was hold that E was not punishable under Sect. 161, but 
under Sect. 165 ; Emp. v. Kampta Prumd, L L. R. I AIL 530. 

Whore a complainant charged a person, who was one of the 
public servants mentioned in Sect. 167 of the Criminal Procedure 
Code, 1865, with committing acts which, if committed by a private 
individual, would have amounted to extortion, it was held that it 
was not illegal to treat the charge as one for extortion, and to 
proceed with the trial without having previously received the 
proper sanction for the prosecution, though it might have been 
more judicious to have treated it as an offence under Sect. 161 
of the Penal Code, and obtained the necessary sanction ; B$g. v. 
Par$hram Keshav, 7 Pom, H. C. Rep. C, C. 61. 

These sections apply directly to the persons who do, or would 
eventually, receive the gratification, but those who offer a gvatifi- 
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cation which is not accepted are guilty, under English law, of an 
attempt to bribe, which offence is complete as soon as the offer is 
made ; Bern v. Fatiy^aM, 4 finrr., p. 2501. Under the Penal Code, 
the person offering the bribe would at tho moment of offering it 
be guilty of the offence of abetting the receipt of an illegal grati- 
fication, by inciting the person to whom it was offered to receire 
it. If tho bribe was accepted, the offerer would be guilty of abet- 
ment, both by inciting and aiding. 

The statute 5 and (> Edwd. VI. c. 16 provides that any person 
who pays or offers money, &c., for an office shall immodiatoly upon 
such payment or offer be adjudged incapable of occupying nncli 
office. This statuto was, in Rex v. Vawjhan^ 4 B?rrr., p. 2500, held 
not to extend to the Colonies ; but subsecjuontly, the statuto 40 
Geo. III. c. 126 extended its provisions to the Colonies and to 
all persons in the service of the East India Company ; and further 
made the receipt or payment of money for an office h mis- 
demeanour, and provided that if any chief officer of a Colony, 
&c., was guilty of an offence under tho statute, he should be tried 
for the same in the Court of Queen’s Bench at Westminsk'r. Tho 
statute 21 and 22 Viet. c. 106, s. 04, further provides that all Acts, 
then applicable to servants of the East India Company, shall apply 
to ail officers continued or appointed under that Act. Couse- 
qneotly all persons giving or offering a bribe for appointment to 
an office under Government in India become at once incapable 
of holding that office, even though appointed to it, and are liable, 
oven though the' bribe be not accepted, to bo punished for a 
misdemeanour in attempting to bribe. 

Under Sect. 165 the only matter to bo proved, after it is shown 
that tho accused is a public servant, is that he obtaim^I, or 
attempted to obtain, or agreed to accept some valuoblr thing for 
nothing, or for a consideration which left him a profit, and that 
the person with whom be had the transaction was one with whom 
he was directly or indirectly transacting official business, or was 
likely to do so. 

Disobbdiemce BY Pi<BUC Sbbvants. 

Sect 166. Disobedience by Public Sermnt wUh infent io cause 

Injwy.—VrhMneCy being a pablio servant, knowingly die* 
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obeyi any direction of the law as to the way in which 
he ii to conduct himself as such public servant, intend* 
ing to cause, or knowing it to be likely that he will by 
such disobe^enoe cause, injury to any person, shidl be 
punished with dmple imprisonment for a term which 
may extmd to one year, or with fine, or with both. 

IUu$tratiom, 

A, being an officer directed by law to take property 
in execution, in order to satisfy a decree pro* 
nounced in Z’s favour by a Court of Justice, 
knowingly disobeys that direction of law, 
with the knowledge that he is likely thereby 
to cause injury to Z. A has committed the 
offence defined in this section. 

Sect. 167. Framing Incorrect Document. — Whoever, being 
a public servant, and being, as such public servant, 
charged with the preparation or translation of any docu- 
ment, frames or translates that document in a manner 
which he knows or believes to be incorrect, intending 
thereby to cause, or knowing it to be likely that he may 
thereby cause, iiyury to any person, diall be punished 
with imprisonment of either description for a term which 
may extend to three years, or with fine, or with both. 

Offence* under Sect. 166 arc trialile by a Presidency ilagUtrale, 
or a Magistrate of the first or second class ; those umler Sect. 167 
by the Court of Session, a Presidency Magistrate, or by a Magis- 
trate of the first class. Defendants cue bailable. Police ojficers may 
not arrest mlhout a warrant, A summoiu should issue in the first 
instance. Not componudabk. Sattciion required under Stef. 197, 
Or, P. C., 1882, for the proseeuthn of the public serrants described 
therein. 

Evidence. 

Prove that the defendant is a poblio seirant, and that he did 
the aot laid in the charge. Prove, also, that the act has done injury, 
or that it was likely to the knowledge of the defendant to do 
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iojniy, or that he intended that it should cause injury to some 
person. If it is one which was likely to do injury, the knowledge 
of the defendant may be inferred, especially if, from his official 
position, ho ought to know what the result of his act would be 
likely to be. The injury must be, within reasonable limits, the 
'direct result of the act. Thus, the mistranslation of a document 
so as to convict a prisoner would come within Sect. 167, as the 
conviction would be the immediate result of the act ; but a mis- 
translation so as to acquit a prisoner would not, as the injury 
caused by the result to the Queen, the nominal prosecutor, or to 
the real prosecutor, would not bo sufficiently direct and immediate. 
Such a case would bo met by Sect. 218. 

For other cases of disobedience by public servants, see Beets. 
21 7-220, post. 

Act XY. of 1872, Sect. 72, provides that a Marriage Registrar 
issuing a certificate for marriage at the times specified therein 
shall bo deemed to have committed an offence under Soot. 166. 


Public Servakt Tbadimo, &c. 

Soot. 168. Pvilic Servant engaging in Tr ads.— WhOOVOT, 
boilig a public aervant, and being legally bound, ae such 
public servant, not to engage in trade, engages in trade, 
shall be punished with simple imprisonment for a term 
which may extend to one year, or with fine, or with 
both. 


Sect. 169. Public Servant unlawfully lidding for Property.— • 

Whoerer, being a public servant, and being legally 
bound, as such public servant, not to purdiase, or bid for 
certain property, purchases or bids for that property, 
either in his own name or in the name of anothm, or 
Jointly or in shares with others, shall be punished 'sdth 
simple impriMmmmt fnr a term which may extend- to 
two years, or with fine, or with both; and t^ property, 
if pnrehased, diaU he ooaflscated. 



192 PIUTBKW^Ja TO BB A POBLIC 8BKVANT. [CHAP. IX. 

Ofmcea under these Sects* are triable by a Presidency Magistrate^ 
or a Magistrate of the first class* Defendants are bailable. Police 
offkers may not arrest mthoui a warrant, A summons should issue 
in the first instance. Not compoundable. Sanction required wicfei* 
Sect. 197, Cr. P. C., 1882, /or the prosecution of the public sonants 
described therein. 

Charge of Trading. 

That you, on or about the day of , at , being 

a public Rorvant, to wit, , and being as such public 

servant legally bound not to engage in trade, did engage in trade; 
and that you have thereby committed an offence punishable under 
Sect. 1 C8 of the Indian Penal Code, and within, &c. 

Evidence. 

Provo that the defendant was a public servant at the time of 
the commission of the alleged offence. The fact of his being 
prohibited to trade or to purchase certain property is a matter of 
which judicial notice will bo taken by the courts, as it will appear 
from regulations or Acts. The following arc some of the Acts 
by which trading is prohibited to public servants : — Persons em- 
ployed in tlie collection of revenue or administration of justice in 
Bengali Kehar, and Orissa, 83 Geo. Ill c. 52, s. 137; Adminis- 
trator-General, Act II of 1 874, Sect. 10 ; Forest Officors* Act VII 
of 1878, Sect. 74 ; Police Officers, Act V of 18G1, Sect. 10 ; Act 
3LXIV of 1859, Sect. 19 ; and Botn. Act VII of 1867, Sect. 11 ; 
Offioers of Presidency J^ks, Act XI of 18709 Sect 34; and 
Act V of 1879, Sect. 3; Revenue Officers, Bom. Act V of 1879, 
Sect. 31 ; Mad. R(>g. I of 1803, Sect. 40 ; Mad. Reg. II of 1803, 
Sect 64 ; tmd Boug. Reg. II of 1793, Sect. 18 ; Judges and 
Officers of the Presidency Court of Small Causes, Act XV of 
1882, Sect. 15 ; Officers of the High Court and Insolvent Court, 
Act XV of 1848, Sects. I to 3. 

Pbstindikq to bx a Public Servant. 

S60t« 170. Personating a Public Servant , — ^Whoever pra* 
tends to bold eny pu^oular offioo m a public semntt 
knowing that he does not biM snob oflhio^ or iUaoly 
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personates any other person holding snoh office, and in 
snch assumed character does or attempts to do any act 
under colour of such office, shall be punished with im> 
prisonment -of either description for a term which may 
extend to two years, or with fine, or with both, 

Sect. 171. Wearing Qarh of I’liblir Servant. — WhoOVOT, not 
belonging to a certain classof public servants, wears any 
garb, or carries any token resembling any garb or token 
used by that class of public servants, with the intention 
that it may be believed, or with the knowledge that it is 
likely to be believed, that he belongs to that class of 
public servants, shall be punished with imprisonment of 
either description for a term which may extend to three 
months, or with fine which may extend to two hundred 
Bnpees, or with both. 

Trtabic by any Magietratc. Polke offierre may nrrrst iril/wat a 
warrant. Di/riulantB arc bailable. A warrant should issue in the 
first instance under Sect, 170, and a summons under Seel, 171. Not 
compoundable. 

Erideuce. 

The remarks on Sect. 140, ante, p. 165, are also applicable to 
Sect. 171. If property be obtained by moans of tbe assumed 
garb, it will be cheating, although nothing pass in words; E. v. 
Barnard, 7 C. and P. 784 ; and the same will bo tho result if a 
person committing an offence under Sect. 1 70 obtains any pro- 
perty, or otherwise brings bis acts within tho defiuition of 
cheating. 


S6 p.c. 
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CHAPTEK X. 

Op CoNTUMiT OF TUB Lawfub Autuokity op 
Public Seuvantb. 

Disobedience to Summons, &c. 

SdCt. 172. AhucoiKliug to avoid Service of SummoHt . — Who* 

ever absconds in order to avoid being served with a 
summons, notice, or order proceeding from any public 
servant, legally competent, as such public servant, to 
issue such summons, notice, or order, shall be punished 
with simple imprisonment for a term which may atend 
to one month, or with fine which may extend to five 
hundred Rupees, or with both; or if the summons, notice, 
or order is to attend in person or by agent, or to produce 
a document in a Court of Justice, with simple imprison* 
ment for a term which may extend to six months, or 
with fine which may extend to one thousand Rupees, 
or with both. 

Sect. 178. Pra'cnting Service of Summom. — Whoever in 
any manner intentionally prevents the serving on him- 
self, or any other person, of any summons, notice,’ or 
order proceeding from any public servant legally compe- 
tent, as such public servant, to issue such summons, 
notice, or order, or intentionally prevents the lawful 
a ffixin g to any place of any such summons, notice, or 
order, or intentionally removes any such summon8,notioe» 
or order from anyplace to which it is lawlhlly affixed, or 
intentionally prevents the lawM making of any procla- 
mation, under the authority of any public servant legally 
competent, as such public servant, to direct such j^ocla- 
mation to be made, shall be punished wiOi simple impri- 
sonment for a tsnn which mgy extend to one month, or 
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fine which may extend to five hundred Bupees, or 
with both; or, if the summons, notice, order, or proclama- 
tion is to attend in person or by agent, or to produce a 
document in a Court of Justice, with simple imprison- 
ment for a term which may extend to six months, or 
with fine which may extend to one thousand Bupees, 
or with both. 


Sect. 174. Non-aftendance in obedii'uei’ io au Order from a 
PuUie Servant.— Whoevet, being legally bound to attend in 
person or by an agent at a certain place and time in obe- 
dience to a summons, notice, order, or proclamation 
proceeding from any public servant legally competent, 
as such public servant, to issue the same, intentionally 
omits to attend at that place or time, or departs from the 
place where he is bound to attend before the time at which 
it is lawful for him to depart, shall be punished with 
simple imprisonment for a term which may extend to one 
month, or with fine which may extend to five hundred 
Bupees, or with both; or if the summons, notice, order, or 
proclamation is to attend in person or by agent in a 
Court of Justice, with simple imprisonment for a term 
which may extend to six months, or with fine which may 
extend to one thousand Bupees, or with both. 


lUueiratione. 

(a) A, b«w"g legally bound to appear before the 
Supreme Court at Calcutta, in obedience to a 
subpoena issuing from that Court, intentionally 
omits to appear. A has committed the offence 
defined in this section. 

(V) A, being legally bound to appear before a Zillah 
Judge, as a witness, in obedience to a summons 
issued by that Zillah Judge, intentionally omits 
to appear. A has committed the offence 
defined in this section. 
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SdOt. 175. OmisBion to proAwce a Xltxntmen^.—Whoerref) 
being legally bound to produce or deliver up any docu- 
ment to any public servant, as such, intentionally omits 
so to produce or deliver up the same, shall be punished 
with simple imprisonment for a term which may extend 
to one month, or with fine which may extend to five 
hundred Kupees, or with both; or if the document is to 
be produced or delivered up to a Court of Justice, with 
simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand Bupees, or with both. 

Illmfrafion, 

A, being legally bound to produce a document before 
a Zillah Court, intentionally omits to produce 
the same. A has committed the offence defined in 
this section. 

Offences under Secie, 173 ami 176 are triable by a Presidency 
Magistrate, or a Magistrate of the first or second class, except under 
Sect* 175, in cases where the offence is committed in a Court, ami 
tlwn that Court, subject to the provisions of Chap. XXXV., Cr. P. 
C., 1882; offences umier Sects. 172 and 174 are triable by any 
Magistrate. A summons should issue in the first imtance. Police 
officers may mi arrest without a warrant. Defendants are bailable. 
Not compoumlable. Sanction required under Sect. 195 (a), 
Or. P. C., 1882. 

Evidence. 

Under Sect. 172 a question might arise, whether a person hear- 
ing that a summons was about to be applied for against him, and 
absconding before it was issued, would be guilty of an offence. 
Looking, however, to the fact that the absconding is an offence 
because it is a contempt of the lawful authority of a public servant, 
which, of course, cannot bo contemned until it has been exercised, 
and also taking into consideration the words of the latter half of 
the section, the most reasonable eonstmotion is, that there must 
be some jndicial action on the part of the public servant before 
this offence can be committed, snob as an application to him for 
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the issae of a sommons^ which he has granted ; and it has been 
decided in Madras^ in conformity with the foregoing opinion^ 
that to abscond, in order to avoid service of a summons which 
has not been issued, is not an offence under this section, but 
that it must be shewn that a summons, notice, or order has 
actually been issued, and that the accused knew or had reason 
to believe that this was the case ; Madapusi Srinivasa v. iZsp*, 
L L, U. 4 Mad^ 393. As to the latter point, see also Bsg. v. 
Bamtonoo Sifigh, 12 W. B, Cr, 49. Absconding does not neces* 
sarily imply change of place, but may bo effected by conceal- 
ment. If a person conceals himself before process issues and 
remains concealed after it has issued, he absconds ; Madapusi 
Srinivasa v. Brg,, nhi sup. 

The statement by a magistrate that u summons might issue has 
been hold equivalout to its actual issue, as far as respects an 
application, which must be made withiu u certain time in order 
to be acted on afterwards ; Potts v. Cumbridgsy 27 Th J, N. S* 
M. C. 62. 

A warrant is neither a summons, notice, or order under this 
section, as it is addressed to the officer who has to execute it, 
and not to the person whose attendance is required ; Beg, v. 
Womesh Churuler, 6 IF. B. Cr. 71 ; and absconding to avoid 
arrest does not come under Sect. 172; Emp, v. Lakshtni, B, £• 
24^fc February 1881 ; see, also, Beg. v. Zah^, 4 JV. IF. B. 97. 

Under Sect. 1 73 the summons must have issued, and be about 
to be served, or the proclamation must be about to be made, in 
order to the commission of an offence, or else the summons, if 
not to be served personally, must be about to be affixed to some 
lawful place. In these cases the intentional nature of the act 
charged will be inferred from the act itself, and the mode in 
which it is done. The refusal by an accused person to sign a 
summons intended to be served upon him, does not constitute 
the offence of intentionally preventing the service of a summons 
on himself ; Beg. v. KaJ/ya, 5 Bom. H, C. Bep. C, C. 34 ; follow* 
ed in In re Bhoobuneshwar, I. L. B. 3 Cal. 621 ; and iu Emp, v. 
Krishna Gobind, 1. L. B. 20 Cal. 368. The refusal to receive a 
summons is not a preventing of the service of the snmmons, for it 
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it be tendered and refused^ tbe senrioe is good ; Beg. v. Khueal 
Purhhudas, Ji. B, 15fA July 1869; Beg. Punamalai, I. L. B. 
5 Mad. 199. After service of a snmmons the throwing it down 
by an accused is no offence ; Beg, v. Arumuga Nadan, ih, 200, n. 

Under Sects. 174 and 175 it must bo shewn that a summons, 
notice^ or order has issued from some court or public servant 
authorised to issue it, or that a proclamation has been made by 
the proper authority, commanding the defendant to appear at a 
certain time and place, with or without a document; In re 8hib 
Peread Chucherbutfy, 17 W.B^ Cr, 38; 7 Mad, H, C, Bep, Cr, It. 
14, 43. Whore a summons did not mention the place or the time 
of day at which the person summoned was required to attend, it 
was hold that ho could not be convicted under Sect. 174 for non- 
attendance in obedience to the summons; Emp, v. Bam Saran, 
I. L. B, 5 All 7 ; 7 Mad. II, 0. B p, Cr. R, 14, 43. It is not an 
offence under Sect. 174 to disobey a summons issued by a 
British Magistrate directing the person summoned to appear 
before him at a place outside British India; Emp, v. Paranga, I, L. 
A. 16 Mad, 463. It must thon bo shown that the summons has 
been served upon him, or that the proclamation has come to his 
notice, and proof must be given that he was not present at the 
time and place mentioned in the summons or proclamation, or 
that being present, he refused to deliver up the documents 
required. His omission to attend must be intentional, or his 
departure must be wilful ; In re SuOierlandf 14 ir. R. Cr. 20 ; 
where a witness was summoned for a particular day, but, not being 
at home, did not receive or hear of the summons till after that day, 
it was held that ho could not be fined for non-attendance, because 
he did not afterwards appear and state his reason for non-attend- 
tokoeiBeg. v. Ungun Lallf 1 N. W. Ed. 1873, 303; but if it is proved 
that a summons was served upon him, and that ho understood it, 
and knew when and where to attend, his absence will be inferred 
by the court to be inteutional, unless and until he can shew it was 
accidental, or unless the circumstances adduced in evidence 
themselves shew it to be such ; but the court in these cases ought 
not to be hasty in drawing an inference unfavourable to the ac- 
oaeed> but to search for facts from which the iutentioual absence 
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may be positively inferred. The accused was summoned by a 
magistrate to appear on a certain day at 10 a. m. to answer 
a criminal charge, and attended at the proper time, but not 
finding the Magistrate in Court, waited a few minutes only 
and then left, posting up a notice on the wall of the 
Court stating that he had attended in Court, and giving 
the reason for his leaving. The Magistrate, who had been 
engaged in other public business, took his seat at 11, and the 
defendant, not answering then to his name, was prosecuted and 
convicted under this section. The defendant contended that he 
had obeyed the summons, as it did not direct him not to depart 
without the leave of the Court, but it was held that the purpose of 
the attendance was not fulfilled until the charge was answered, 
and that, as the accused had not waited a reasonable time, ho was 
rightly convicted; Emp, v. Kisan Bapu^ L L, J2. 10 Bom. 98. 
This case differs from In re Sutherland, 14 W. It. Cr, 20, in the 
time during which the defendant waited* In the case of a refusal 
or omssion to produce a document, he must have been served with 
a enhpveua ducee feeim to produce that document, or else be in 
court with the document iu his possession, and must in either 
case be asked for it, and his refusal to produce it, or his 
not accountiug for its non-production, will bo evidence of 
intentional omission. It must also bo shewn that the document 
was one which he was legally bound to produce in court, 
for although there are many documents which a witness 
is bound tQ produce in court for the court to examine, if 
necessary, and determine whether they ought to be delivered 
up or shewn to the party requiring their production, yet there 
are others, such as State documents, which the court has no right 
to inspect, but must accept their descriptiou from the ofBcer 
who has the custody of them. If the case be one of a person 
who is bound by any general law to deliver any document or 
class of doenments to a pnblic servant, the mere omission to 
conform to th^ requirements of the law may amount to an inten- 
tional omission, bat the surrounding circumstances must be veiy 
atrong to justify a conviction without a previous demand on the 
part of the person to whom it is to be delivered. 
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Unider the old Code it was held that the mere shewing of a 
sommons to a witness is not a sufficient semce ; the orig^al 
should be left with him^ or else shewn to him^ and a copy left 
with him; Beg. v. Karsanlal Danatram^ 5 Bom. H. 0. Bep. 
C. C. 20t For the rules for the service of a summons at present 
in force^ see Sects. 68 to 70^ Gr. P. Code^ 1882. Even although 
in an Act there may be no provision for an original and duplicate 
summons, and that the latter should be left with the person sum- 
moned, yet the summons should be left with, and not merely 
shown to, the person on whom it is to be served and then taken 
away; /m re Kuppan, I. 2/. 22. 11 Mad. 137. A witness was 
summoned to attend on a certain day to give evidence before the 
judge of a Small Cause Court ; but before that day the case was 
postponed, and no fresh summons or notification of postponement 
was served upon the witness ; consequently, he did not attend 
when the case was heard, and was fined ; but it was held that, not 
having been re-summoned, the witness was not bound to attend ; 
In re Sreenaih Ghoee, 10 W. R. Or. 33. The accused was 
summoned as a witness in a case to be heard on the 27th May. 
The summons was not served personally on the accused, but 
affixed to the door of his house. On the appointed day the case 
was not taken up, but was adjourned by public proclamation 
till the 5th June, and on this latter day the accused failed to 
attend. There was no evidence that the summons had been 
brought to the knowledge of the defendant, so as to require 
him to attend on the first occasion, and it was held that there 
was no evidence of the commission of an offence under Sect 174. 
It was also held that the adjournment of a case by proclamation 
as irregular, and that a magistrate ought to give special notice 
to the parties of the date to which a case is adjourned; 
6 Jfod. H. C. Bep. App. 29. A verbal order, however, 
given to a person in court to attend on a subsequent day is 
sufficient; Beg. v. Ounum Parffum, B. B. 12ih June 1878; 
5 Mad. H. C. Bep. App. 15 ; and so is the verbal order of 
a Village Magistrate in Madras, although no process has 
Ipcevsoualy been issued for the person’s attendance; 7 Mad. 
E. C. 
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If the sutnmons be to attend either in person of by agent, gri'ater 
care will be necessary in proving the intentional omission, as tho 
party summoned may have instructed an agent, and the agent may 
have omitted to attend ; and if any inferior servant of a court bo 
refused permission to attend in answer to tho summons of another 
court, that is not an intentional disobedience; /u rv i:>reeuath 
Ghose, ubi sup. 

Sect. 174 does not apply to the case of a defendant eseaping 
from custody under a warrant in execution of a docro(» of a civil 
court ; Rc(j, v. lSc4r<lar rathu^ 1 Ihm, II, C, Ihp. 38. Dis- 
obedience to a proclamation would be puuisliablo under this 
sechon : 1 11 (\ C. Or. 01 : and an accused person who has for- 
f<‘ited his laid l)«)iid may bo proceed(*d against uudc'i* this section, 
althougli liis surcaies hav(' paid the amount of tlioir recogni- 
sances ; lieg, v. Tajuommhhj Lahorve^ 10 IT. It, Or. 4. 

A magistrate caniu»t take cognisance of an ollemH' under Sect. 
174 committed against his own court, but is bound to send tho 
case for trial be (ore anoth(‘r Magistrate ; llrg, v, Ohvnilrr Shehtir 
Rdjj 13 IK. R, Cr, 00 . K Mahalkari^ invested with tho powers 
e)f a second class subordinate magistrate, eanru)t issue a summons 
under Sect. 8 of Act XI of 1843 ; and, therefore, a person 
cannot bo convicted under Sect. 174 of the l^cnal Code for 
having disobeyed a summon^ so issued ; Reg, v. Venknji lUiashar, 
8 Bom, H, C, Rpp. C, €• 19. Further, tho chairman of a muni- 
cipal commission, appointed under Act XXVI of 1850, although 
a public servant, is not legally competent, as such, to issue an 
order for attendance before himself ; consequently, tho disfd>e- 
dienee of such an order is not an offence under this section ; Rfg 
V. Pursho'am Valjif 5 Bom, H,(\ Rap, C, C. 33. In certain c/iso.s, 
h<nvevep,thtMnunicipal authorities may issue summonseH, disobedi- 
ence to which IS puiiisha]>lo under one or other of these sections; 
see Mad. Act V of 1878, s. 1G5; Bum Act III of 167:2, s. 112. 

By the Criminal Tribes Act, 1871, Art XXVII of 187), Sect. 
9, any memVier of any such tribe, gang, or class who, without 
lawful excuse, the burden of proving which shall lie upon him, 
shall fail to appear according to such notice as is provided in tho. 

2d p. c. 



202 


OB08S1OK TO GIVE INFOSMATION. 


[chap. X. 


Act^ or wlio Bhall intentionally omit to farniBh such information 
as is provided for by that Act, or who shall famish, as true, 
information on the subject which he knows, or has reason to 
believe, to bo false, shall be deemed guilty under the first parts 
of Sects. 174, or 176, or 177 of the Indian Penal Code respec- 
tively, as the case may be. 

A person disobeying the summons of a Coroner to attend and 
give evidence is guilty of an offence under Sect. 174 ; Act IV of 
1871, Sect. 17. A person failing to attend before the Collector 
in respect of land he is about to acejuire is guilty of an offence 
under Sect. 175 ; Act X of 1870, Sect. 10. 

Omission to oivk Infokmation, A-c. 

Sect. 176. OmuKwn to f/li'O Kotice or Informufiun, — Who- 
ever, being legally bound to give any notice, or to Airnisb 
any Information on any subject to any public servant, as 
snob, intentionally omits to give such notice, or to fur* 
nish such information in the manner and at the time 
required by law, shall be punished with simple imprison* 
ment for a term which may extend to one month, or with 
fine which may extend to five hundred Kupees, or with 
both; or if the notice or information required to be 
given respects the commission of an offence, or is reqnir* 
edfbr the purpose of preventing the commission of an 
offence, or in order to the apprehension of an offender, 
with simple imprisonment for a term which may extend 
to liz months, or with fine which may extend to one 
thousand Rupees, or with both. 

Soot. 177 . Furniuhttig Falsa In/ormalton. — WhoOVOr, be- 
ing legally bound to furnish information on any subject 
to any public servant, as such, furnishes, as true, infor- 
mation on the subject which he knows, or has reason to 
believe, to ^be false, shall be punished with simple im- 
prisonmmit for a twm which may extend to six months, 
or with fine which may extend to one thousand Rupees, 
or with both ; or, if the information which he is legally 
bound to give resipeots the commission of an offence, or 
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is required for the purpose of preventing the commission 
of an offence, or in order to the apprehension of an 
offender, with imprisonment of either description for a 
term which may extend to two years, or with fine, or 
with both. 

Exjilana'ion.— In section 176 and in this section the 
word ‘ offence ’ includes any act committed at any place 
out of British India, which, if committed in British 
India, would be punishable under any of the following 
sections, namely, 302, 304, 382, 392, 393, 394, 395, 396, 
397, 398, 399, 402, 435, 436, 449, 450, 457, 458, 459 and 
460; and the word ‘ offender’ includes any person who is 
alleged to have been guilty of any such act." 

(<i) A, a landholder, knowing of the commission of a 
murder within the limits of his estate, wilfully 
misinforms the magistrate of the district that 
the death has occurred by accident in conse- 
quence of the bite of a snake. A is guilty of 
the offence defined in this section. 

( >) A, a village watchman, knowing that a conrider- 
able body of strangers has passed through his 
village in order to commit dacoity in the house 
of Z, a wealthy merchant residing in a neigh- 
bouring place, and being bound under Clause 5, 
Sect. 7, Begulaticn m, 1821, cf the Bengal 
Code, to give early and punctual information 
of the above fact to the nearest police station, 
wilfully misinforms the police officer that a 
body of suspicious characters passed through 
the village with a view to commit dacoity in a 
certain distant place in a different direction. 
Here A is guilly of the offence defined in this 
section. 

Triable h) a PreeUlency Magietrate, or a MagUfrate of the 
firet or eceond clots. A summons shoukl issue in the first instance. 
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Police off,(*crsi m(iy noi arreai without a warrant. Difondanfs are 
bailahh, No^ oomfoun/flatle. Sanction required under Sect, 195 , 
Cr. P. C., 1882. 

Evidenre. 

Those sections only Rpply to persons upon whom by law an 
obligation is imposed to furiiisli certain information to public 
servants, and who infrtt^ ionalt y commit a broach of such obliga- 
tion ; In re Vhud Chnnd^ K] \V. E. (Jr. ;15 ; see, also, Einp. v. 
A-ppayyaf i* E- bl d/a'/. dB'l ^ but they should not bo put in 
force ii the public servants havi‘ already obtained the information 
from other sources* Einp. v. Sadil Hhuf^an, /. L, it. 4 Cal, C2d ; 
In rv VandyaJ. L. It. 7 Mud. 4^1(1; Ihnp. v. Gopai Singh, 
I. i, Ji. tiO (’a/. dlO; I'oUovved in Emjf* v. Sitda JS and I ha, B. B. 
IJth S(‘pteml»er IBUo. Tiie explanation to Sect. 177 was added 
by Act III, of JSPJ. 

The li’gal obligation to furnish information arises under various 
Acts relating to the public revenue, as, lor instance, the 
Income Tu\ Act, nlueh re(|uirea returns to bo made, infor- 
mation to be tiirmslied, &c. So also the Hegistration Act 
provides that every person sliall be legall}" bound to furnish 
iufonnatiou as to the execution, c^c., of documents tendert*d 
for rogislratiou to tlie regivStering olheer when required so to 
do. Otlier laws also require persons to give notice of various 
matters to public servants. Sect. 41 of the Criminal Piw'cduro 
Codci 18BJ, tor instance, require.s all persons to give information 
of certain olleiiees therein specified. Such laws as those last 
mentioned will often be lound to bu excepted from the operation 
of the IVnal Code by the fifth section, as being speeial or local 
laws in which provision is made for the punishment of infrac** 
tions of their provisions. 

Under Si'ct. 2 77 of the Indian Succession Act, and Sect. 98 of 
the Probate and Administration Act, 1881, as omeiided by Act VI 
of 1889, Sects. 7 and 15, an executor or administrator who 
intentionally omits to exhibit an inventory or account of the assets 
of the estate come to his hands, on being required so to do by the 
Coartj commits on olleuoe under this section. 
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The latter portion of those two sections, 176 and 177, may 
include many acts which arc similar to those provided for by 
Sects. 118-120, nnfe, pp. 134 to 130. 

In order to support a conviction under Sect. 170 apfainat a 
person for not giving information of an occurrence falling within 
the provisions of Sect. 15, cl. (d), of the (’riininal IVocednre Code, 
188-, it is not necessary to shew that the d(‘ath actually eecurred 
on his land, when tlu' cireinnstanccs disclosed sliew that a dead 
body was found on the land of the accused under eircntnstnnces 
denoting that the death in all probability was sudden, unnatural, 
or suspicious, the finding of the body on the laml being a eircum- 
sUiu'e from whieh the eourt was jiistitied in inferring that tli(» 
death took place there; Mahiki v. /. L, It. 11 CaL 

A village mooiisif is bound by Sect. 8 of U(*g. XI of 18Jt>, 
wliich provides that heads of \illag(‘H shall reeiproeally eom- 
inunicate any information which they may receive of offenei'S 
coinmitti'd ; . . . . and shall co-operate in all things for the 

ap])rchcnsioii of the olleiiders, and the g(‘m*ral security of the 
country ; and is, thendbre, hound to ri'port all ofrenc(‘H, although 
not enam(*rnted in S(‘ct. 81) of the Criminal rrocedure (Jode, 
1 872 ; ( Sec. 4 1 of ActX. of 1 8S2) 3 Mail, [f, C, lirp. App, 31 ; 2 Matl, 
Ju ) . 2S'J. The owner or occupierofa lioiisi* in a village is not bound 
under Sect. 4o, Cr. /^ C., 1882, to report the occurrence tln^rein 
of any sudden death ; Emp, v, Ac/iulha, /. /i\ 12 Mud. 92. 

When a charge is made of neglect to inform the police of the 
presence of a jiroclaiined olTeiider, it must be proved that the 
offender w^as actually proclaimed, and that the proclamation came 
to the knowledge of tlie accused; In re Vaiuhja^ /. /a 1L 
7 yiad, 436. 

A lyftrnam is a private person in respect of Sect. 1 76 and Sect. 
262, there being no law binding him in any si>ecial way to report 
or prevent crime ; he is, therefore, not punishable for not report- 
ing the commission of a crime not enumerated in that section of 
the Criminal Procedure Code before mentioned; 3 Miul, 11, C, 
Rep, App. 31 ; 2 Ma/L Jur, 289. Sect. 177 does not apply to the 
c«se of any person who, examined by a police officer, makes a 
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false statement, but only to cases where, by law, landholders or 
village watchmen are bound to give information, and to other 
analogous cases ; Reg. v. LfikJiee Shigh, 12 IV, R, Cr. 23. Where 
a person, not legally bound to furnish information of an offence, 
falsely informs the police that such an offence has been com- 
mitted, without intending to cause injury or annoyance to any 
particular perHon, he has committed no offence under Sect. 177 ; 
Erg. V. Saraji MoJntu, B, 72. lOth Juhj 1873. Sect. 177 embraces 
every case in which a subordinate may seek to impose /a2Kr informa- 
tion upon his superior ; therefore, wheu-e certain vaccinators 
made false returns to their superiors, it was held that as the 
defendants were public servants, and part of the duties they 
undertook was to make true returns to their official superior, to 
make false returns was an ofhmcc ; 6 Afu /, 11, C. Rep. App. 48. 
See, also, hi re Phool Chumh 16 W, 11, Cr. 35, To make a false 
entry in a diary kept by a Government servant and sent to his 
official superior in pursuance of departmental order is an offence 
within Sect. 177; In re Virasami^ 1. L. II. 4 Mcul. 144. The 
cose of In re Viraeami was disapproved of in hmp. v. Appayya^ 
I, L. U, 14 Miul. 484, and it was there held that a person was 
‘‘legally bound*' to do whatever it was illegal for him to omit, 
as defined in Sect. 43, anf<\ p. 311, and nothing else ; and that 
mere disobedience of departmental rules not having the force of 
law is not “illegal.” 

In order to bring an accused under the second branch of Sect, 

1 77, it is necQssary that the false information given should bo 
with respect to the commission of some particular offence, and not 
of offences in general; ranatnIUi v. Emp., I. L, i?. 15 Cal, 886; 
therefore, a constable whoso duty it was to ascertain on his 
rounds whether certain notoriously bad characters vrero in their 
houses or not, falsely reported that they were, it was held that 
the offence fell within the first branch of this section ; ih. 

A man named rosu gave the accused four annas with which to 
purchase for him (Yesu) a stamp. When the stamp-collectoradceC 
the accused for his name, he said, ** Yesu,” instead of giving his own 
name. It was held that this amounted to the offence of giving 



8SCTS. 176, ]77.] RXFUSIKG TO TAKS OATH, &(’ 


207 


false information under Sect. 177» and was not cheating by per- 
sonation ; B(*g. V. Haghoji, 3 Bom* H* C* Bi*p* C. C* 42. This 
decision was under the Stamp Act, 1862, which required the 
stamp vendor to write the name of the purchaser on the back of 
the stamp, though it did not require the purchaser to give his own 
name. The Stamp Act, 1879. docs not contain a similar provi- 
sion ; consequently, it lias since been held that the purchaser of a 
stamped paper, not being bound by any law or rule having 
the force of law to furnish information to the stamp vendor, is 
not punishable under Sect. 177, if ho gives a false name; lu. ir 
raramayd, B, R. 19//i Frhnuu'y 1885. A certain person attempt- 
ed to got himself admitted into the police of a district by giving 
certain information, which ho know to bo false, to the District 
Superintendent of Police; it was held that he had not commit- 
ted an offence under Sect. 177 ; Emp* v. iJicarka PrrHad, 
/. L. R. C All. 97. 

In these two sections the word ** offonco denotes anything 
punishable under the Ponrd Code, or under any special or local 
law, provided that the thing punishable under such special local 
law is punishable with imprisonment for six months or upwards, 
whether with or without tiuo ; Sect, 40, ante, p, 38. 

See ante, p. 201, for a note on the Criminal Tribes Act. 
A eunuch refusing to give information or giving false iuformation 
as to his property is punishable under these sections ; Act XXVII 
of 1871, Sect, 80. 

Refosikq to take Oath, Ac. 

Sect. 178. Refusing to take OafA.— Whoever refuses to 
bind himself by an oath to state the truth, when requir- 
ed so to bind himself by a public servant legally compe- 
tent to require that he shall so bind himself, shall be 
punished with simple imprisonment for a term which 
may extend to six months, or with fine which may ex- 
tend to one thousand Bupees, or with both* 

Sect. 179. Refusal to anstter Quest ions. --^Whoever ^ being 
legally bound to state the tmth on any subject to any 
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public servant, refuses to answer any question demand* 
ed of him by such public servant in the exercise of the 
legal powers of such public servant, shall be punished 
with simple imprisonment for a term which may extend 
to six months, or with fine which may extend to one 
thousand Bupees, or with both. 

Sect. l&O. Ilf-fuml fo Hujn Sfnfemenf , — ^Whoever refuses to 
sign any statement made by him, when required to sign 
that statement by a public servant legally competent 
to require that he shall sign that statement, shall be 
punished with simple imprisonment for a term which 
may extend to three months, or with fine which may 
extend to five hundred Bupees, or with both. 

Trinhh) hy ihc C\fur{ In ivlilrli ihr oij'once is rumviified, siihjicf io 
the fruruhiis of ChoiK XX XV of the ('rimiiiol Vrucednrv 
18S2, or if oof ivminUird in a Courts by a Vreshienctj Mayistrafi^ 
or a Maylsfrafr of the first or srcontl class, A simvuais shorihJ 
issue in ihr frsf insfanro. VoUcr officers may not arrest xvtihoni a 
warrant. Ihfitnlan^s are lutilahle, Xof coinpoHmlalle. Sand ion 
nyuire^l under Sect, lliu, Cr, P. C,, 1882. 

Evidc nee, 

Provo tlio ifudcrinpr of the oath, the dcmaTnl of tho question, 
or tho requirement of the signature, ns tho case innv be. Tho 
mere omission on tho part of any person to do any one of these 
nets is not punishable; there must have boon n positive refusal, 
which necessitates n previous demand, before a conviction can 
take place. The power of a public servant to re<|uire the doing 
of such acts is fixed by public authority, and will, therefore, in 
most cases, bo a matter of which the court will take judicial 
notice. 

Under Sect, 1C5 of the Indian Evidence Act, 3872, a judge may 
ask any question ho please^ about any irrelevant fact, if he does 
so in order to discover or to obtain proper proof of relevant facts. 
Where, however, an irrelevant question is askt d, not with that 
object, but with a view to a subsequent criminal proceeding 
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against the person asked, and ho objoots to answer it, tho objec- 
tion is reasonable, and he cannot be convicted under this section; 
Emp. V. Hart Laknhman, L L, 12. 10 Bom, 185. See, also, In r$ 
Oane$h Narayan^ L X. i2. 13 Bom, COO, 

A refusal by an accused pcTson to sign a statement made by 
him in answer to questions put by tho Court docs not come under 
Sect. 180; Emp, v. Sirsapa, I. h R. 4 Bom, 15. 

Persons refusing to give evidence under tho Public Gambling 
Act arc punishable under Sects. 178 and 179; Bombay Act III. 
of 18CC, Sect. 9. A witness at a Coroner’s inquisition refusing 
to sign his deposition is punishable under Sect. 180 ; Act IV, of 
1871, »8oct. t.0; but not a witness refusing to sign a deposition 
in any other case; C Ma(L IL C. Hep, App, 14» 

It is provided by tho Indian Oaths Act, 1873, tnat »Soct. 178 
is to be road as if tho words or affirmation^* wore insortod after 
the word ‘^outh.’* 

Faiae Statement on Oath, 

Scot. 181, FaUe Sfafemcuf on Oath , — WhOOVOT, being 
legally bound by an oath to state the truth on any subject 
to any public servant or other person authorised by law 
to administer such oath, makes to such public servant 
or other person as aforesaid, touching that subject, any 
statement which is false, and which he either knows or 
believes to be false, or does not know to be true, shall be 
punished with imprisonment of either description for a 
term which may extend to three years, and shall also be 
liable to fine. 

Triable by the Court of Sefonon, Presidency Magistrate or Magis-- 
iraie of the first class, A warrant should issue in, the first instance. 
Police ofiieers may not arrest without a warrant. Defendants are 
bailable. Not eompoundable. Sanction required under Sect* 195, 
Cr.P. a, 1882. 

Charge, 

That you, on or about the day of , at , being 

legally bound by an oath to state the troth on a certain subject, 

S7 FC. 
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to wit, , to a public servant {or person) authorised 

by law to administer such oathi to wit, , did make to 

such public servant (or person) as aforesaid, touching that subject, 
a statement which was false, and which you knew at the time 
you so made it to be false, to wit, ; and that you have 

thereby committed an offence punishable under Sect. 181 of the 
Indian Penal Code, and within, &c. 

Evulnice. 

The evidence under this section will be the same as that under 
Sect. 1 93, oxcej)t tliat the faL^e statouK'iit must be made in the 
course of proceedings other than judicial proceediugs; Reg.y, 
JJuloramt 7 W. /*. ('r. 104. Tho word oath is defined in Sect. 51, 
aw/e, p. 40. The Oaths Act, 1873, provides that this section is 
to bo road as if the words ‘‘ or affirmation were inserted after 
th(3 word oath/’ 

A person is not legally bound to state tho truth, where the 
officer who adm inters tho oath is trying a ease wholly beyond 
his jurisdiction ; v. Aaiff/ 2 Mad, U, C, Ihp. 438 ; 

Emp, V. Niaz A//, 1, L. A*. 5 AU. 17. Nor is a person bound by 
law to state the truth when before an (ffiicer who, although 
empowered to conduct an enquiry, is not empowered to adminis- 
ter an oath to tliat person. A pleader, wlioso conduct was being 
enquired into under the Legal Practitioners’ Act, ought not to be 
called upon to make a statement on solemn affirmation, but if he 
does so make uuy statement ho cannot be convicted under this 
section, if ho states what is untrue; Kotha Subia v. 7. 7i. R, 
6 Mml 252. 

Where a false statment is made in a stage of a judicial proceed- 
ing, the aocused ought not to bo convicted by a magistrate under 
this section, but ought to bo committed for trial to the Court of 
Rossiou, Rud a conviction under this section is illegal ; Beg. v. 
Nunurooddeen, 11 W, B. Cr. 24; Beg. v. Dayalji Endarji, 8 Bom* 
H, 0. iJep. 0. C. 21 ; sec, also. Beg. v. Heeramun, 8 W. R.Cr. 30. 
The High Court at Madras, however, on the 4th November 1868 
ruled that a convictioii under this seetTon was good, although 
the offence fell under Sect. 193, 4 Mod. H. C. Bef. App. 18. 
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The making of a false rotnrn on oath of a soirico of a sammona 
comes under Sect. 1 03, pmi, p. 228, and not under this section ; 
Jififf. V. Shama Chunk, 8 IK. B. Cr. 27 ; so does also a false stato- 
mcut made on solemn affirmation boforo an Incomo>Tax Commis- 
sioner, as it is a statoment in a judicial proceeding umlor the 
Income-Tax Act, 1870; Ji’i'y. v. Vaijaljt Ewlarji, 8 Ikm. 11, C. 
ILp. C. 0. 21. 

A sentence under this section which awards no imprisonment 
is illegal; 4 Mail. 11. C. lip. App. 18. 

Falsk Isfoumaiion. 

Soct- 182. Fahk' 1 nformaiion iritli Inlenf to paiuc Injurji.— 

Whoever gives to any public servant any informa- 
tion which he knows or believes to be false, intending 
thereby to cause or knowing it to be likely that he will 
thereby cause, such public servant— 

(a) to do or omit anything which such public servant 
ought not to do or omit if the true state of 
facts respecting which such information is 
given were known by him, or 

('0 to use the lawful power of such public servant 
to the injury or annoyance of any person, 
shall be punished with imprisonment of either 
description for a term which may extend to six 
months or with fine which may extend to one 
thousand rupees, or with both. 

Ulwtratiom, 

('{) A informs a Magistrate that Z, a police ofiEicer 
subordinate to such Magistrate, has been 
guilty of neglect of duty or ndsoondnot, 
knowiii^ such information to be false, and 
knowing it to be likely that the information 
will cause the Magistrate to d ismis s Z« A 
has committed the <^ence defined in this 
seoticm. 
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{b) A falsely informs a public servant that Z has 
contraband salt in a secret place knowing 
such information to be false, and knowing 
that it is likely that the consequence of the 
information will be a search of Z’s premises, 
attended with annoyance to Z. A has com- 
mitted the offence defined in this section. 

(e) A falsely informs a policeman that he has been 
assaulted and robbed in the neighbourhood of 
a particular village. He does not mention 
the name of any person as one of his assailants, 
but knows it to be likely that in consequence 
of this information the police will make en> 
quiries and institute searches in the village 
to the annoyance of the villagers or some of 
them. A has committed an offence under this 
section. 

Triable % a Pnm'ltincy May Uf rale, or a Maijiulrateof Ih'Jird or 
rerond class. A summons should lssu(‘ in Ih first instance. Polieo 
officers may not arrest without a irarranl. Defendants are bailable. 
Not eompoundahle. Sanction required under Sod. 105, Cr. 1\ C., 

1882. 

Evidence. 

This section now appears os amended by Act III. of 1895. 

The fact that tho accused gave the information must first bo 
proved, then that the information was false, and finally that ho 
know or believed that such information was false. 

If tho charge bo under the former part of tho section, it is sufTi- 
oient further to shew that the accused intended that the public 
servant to whom tho false information is given should do or omit 
to do something which he ought not to do or omit to do if the 
true facts were known to him. Tho gist of the oflcnce is not 
what action may or may not be taken by the public servant, 
but the intention or knowledge (to be inferred from his conduct) 
of tho person supplying such information; Emp. v. Budh Sen, 
I. L. R- IS All. 851. Thus, where the first prisoner informed 
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the Assistant Collector that ho had passod a certain examination, 
intending to iudnee tho Assistant Collector to give him an ap- 
pointment ; and tho second prisoner had passed tho examination 
in the name of tho first, and handed to him tho eertitieato of tho 
fact ; it was held that the case fell under this section ; Kmjt, v. 
Gamahy L L. i?. 13 Bom, SCO, in which the case of In n) Goolam 
Ahmed y I, L, R. 14 (^al. 3M, is discussed and dissented from, in 
bo far as it rules that, under this part of this st*ction, tho act or 
omission of tho j)ublic servants must bo in respect of a third 
|>erson ; see, also, Emp, v. Dirorka Prasad, L L, J\\ (» All, 07 ; Etnp, 
V. Budh SiTh, nil stqyrn ; and Emji, v. Soslii, /. L. R,y lo AIL 210; 
in which tho case of Emp, v. Gnuesh is approved of. \Vlu*ro 
persons appeared before n village registrar and identifiml ono B 
as W, in eonse(juenc(' of which a ca^'C was p\(‘cnt(‘il and registen'd 
by B in tho nanu' of W, it was h(‘l(l that Ihesr persons were 
punishable under this bection; JJrnp, Jlola KasJtal a, />. U, 
18th June 18‘Jtj. 

If th(‘ charge is under the latter portion of tlui section, it tmist 
furthiT he proved that th(» accused gave tli(‘ information to a 
public ser\ant, intending that that public servant in conse(|U(»nco 
of the information so given him should act officially to tho injury 
or annoyance of some third person. 

111. (c) shews that it will not be necessary to prove that tho 
accused intended his information to cause tho public servant 
to act directly against a particular third person as was rul(*d in 
In re Goolam Ahmed Kaji, /. L, 11, 14 Gal. 314, which is conse- 
quently overruled by the illustration, as is, also, Reg. v. Suraji, 
B. R. 10th July 1873. The ruling iu the former case had already 
bceu dissented from, both in Bombay and Allahabad. 

It will not be sufficient if tho public servant misinformed is 
only competent to pass on tho informiitiou to his superior, hut 
cannot act directly or immediately ngaiiist the person informed 
against ; Reg, v. Periannam^ /. L, It. 4 Mad, 2tl. M falsely 
informeil the collector of a district that c<*rtain zamindars had 
uimrpcd possession of certain land UJougiug to (foveniincut. It 
was held that inasmuch as that was no more than an expres* 
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Bion of a private personas opinion that the collector mighty 
if he chose, sustain a civil suit against the zamindars^ and as the 
result, had the collector agreed with the informant, would not 
have been that the collector would have used his lawful power as 
collector or magistrate to the injury of such Zamirulars, M had 
not committed any offence under this section ; Emp. v. Madho, 
1, L, 4 All, 498. Where a person attempted to obtain his 
recruitment in the police by giving certain false information 
about himself to the District Superintendent, it was held that he 
had not committed any offence under this section ; Emp, v. 
Dfvarka Pramd, I, h, Jl, G All, 97. 

It was not intend(Ml by the Legislature that the provisions of 
this w'ction Hhoiifd bo enforced merely at the instance of ])rivate 
persons ; consequently, whore A, out of malice to B, gives to C, 
a public servant, false information intendtsl to injure B, a public 
Borvant under (1, B cannot prosecute A criminally without C^s 
consent ; ln> rc Moidry Mahomed Afdool Imfcrf, o li, C, C, Cr, 37, 
and 9 B^. Ji, Ce, 31 ; but if C\s consmit to the jirosecution be 
given, then B <5au prosecute ; Emp, v. Jayal Kinhorr, L L, E, 8 
AZ/. 382 ; the right to prosecuti^ is not conliued to the person 
to whom the complaint is madt» us ruletl in Emp, v. liadlialmthen^ 
1. L, H. o AIL 3G. It is not nccossury to get any sanction if the 
complaint is made by the public servant to whom tlio false infor- 
mation was given ; Poontf Sutyh, v. Mad Jut Bhut, I, L, R, 13 
Cal, 270 ; see, also, the notes to Sect. 2)1, po,d, 

t’ulso information of the kind referred to in this section, if 
given to a person who is not a public servant, is defamation ; 
Emp, v. 6"anZaram, B. B, I2ih January 1887. 

If false statements arc made at the same time about more than 
one person, the accused should only be charged with one offence, 
and not with suj>an\te offences in respect of each person he names; 
Poonii Singh v. Mtulho Bhuf, ubi sup. 

OnsTKUOTnm of Omission to assist Pdbijc Servant. 

Sect. 188. It««istanee to the lahittg of Property by PMie Sof 

mint.— Whoever offers any resistaaoe to the taking of any 
prtqperty by the lawM authority of any public servant, 
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knowixig or havios reason to believe tbat he is saoh 
public servant, shall be punished with imprisonment of 
either description for a term which may extend to dx 
months, or with fine which may extend to one thousand 
Bupees, or with both. 

Sect. 184. OMructing Sale of Property luj Authority ofaPtilf 
lie Servant— Whoever intentionally obstructs any sale of 
property offered for sale by the lawful authority of any 
public servant as such, shall be punished with imprison* 
ment of either description for a term which may extend 
to one month, or with fine which may extend to five 
hundred Bupees, or with both. 

Sect. 185. Illegal Pureliaoe or Pnd/or Proiytrly. — WhoeVOT, 
at any sale of property held by the lawful authority of a 
public servant as such, purchases or bids for any property 
on account of any person, whether himself or any other, 
whom he knows to be under a legal incapacity to 
purchase that property at that sale, or bids for such 
property, not intending to perform the obligations under 
which he lays himself by such bidding, shall be punished 
with imprisonment of either description for a term which 
may extend to one month, or with fine which may 
extend to two hundred Bupees, or with both. 

Sect. 186. Obstructing Public Servant in Discharge of his Pub- 
lie Funetiotis.— Whoever Voluntarily obstructs any public 
servant in the discharge of his public functions, shall be 
punished with imprisonment of either description for a 
term which may extend to three months, or with fine 
which may extend to five hundred Bupees, or with both. 

Sect. 187- Omission to assist Public Servant , — Whoever, being 
bound by law to render or furnish assistance to any public 
servant in the execution of his public duty, intentionally 
omits to give such assistanoe, shall be punished with 
simple imprisonment for a term which may extend to one 
month, with which may extend to two hundred 
Bupees, or with both; and if such assistanoe be demanded 
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of him by a public servant, legally competent to make 
such demand, for the purposes of executing any process 
lawfully issued by a Court of Justice, or of preventing the 
commission of an offence, or of suppressing a riot or afEray , 
or of apprehending a person charged with or guilty of an 
offence, or of having escaped from lawful custody, shall be 
punished with simple imprisonment for a term which may 
extend to six months, or with fine which may extend to 
five hundred Bupees, or with both. 

yV/aAif h]j a Pyrsidninj Magiaivait y or aMagisfrafr of the first or 
secoml rhiss, A summons shnubi in th first in^fanrt, Volice 
ofiictrs may not arrvsf wiUnmi awarranf. Drfoidanfs air hailahlr. 
Not com pound til b , SancHoji remind inidtr St cl, 195, Cr, P, C., 
1882 . 


Evidence, 

Jlesisiance to tht ial ing of any propt rty A// a pnhliv sirvanf is only 
puiiisliablo whoa (he hiking is by lawCul authority, and when 
th(' dofoiulani knows or has roabon to beliove that tho taking* is 
by or by order of a public servant. So, iu order to convict a 
person of obstructing a public servant, it must be shewn that he 
was iu the exercise of his public functions and justified in the act 
which ho was doing; LUIa Singh v. IJmp,, /. L, B. 22 Cal, 280. 
But it must bo remeinbered that there is no right of private* 
defence against an act which does not reasonably cause fear of 
death or grievous hurt, done by a public servant acting in good 
faith, although the act may not be strictly justifiable by law ; see 
Beg, V. Vyankatravf 7 Bom, If. t\ Bp, C, C, 50 ; but this does not 
extend to a case where an act or order is entirely ultra vires, and, 
tliereforo, illegal ; Emp, v, Tulsiram, L L. It, 18 Bom, 168, The 
mere refusal by a person to hand over to a bailiff money alleged 
to bo in his pocket is not resistance to the taking of the money, 
under Sect 183; hknp, v, Jlilhai, B, jR. 27th September 1888 ; nor 
is the mere failure to comply with the request for obedience to 
an order which the person making the request has to carry out ; 
Bmp, v« Sommanna, L L. £. 15 Mad. 221. 
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An oMmetion to bo an offence must have been caused volun* 
tarily within the definition contained in Sect. 89 anle^ p, 38; 
there must have been some overt act of obstruction ; Emp. v. 
Sommannaf uhi supra. Escaping from custody is not obstruct- 
ing a public servant in the discharge of his public functions 
under Sect. 186 ; Erp. v. Poshu^ 2 Bom, E, C. Rep, 128. 
Where a measuring clerk employed under the Revenue Survey 
went to the shop of the accused and said ho wanted to 
measure his houses and tho accused said ho could not go 
with him then, that ho did not want his house moasurodi 
but that if ho liked to call in tho morning when he was at 
his house, ho would allow him to moaBuro it ; it was held that 
tho refusal to go with tho clerk was not causing an obstruction ; 
Rt fj, V. Bhatjfilas, 5 Bcmi, //. C, Rep, Or. 61. A more oral state- 
iiumt by tho person appearing to bo tho owner of property at- 
tached by a bailiff in execution of a decree to tho effect that he 
would not allow tho bailiff to take it away unless ho entered it as 
his property does not amount to an offence under Sect. 188; 
Emp, V. Husain^ L L, B. 15 Bom, 664. Spreading a false report 
as to tho results of vaccination, and thereby preventing people 
from bringing their children to be vaccinated, is not an obstruction 
of a public servant in the discharge of his duties, under Sect. 
186 ; Fmp, v. Thimmachi^ I, L, B. 15 Mad, 98. 

The resistance of the process of a civil court is punishable under 
Sect. 186 by a court of criminal jurisdiction; Reg, v. Bhagai 
Dafadar, 2 Beii, L, B. F. B, 21, and 10 \V* B. Or, 43, overruling 
Rg, V. Chander Kani, 9 W. B. Or, 63, in which it had been held 
that a Magistrate had not jurisdiction to fine for resistance to the 
process of a civil court but the civil court only. The case of Reg, 
V. Bhagai Dafadar has been followed in that of In re Marti 
Chamlra, 2 Ben, L. B. A, C, J, 188. If a bailiff break the doors 
of a third person to execute decree against a judgment-debtor he 
is a trespasser, if it turn out that neither the person nor the goods 
of the debtor are in the house, and, under such circumstances, 
the owner of the house does not, by obstructing the bailiff, render 
himself liable to punishment under Sect. 188 or Sect. 186 ; Beg, 
ss p c 
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V# Oazi, 7 Bom, H. C, JBep. C. C, 33. Nor is a cart-owner liable 
under Sect. 186 for refusing to give his cart on hire to a Govern- 
ment officer; Reg, v. Dhori Kullan, 9 Bom, H. C, Rep. 165. A 
magistrate directed a landholder “to find a clue^’ in a case of theft 
within fi^ve days^ and to assist the police ; it was held that such 
order was not authorized by Act X of 1872, Sects. 90 and 91, 
and that the conviction of the landholder under Sects. 187 and 188 
of this Code was not sustainable ; Emp. v, BaMd Bam, 1, L, B, 3 
All 201. 

Where a Mamlatdar, not being able to execute a decree for pos- 
session in consequence of both parties being found to be in joint 
possession of the land in dispute which did not correspond to the 
description given in tlio plaint, referred the matter to the Collector 
for advice, and the Collector sent a surveyor to measure the land, 
and, after ascertaining the respective shares of the parties, to 
put the docreo-holder in possession of his share ; it was held that 
the action of the Colleclor was altogethcT nlfra i irea, and that the 
defendant could not be prosecuted, under Sect. 180, for prevent- 
ing the surveyor from measuring the laud ; Emp, v. Tulairam, 
I. i, n. 13 Bom. 108. 

A Municipal servant is not discharging a public function in 
putting down pegs and strings to mark out a road, unless the 
road is public property vested in the Municipality; and if there is 
a bond file dispute between any person and the Municipality as 
to tlie ownership of the road, that person does not commit an 
offence under 180 by pulling up the pegs and (‘utting the 
strings; Etnp. v. Sagiin, B. U. bth April 1888. 

A person nominated by a Collector under Sect. 09 of the 
Bengal Tenancy Act for the purpose of making a division of 
crops between the landlord and tenant is not a public servant 
within the meaning of Sect. 186; Chatter Lai v, Thacoor Pershad, 
L L. 18 Cal 618. 

The naxir of a court has power to delegate the execution of a 
warrant of attachment addressed to him to a peon, who there- 
upon becomes for that purpose a public servant ; Dharam Chand 
V. Bmp.f I, L* R, 22 Cal 596 ; fifAeo Progash v. Bluxtp 
Ifarain, ib, 769. 
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A person obstmctin^ an officer in execution of his duty under 
the Foreigners* Act is punishable under Sect. 186 ; Act III of 
1864, Sect. 3. 

Public servants unlawfully buying or bidding for property are 
punishable under Sect. 169. A mock bidding for a lease of a 
ferry, put up for sale by auction by a magistrate, has boon hold 
to come under Sect. 185 ; 5 E. /. and P. 38. 

Quitref whether a*mouzadar is a public servant; v. Soar* 
jurain, 8 IF. R. Cr, 66. An officer executing the warrant of a 
Marino Court is a public servant; within tho meaning of Sect. 
186 ; Act IV. of 1875, Sect. 15. 

Assaulting or causing hurt to a public servant in the discharge 
of his duty punished by Sect. 152 ; threatening a public 
servant, by Sect. 189; and insulting or interrupting him in a 
judicial proceeding, by Sect. 228. 

Persons bound to furnish information to public servants, and 
not doing ho, bring themselves within Sects. 176 and 177. 

Th(' word ** (dfeuce*’ in Sec. 187, denotes anything punishable 
under the Penal Code or under any special or local law ; Sect. 
•tU, ante, p. 38. 

A person refusing to perform tho duties of census officer is 
punishable under Sect, 187, Act XIV of 1880, Sect, 6. 

Disodedikncb of Okdeu of Pcblic Servant. 

Sect. 188. DinoMivnee io an Order duly promulgated by a 
Public Servatu.— Whoever, knowing that, by an order 
promulgated by a public servant lawfully empowered to 
promulgate such order, he is directed to abstain from 
a certain act, or to take certain order with certain pro* 
perty in his possession or under his management, dis* 
obeys snob direction, shall, if snob disobedienoe oanses 
or tends to cause obstruction, annoyance, or injury, or 
risk of obstruction, annoyance, or injury, to any persons 
lawfully employed, be punished with simple imprison* 
ment for a term which may extend to one month, or with 
fine whioh may extend to two hundred Rupees, or with 
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both ; and if inch diaobedience caniei or tends to came 
danger to human life, health, or safety, or causes or 
tends to cause a riot or affray, diaU be punished with 
imprisonment of either description for a term which may 
extend to six months, or with fine which may mtend to 
one thousand Bupees, or with both. 

Ettfianation.— It is not neoossary that the offender should 
intend to produce harm, or contemplate his disobedience 
as likely to produce harm. It is sufficient that he knows 
of the order which he disobeys, and that his disobedience 
produces, or is likely to produce, harm. 

lUtuiration. 

An order is promulgated by a public servant lawftdly 
empowered to promulgate such order, directing 
that a religiom procession shall not pass down 
a certain street. A knowingly disobeys the 
order, and thereby causes danger of riot. A has 
committed the offence defined in this section. 


Tritihle by a Prcuidmcy itagiitrate, or a Mayutrafe of the first or 
serond rUiss. A summons shoubl issue in the fiisf instance. Police 
ofiS<i 0 rs may not arrest withoiU a icarrant. Defewlanls are bailable. 
Not comjwimlable. Sanction required under Sect, 195, Cr, P, C., 
1882. 

Evulenre. 


The first fact to he proved is that an order has boon issued 
against thu defendant, which he is in law bound to obey ; and for 
that, it must bo issued by a public servant, it must be one which 
that servant was competent to issue, and there must be no fiaw in 
the order itself or in the mode of its issue, for disobedience of an 
order promulgated by a public servant having no authority in that 
behalf is not an offence under this section; In re Swjanarain Das, 
I. L. R. 6 Cal, 88. Thus under Bombay Act V of 1864 a mam- 
latdar has no power to order a defendant not to allow water 
fhom his house to fall on his neighbonr’s premises; Reg. v. Ehau 
8 Bom. jET. C. Rep. C. C. 68 ; nor to direct a person to keep 
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a gateway open ; Beg, v. Khandoji Tanaji, 5 Bom. H, C, Bep, 0. C. 
21 ; bat he has jurisdiction to ordor a door to bo brokon open if 
that is necessary to give possession of property ; Baji Dev, v, 
ahiv Bhauthankar, 5 Bom, H, C, Bep, A* C, J* 158; and to ordor 
a person to keep open a right of way to a privy ; Beg, v. Krishm 
Shet, 5 Bom, E, C. Bep„ C, C, 46. A magistrate can order the 
priests of a temple to widen and heighten tho doorway so as to 
obviate the dangers arising from the crowds of pilgrims which 
frequent it, and improve the ventilation ; Beg, v. Ram Chandra 6 
Bom. II. C. Rep. Cr. 86 ; but he has no power to issue a general 
order prohibiting the public from frecpionting tho roads and 
public places of resort between the hours of 9 r. m. and sunrise ; 
In re Komul Kisio Bonirk, 12 ( \ L. R, 2*31 ; see, also, Emp, v. 
Suclioo, B. R. 18//i Juhj 1889; but under Bong. Reg. VI of 1819a 
magistrate may prohibit a ferry-boat being employed in tho 
immc>diate vicinity of a public ferry; Mufhra v. Jawahir^ I, L, 
R. 1 All. 527. For cases of orders abating local nuisances, sou 
Beg. v. DaUukramy 2 Bom. II. C, Rep. 884 ; and orders for pre- 
venting a breach of the peace; In re Surjanarairiy I, L. R, 0 Oal, 
88; orders made on the report of an imperfectly constituted jury 
Emp. V, Bhairuh Chunder^ \0 C, L. R. 193. 

Where a magistrate makes a conditional order under Sect. 138, 
Cr. P. C,, 1882, directing a person to do an act, and that person 
does not appear and show cause against tho order, or ask for tho 
appointment of a jury to try whether tho ordor is reasonable and 
proper, in consequence of which the order is made abHolul/O, it is 
not competent for him when charged, under Sect. 188, with 
disobedience of the final order, to go behind it and shew that tho 
order ought never to have been made, because, tho ordor having 
been lawfully made, the disobedience of that order cbnstitutes 
the ofifence ; Emp. v, Narayana, I. L.B, 12 Mad, 475 ; Emp, v, 
Biehambardal, L L. R, 18 All. 577. 

This section clearly contemplates the case of an order being 
made upon some particular person, and that person disobeying 
the order. The illustration, however, somewhat extends the section 
^7 it to the case of an order made against a particular 

class of persona, bat even with this extension, it is evident that 
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the order most be one which orders a person or a definite class 
of persons to do or not to do a certain act ; In re Amiraddi, 
S B. L, A. Cr. 45 ; Emp. v. Manechchand, B. R, "ist September 
1887 ; and evidence must be given that the order was directed 
against the accused person or persons ; In re Noho Ktshorsy 7 C. L, 
B, 291. An order was promulgated by a magistrate in 1876, 
directing a religious procession to proceed by a certain speci6ed 
route, and for several years subsequently, the procession, as a 
matter of fact, did go by that route, although no new orders were 
made by the magistrate in those years. In 1886, the procession 
went by a diflerent route ; and it was held that those who took the 
procession by that route could not bo convicted under this section 
of disobeying the order of 1876, as it was only a temporary one; 
Emp, V. Sheodin^ I. L, B. 10 All, 116. Where a magistrate by 
an order prohibits the holding of a now hU contiguous to, and on 
the same day as an old hat^ a person who frequents.the new hdf, 
not as proprietor or manager, but as a buyer or seller, cannot be 
convicted under this section; Pathuify Charan v. Emp., L L, R. 
16 Cal. 9, In this case the point as to whether such an order 
wa^ legal or not does not seem to have been raised. An order 
that, owing to the prevalence of cholera, the inhabitants of a 
town should not give caste dinners was posted in several parts of 
tho town, including the street in which the accused lived, and 
was also read out in the town. Subsequently, the accused gave 
a caste dinner and was convicted under this section ; but the 
conviction was held to be illegal as Sect. 144, Cr. P. C., 1882, 
was confined to giving a direction that a particular person should 
abstain from acts of a certain character, or that tho public should 
abstain from certain acts when frequenting certain places; and 
further that this order was not addressed to the accused, nor 
brought directly to his notice* Emp, v. Tjakhmidas, I, L. B. 14 
Bom. 165 ; see, also, Emp. v* Earilaly ih. 180. An order under 
this section is only binding upon the parties to it ; consequently, 
where an order was made as between A and B and three persons 
then tenants of B, it was held that it was not binding upon sub- 
sequent tenants of B ; In re Qopal Bumamr, S B» L» A» 
0 . 18 . 
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If the order was one which had to be promulgatedy it must be 
shewn that it was promulgated by a public servant lawfully 
empowered to promulgate it; Reg, v. Suhun Singh, 28 ir. R, 
Cr, 57. It must also be shewn that the accused kne\Y that an 
order had been promulgated by a public servant directing such 
accused to abstain from a certain act; Reg* v. Ramtonoo Singh, 
12 JV. R. Cr. 49; Mu*hra y, Jawahir, 1. L. R* 1 All 527; Kmp, 
V. Lakhmulas, /. L. R. 14 Bom. 1(15. A was declared by an 
order of a magistrate to bo in possession of certain land, and B 
and all others were ordered not to interfere with A's possession. 
Subsequently B, and an assignee of his, and some of B^s servants, 
interfered with A, and attempted to oust him from possession, 
all being aware of the orders of the magistmto ; it was hold that 
all the accused could bo rightly convicted under this section ; 
Golueh Chamira v. Kali (liaran, L L. R, 13 Cal 175, 

Evidence must also be produced to shew that the disobedience 
hag caused, or tends to cause, obstruction, annoyance, or injury, or 
risk of obstruction, annoyance, or injury, to some person lawfully 
employed, or that it caused, or tended to cause, a riot or affray, 
or danger to human life, health, or safety ; 4 Mad IL C. Rep, 
Ajrp. 5; and Reg, v. Nandkumar Boee, 3 Ben. L, U, App, 149, 

This section does not justify a magistrate in interfering with 
the exercise by a landholder of any of his civil rights, merely 
because such exercise might require vigilance on the part of the 
police, and might, in the absence of such vigilance, load to an 
affray ; and it has been held, under this section, that an order 
])rohibiting a zwmhalar from holding a market upon his estate, 
was not a legal r^rder; 5 R, J, and P. 155. In Lalla Milter v. 
ftfj Coomar, 18 W. R. Cr.22} it was held that a magistrate 
could prohibit the rival owners of two neighbouring hdta from 
holding them for a limited period on certain days, whore 
exercise of the right would cause an affray. 

The wording of this section, as to the description of punish- 
ment to be awarded to each class of offences, is so clear that one 
would have supposed that no magistrate could go wrong. Never- 
theless, the High Court of Bombay have bad to decide that 
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rigorous imprisonment can only be awarded in cases coming 
within the terms of the latter part ; Beg. v. Batanrav bin Maha- 
devrav Chavan, 3 Bom. H. 0. Bep. C. C. 32. 

Partie8,to civil suits failing to comply with orders to answer 
interrogatories, or for discovery, production, or inspection of 
documents, the order for which has been personally served upon 
them, are punishable under this section ; Act XIV of 1882, Sect. 
1 36. The High Court in Calcutta seem to have overlooked this 
section and decided too widely that Sect. 188 did not apply to 
orders made in a civil suit, though they were right in holding 
that it did not apply to disobedience to an injunction ; In re 
(Jhawlra Kanfa, 1. L. B, 6 CaL 443 ; 7 C. L. B. 350. 

The disobedience of the order of a magistrate prohibiting a 
local nuisance is punishable under this section ; Act X of 1882, 
Sects. 13G) 140; but such an order must be made against a definite 
individual, and not be merely a general proclamation, in order 
that disobedience to such an order may full under this section ; 

V. Manekchand, B. Isf September 1887. 

Thuevt of Injutiy to Public Sekvant, &c. 

Soot. 189. Threat of Injury to a Puhlic Servant , — WhoOVOT 
holds out any threat of injury to any publio servant, or 
to any person in whom he beUevesthat publio servant to 
be interested for the purpose of induoing that publio 
servant to do any act or to forbear or delay to do any 
act connected with the exercise of the public functions of 
such publio servant, shall be punished with imprison- 
ment of either description for a term which may extend 
to two years, or with fine, or with both. 

Sect. 190. Threat of Injury io any other Perj^on . — Whoever 
holds out any threat of injury to any person for the 
purpose of induoing that person to refrain or desist from 
making a legal application fbr protection against any 
iiyury to any public servant legally empowered as such 
to give such protection, or to cause such protection to 
be given, shall be punidxed with imprisonment of either 
dee^ption for a term which may extend to one year, or 
with fine, or with both. 
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Triable by a Presidency Magistrate, or a Magistrate of the first 
or secomi class* A simmom shoxdd, issue in the first it^ta^ice. 
Police officers may not arrest withmU a ivarrant* Dejendants are 
bailable* Not ampoundable* 

Evidence^ 

Tho threat used ought to be set out with reasonable certainty 
in tho charge, in order to afford the prisoner the opportunity of 
properly answering it ; and it is further necessary that tho words 
used in making the alleged throat should bo strictly proved, in 
order that tho Court may be able to judge whether tho words 
used amounted to a threat, or whether they wore only such a 
remonstrance as might bo perfectly justifiablo; v. MahesIiH 
Buhhsh, /. L. B. 8 AH. 380. 

Where a priest, knowing that a civil suit was pending against 
A for the possession of certain church property, er communicated 
him for w ithholding it ; it was held not to bo an offence under 
Sect. 190 ; In re IJe t'ruz, I* L* R* 8 J/ad* 140. 

See, also, the notes to Sect. 603, post, which defines the offence 
of criminal intimidation. 


PC. 
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CHAPTER XI. 

False Evidence and Offences aoainst Pdulic Justice. 

False Evidence. 

Sect. 191. False Evulenee.— Whoever, beii^ legally bound 
by an oath, or by any ezpreu provision of law, to state 
the truth, or being bound by law to make a declaration 
upon any subject, makes any statement which is false, 
and which he either knows or believes to be false, or 
does not believe to be true, is said to give false evidence. 

I’kphinaiwn 1.— A Statement is within the meaning of 
this section, whether it is made verbally or otherwise. 

Eseplanatiiin 2 — A false statement as to the belief of the 
person attesting is within the meaning of this section, 
and a person may be guilty of giving false evidence by 
stating that he believes a thing which he does not be- 
lieve, as well as by stating that he knows a thing whidi 
he does not know. 


IlliisfraHons. 

(x) A, in support of a just claim which B has against 
Z for one thousand Bupees, falsely swears on a 
trial that he heard Z admit the justice of B's 
claim. A has given false evidence. 

{h) A, being bound by an oath to state the truth, 
states that he believes a certain signature to 
be the handwriting of Z, when he does not 
believe it to be the handwriting of Z. Here A 
states that which he knows to be false, and 
tiisrefore gives false evidence. 
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(<•) A, knowing the general character of 2*8 hand- 
writing, states that he believes a certain signa- 
ture to be the handwriting of Z ; A in good 
fiuth believing it to be so. Here A’s statement 
is merely as to his belief, and is true as to his 
belief, and, therefore, although the signature 
may not be the handwriting of Z, A has not 
given false evidence. 

('0 A, being bound by an oath to state the truth 
states that he Imows that Z was at a particular 
place on a particular day, not knowing any- 
thing upon the subject. A gives false evidence 
whether Z was at that place on the day 
named or not. 

(>■) A, an interpreter or translator, gives or certifies 
as a true interpretation or translation of a 
statement or document which he is bound 
by oath to interpret or translate truly, that 
which is not and which he does not believe to 
be a true interpretation or translation. A has 
given false evidence. 


Sect. 192. Fabricating FaUr Evulnwr , — WhoOVer oauSOS 
any circumstance to exist, or makes any false entry in any 
book or record, or makes any document containing a false 
statemoit, intmiding that such circumstance, false entry, 
or false statonent, may appear in evidence in a judicial 
proceeding, or in a proceeding taken by law before a 
public servant as such, or before an arbitrator, and that 
sn(di circumstance, false entry, or false statement, so 
appearing in evidence, may cause any person, who in 
such proceeding is to form an opinion upon the evidence, 
to entertain an erroneous opinion touching any point 
m a t e ri al to the^resnlt of suoh proceeding, is said “to 
iUuioate false evidenee.” 
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lUustratums. 

(a) A puts jewels into a box beloi^ing to Z, with the 
intention that they may be found in that box, 
and that this circumstance may cause Z to be 
convicted of theft. A has fabricated Mse 
evidence. 

(&) A makes a false entry in his shop book for the 
purpose of using it as corroborative evidence 
in a Court of Justice. A has fabricated false 
evidence. 

(c) A, with the intention of causing Z to be convicted 
of a criminal conspiracy, writes a letter in 
imitation of Z’s handwriting, purporting to be 
addressed to an accomplice in such criminal 
conspiracy, and puts the letter in a place 
which he knows that the officers of police 
are likely to search. A has fabricated false 
evidence. 

Sect. 193. l^imuhmcnt for false Evidence, —Whoever inten- 
tionally gives false evidence in any stf^e of a judicial 
proceeding, or fabricates false evidence for the purpose 
of being used in any stage of a judicial proceeding, shall 
be punished with imprisonment of either description for 
a term which may extend to seven years, and shall also 
be liable to fine ; and whoever intentionally gives or fabri- 
oates false evidence in any other case, shall be punish- 
ed with imprisonment of either description for a term 
which may extend to threeyears, and diall also be liable 
to fine; 

Ea!pla}Miion ] .—A trial before a Court-Martial or before 
a Military Court of Bequests is a judicial proceeding. 

Sgplanatwn 2.— An investigation directed by law preli- 
minary to a proceeding before a Court of Jtutioe, is a 
stage of a judicial proceeding, though that investigatiott 
may not take j^aoe before a Court of Justice. 
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lUuiltriUwii. 

A, in an enquiry before a magistrate for the purpose 
of ascertaining whether Z ought to be commit* 
ted for trial, makes on oath a statement which 
he knows to be false. As this enquiry is a 
stage of a judicial proceeding, A has given 
false evidence. 

Ejrplanution 3. An investigation directed by a Court of 
Justice, according to law, and conducted under the 
authority of a Court of Justice, is a stage of a judicial 
proceeding, though that investigation may not take 
place before a Court of Justice. 


[lluitruticm. 

A, in an inquiry before an officer deputed by a Court 
of Justice to ascertain on the spot thebounda* 
ries of land, makes on oath a statement which 
he knows to be false. As this inquiry is a stage 
of a judicial proceeding, A has given false 
evidence. 

Sect. 194. diviini, c^f., FaUr Ervlrnri' io convict of a Cajntftl 
Offence.— Whoever gives or fabricates false evidence, 
intending thereby to cause, or knowing it to be likely 
that he will thereby cause, any person to be convicted of 
an offence which is capital by the law of British India or 
England, shall be punished with transportation for life, 
or with rigorous imprisonment for a term whidi may 
extend to ten years, and shall also be liable to fine ; and 
if an innocent person be convicted and executed in oon* 
sequence of such false evidence, the person who gives 
such false evidence shall be punished either with death 
or the punishment hereinbefore described. 

Sect. 19fi, Giving ^c., Falee Evidence io eomiet of offence 
punieliable wUh Trantporiatwn, ^c.— Whoever giVOS at fubA* 
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oates false evidence, intending thereby to cause, or 
knowing it to be likely that he will thereby cause, any 
person to be convicted of an offence which by the law of 
British India or England is not capital but punishable 
with transportation for life, or imprisonment for a term 
of seven years or upwards, tdiall be punished as a person 
convicted of that offence would be liable to be punished. 

Ilhistratim. 

A gives false evidence before a Court of Justice, 
intending thereby to cause Z to be convicted 
of a dacoity. The punishment of dacoity is 
transportation for life, or rigorous imprison* 
ment for a term which may extend to tmi 
years, with or without fine. A therefore is 
liable to such transportation or imprisonment, 
with or without fine. 

Sect. 196. Unng Evvlence known fo he 7''aZj»e.— Whoever 
corruptly uses, or attempts to use, as true or genuine 
evidence, any evidence which he ^ows to be false or 
fabricated, shall be punished in the same manner as if 
he gave or fabricated false evidence. 

Sect. 197. leituing or eigning a False ( Wtijicate. — Whoever 
issues or signs any certificate required by law to be 
given or signed, or relating to any fact of which such 
certificate is by law admissible in evidence, knowing, or 
believing, that such certificate is false in any material 
p(dnt, shall be punished in the same manner as if he 
gave false evidence. 

Sect. 198. Using as a Tru- ( Wtifratc otic Lnoim to he False in 
n Material Potnf.— Whoever corruptly uses, or attempts to 
use, any such certificate as a true certificate, knowing 
the same to be false in any material point, shall be 
punished in the same manner as if he gave false evidenoe. 

Sect. 199. False Statement in Declaration receivable a$ Evid^ 

0Ne».>~Who«var, in any deelaration made or subsoribed 
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by him, which declaration any Court of Justice, or any 
public servant or other person, is bound or authorised by 
law to receive as evidence of any fact, makes any state* 
ment which is false, and which he dther knows or believes 
to be false, or does not believe to be true, touching any 
point material to the object for which the declaration is 
made or used, shall be punished in the same manner as 
if he gave false evidence. 

Sect. 300. Uiting an True, an>j such Dcclaratim . — Whoever 
corruptly uses, or attempts to use, as true any such decla- 
ration, knowing the same to be false in any material 
point, diall be punished in the same manner as if he gave 
false evidence. 

ExpIaiMfiuH . — A declaration which is inad mi ssible 
merely upon the ground of some informality, is a decla- 
ration within the meaning of Sects- 199 and 300. 

Note. 

By Act VI of 1864, for a second offence under Sects. 193, 194 
and 195, whipping may bo added as a punishment. 

Offences nnder Sects. 194 and 195 are friable hij the f^ourt of 
Session ; those under Sects, 193f/»d 190-200 by the Oourt of Scssionf 
a presidency MagistratCf or a Mayisfrate of the first class, A 
icairrant should be issued in the first instance. Police officers may 
not arrest leithouf a warrant. iJcfendants are bailable, ewcept 
under Sects. 194 and 195, when they are not bailable, and under 
Sect. 196, when the q\miion of ball defends upon whether the 
offence of yivhiy the evidence rejerred to is bailable or not. Not 
comfoundable. Sanction required under Sect. 195, ( r, P, (>,, 
1882, for the prosecution of offences nnder Sethis. 193 to 196, 199 
ami 200, when an offence is committed in relation to a proceeding 
in any Uanrt^ 

Charge. 

That you, the said A B, on the of , being 

sammoned as a witness in , being a judicial proceeding 

then pending before the , and being bound by an oath to 

state the trnUi, intontionaBy gave false evidence by knowingly and 



282 


FAIiSS XVIBENOX. 


[chap. XI. 


falsely stating that you had seen one Mooljee sign a certain docn- 
ment marked A, whereas in truths and in fact, you had not seen 
the said Mooljee sign the said document, and that yon, the said 
A B, have thereby committed an offence punishable under Sect. 
193 of the Indian Penal Code, and within, &c. 

Evidence. 

The term “ false evidence,** it should be noted, is not confined 
to statements which can bo received as evidence of a fact under 
the Evidence Act, but includes every statement which comes under 
the terras of Sect. 191, whether that statement can be received in 
a court as evidence of a fact or not. It is a technical term, and 
must not bo read as meaning only evidence ** which is false. 

In the preceding sections there arc three principal heads under 
which offences relating to false evidence are classed- ~(1) giving 
false evidence, or using false or fabricated evidence; (2) fabricat- 
ing false evidence ; and (3) issuing or making a certificate or 
declaration in which there is a false statement. 

In charges under these sections, except under Sect. 197, if 
the false evidence were given at a trial, or in the course of a 
judicial proceeding, it must be proved that such a trial did take 
place, or that there was such a judicial proceeding; Jieg. v. Fatik 
lUnvae, 1 Fen. L. 11. A. < V. J. 13; and the charge should shew 
not only the judicial proceeding in which the prisoner is accused 
of having given false evidence, but the particular stage of the 
proceeding at which the evidence was given ; ib. 15. The proper 
way to prove that the judicial proceeding took placed is to produce 
the record thereof; ib. 15 ; S. 0. sub nom. Bt^g» v. Fn^feali Bmvas, 
10 W. R. fV. 87.. This case was followed in Reg. v. Maharaj 
Mieser^ 7 Bm. L. R, App. 66, and 16 ir. R. <>. 47 ; see, also, 
Reg. v. Bavji Taju, 8 Bom. E. (\ Rip. <\ (\ 37. Where a 
summons was granted upon an information, and upon the hearing 
of the summons the perjury assigned was committed, and at 
the trial the information was produced, but not the summons, 
it was held that the information was not sufficient, but that the 
summons ought to have been produced; Reg. v. Whybrow, 
8 Voi6 C. C. 43a 
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So, too, where a defendant was indicted for perjury alleged to 
have been comtnitted on the hearing of an affiliation summons, it 
was held that to support the indictment it was necessary to give 
evidence of the charge made by the mother either by producing 
the original order made thereon, or by giving secondary evidence 
of the summons after notice to produce it; and that in the 
absence of such notice it was not sufficient to produce the 
minutes of the proceedings by the clerk of the justices, those 
minutes being of no greater authority than the notes of a short- 
liand writer; v. xV< tml, G ('ox (', C, 21, On the trial of an 
indictment for perjury alleged to have been conunittod before 
magistrates on the hearing of a case punishable on summary con- 
viction, the conviction by the inugistratos is not receivable in 
evidence, because it is irrolovaut ; lierj, v, Uooiifellow, ( 'ar. and 
Af. 5G9. 

The Penal Code gives no definition of what is meant by ** a 
stage of a judicial proceeding/^ but only cites a few instances. 
The definition of a judicial proceeding is, however, given in 
Sect. 4 of the Criminal Procedure Code, 1882^ as a proceeding 
in the course of which evidence is, or may be, legally taken. 
Any person upon whom a duty is cast to do a certain act if certain 
circumstances exist, must enquire whether those circumstances 
do exist, but such an enquiry is not in itself a judicial enquiry 
or a judicial proceeding; see v. Price, L, IL C Q. If, atp, 418 ; 
in order to make an enquiry a judicial proceeding, it must bo one 
in which the object is to determine a jurul relation between one 
person and another, or a group of persons, or between him and 
the public generally ; A'tnp. v, Tulja, I, L, B, 12 Bom, at p. 42 ; 
where it was held that a 8ub- Registrar acting under Sect. 41 of 
the Registration Act, 1877, was not a Court; but in Madras a 
FtUl Bench has held that a Registrar, acting under Sects. 73-75 
of the same Act, is a Court; Atchayya v. Oangayya, 1, L, U, 15 
If ad, 138, following In re VcnlioiacUvUa, I, lu iJ. 10 MtuL 164; 
dissented from in Bmp, v. Bam Lai, I. L. iZ. 15 All, 141, A 
Magistrate making an enquiry before issuing an order under 
Sect. 144, Cr« P. C«,i8 acting in a stage of a judicial proceodiag; 
Emp, V. Tirunararimha, /. L, B. 19 Mad, 18, 

SOf. c. 
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Under the English law, the following decisions have taken 
place as to what is false swearing in a judicial proceeding ; If a 
defendant swear falsely when examined as a witness upon a trial 
or in an answer to a bill in equity ; 5 Mod. 348 ; 3 Inst. 166 ; or 
iu depositions in a court of equity ; 5 Mod. 348 ; or in an affidavit 
in the Courts of Queen’s Bench, Common Pleas, &c. ; 1 RoL 
Rep. 79, per CokCy C. *)•; or upon a commission for the examination 
of witnesses; CVo, Oar. 99; or in justifying bail in any of the 
courts; or upon an examination before a magistrate; or in a 
judicial proceeding in a court baron ; o Mod. 348 ; 1 Mod. 55, pvr 
Twisdm, J.; or ecclesiastical court; 5 Mod. 348; or any other 
court, whether of record or not; see 1 Hawk, c. 27, s. 3; also 
before a local nmriiie board acting under 17 & 18 Viet, c. 104, 
8. 241 ; R'(j. V. Ttmliuson, 12 Jar. N. S. 945. An enquiry into 
the income of a person under the Income-Tax Act, 1870, is by 
that Act a judicial proceeding; Reg. v. DayaIJi Endarji\ 8 Botn. 
II. (\ Rep. 21, Sect. 235 of the Civil Procedure Code 

requires a decroo-holdor to state what payments have been made 
on account of liis decree, and whether the same has been adjusted, 
even though such adjustment has not been certified to the Court; 
Paupaija v. Narasim/ia, I. L. R. 2 Mad. 21 C; therefore, if a 
judgment-creditor falsely states while making application for 
execution that there has beon no adjustment, and it turns out 
that there has been an adjustment out of court which has not 
been certified, he is guilty of giving false evidence in a stage of 
a judicial proceeding; Emp. v. Bapnji, 1. L. R. 10 Bom. 288. 
A coroner’s inquest is a judicial proceeding; Act IV of 1871, 
Soot. 8. Tho examination of a plaintiff in reference to the 
matters of his claim, is an investigation directed by law, and 
is, therefore, a stage of a judicial proceeding; Reg. v. Mata 
Dajfol, 4 N'. ir. 6. An enquiry by a magistrate in order to find 
out the writer of an anonymous letter charging certain persons 
with murder, but without any reference to the truth or otherwise 
of the charge is not a stage of a judicial proceeding; Reg. v. Bykunt 
NhiA, 5 JT. It. Cr. 72. 

The matter in which the false evidence is given must be within 
the jurisdiction of the person before whom it is sworn, or else it is 
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not given in a judicial proceeding; see Reg. v. Andy i'hdtyf 2 
Mad. H. C. Sep. 438, A statement made to, and taken down by, a 
police constable under Sect, 161, Cr. P. C., is not in a stage of a 
judicial proceeding; £mp. v. Ismail, 1. L. R. \ \ Bom. 659; nor is 
one before a Third Class Magistrate under Sect. 1()4, Cr. P, C., iu 
the course of a police investigation ; Rmp. v. liharma, I. L. R. 11 
Bom. 702. Kvidcnco given before a police jtafd is not evidence 
given in a stage of a judicial proceeding ; l!mp. v. irAfwapa, 
f. L. R. 4 Dorn. 170. 

A ftmmi' soli' having recovered judgnn'ut in n county court, 
afterwards married, and subsc^cjucntly to her marriage isKuetl a 
judgment summons out of the London Small Debts Court, within 
the jurisdiction of which the defendant was living. The judg- 
ment summons was headed as in the plaint note in tlm county 
court, and objection being made on Ixdmlf of tlio defendant, the 
judge amended it by striking out the name of the original plain* 
titf, and substituting the names of her husband and herself as 
joint plaintiffs, 'fho defendant was then examined, and at the 
conclusion of his evidence the jtnlgo ordered him to be prosecut- 
ed for perjury, on which charge* ho was afU'rwards tried and 
found guilty. On ref(*rence to the Court of Criminal Appeal, it 
wjis held that the amendment was not within the jurisdiction of 
the judge, and that there being no cause in tho altered name, the 
conviction could not be 8Uf»p(irted ; Reg. v. 7V///*cc, 9 Jur, N, S. 
617. Tho Bengal Tenaney Act does not authorizo a proceeding 
calling upon a person to shew cause why ho should not make 
over papers bt‘longing to an esbite of which a common manager 
has been appointed ; consequently a por.sou giving false evidence 
m such a proceeding cannot be convicted under Sect. 193 ; 
Al dul Majid V. Krishna Lai, L L. R. 20 (Jnl. 724. The accused 
was convicted of intentionally giving false evidence in a judicial 
proceeding. I’he proceedings at the trial at ‘which the alleged false 
evideiKMj was given were subsequently set aside in consequence 
of tho sanction for tho prosecution not being sufficient ; and it 
was held that tho conviction of tho accused must Ikj reversed^ 
as tho alleged fasc evideuco was not given iu a judicial proceed* 
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ng ; Beg. v. Bavji Taju, 8 Bom. H. C. Rep C. C, 37. Where a 
magistrate illegally tenders a pardon to an accomplice^ and 
afterwards takes his evidence in the case in which he was former- 
ly an accusedi such evidence is not given in a stage of a judicial 
proceeding; Reg. v. Uanmunta, L L. B. 1 Bom. pp. 617 and 
618; Emp. v. Bala Jiva^ I. L. li. 10 Bom. 100. 

The Collector is tlie person authorized to make inquiries into 
applications for refunds for spoiled stamps, and if he delegates the 
inquiry to a deputy Collector, the latter is not entitled to putlihe 
witnesses oil oath, and false evidence given before him is not given 
in a judicial proceeding ; Emp. v. Niaz AH, I. L. R. 5 All. 17. 
Whore a man died leaving some money in the hands of the tele- 
graph authorities and V claimed it as his lieir, and the matter was 
referred to the District Judge for investigation, it was held that 
the proceedings before the District Judge wore not a stage of a 
judicial proceeding; Emp. v. (luiilRam, I. L. R. 6 All. 103, But 
a false statement on oatli to the secretary of a Government 
Savings Bank is punishable under Sect. 103; Act V of 1873, 
Sect. 7. A village munsif in Madras can adiuiui.stor an oath to a 
witness, and, consecpiently, a witness giving false evidence before 
him can be punished therefor; Emp, v. Vcnlcai/ya, /, L, R. 11 
Mad. 375. 

Where a district Registrar deputed a deputy ^fagistrato to 
mako certain enquiries in regard to the registration of a 
document, but conferred no registering power on him, and a false 
statomont was made before him, it was held that this did not 
constitute an offence punishable under Sect. 193. Radhika v. 
Lai Mohm, I. L. n. 20 (^al 719. 

Where a bankrupt has been summoned to be examined by the 
court, the Registrar in such case constituting the court, and has 
been sworn by the Registrar, but the examination took place in 
a room in which the Registrar was not present, the examination 
is not before the court, and perjury cannot lie assigned upon 
the evidence given in such examination ; Rty, v. Lhgd, 19 Q. B. 

2).2ia 
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If, however, there is only iwi irregularity iu the piniceetHugH, 
the evidence is still in a judicial proceeding. Where u woman 
made no information on oath against tho putative father of her 
child, and the father before tho magistrate did not object to the 
irregularity, it was held that he could be convi(*ted on false 
evidence given by him before tho Magistrate; v. />Vrrj/, 8 
Cox C. 121. So, where a constable illegally brought n 

person before a magihtrate and swore falsely against him, the 
illegality was held not to bo a bar to the eonvietion of the 
constable; Reg, v. 4 Q, B, 1), (>14. So, loo, if an oHicer 

having authority, misconceives the basis upon whicli l)isautbority 
rests, a person giving false evidence Ixdorc him oan bo convicted ; 
Rnip, V. liafrsar, [. L. 72. 1 0 ( 'al, ()0*1, 

It must then be shewn that the aeeused was bound by an oath 
or aflirrnation or by som<* express provision of law to state the 
truth, or that he was bound by law to make a declaration upon 
some hubjcct. Hefore tin* passing of the Outlis Act, it was held 
(hat it must be proved that the <l(‘ft*ndanl was sworn, (U* put 
under an obligation to speak the truth, similar to that of an oath; 
or that there was some express pro\ision of law reipiiring him 
to speak tin* truth. And where a witness was al the beginning of 
the day solemnly alfinned onc(‘ for all to spc^ik (li(‘ truth iu all cau- 
ses coining before tho court on that day, it was h(‘ld that he could be 
eonviefed of giving false evidence in a suit which came on that day, 
although he was not ailirined to .speak the truth in that suit after 
it was called on for h(>aring, and the nanu‘.s of the casoH in the 
day^s list were not mentioned when the affirmation was adminis- 
tered ; Reg, v. VmLataeJialam 2 Mad. ll, (J, Rp, 4?i* 

A native or other witness who professes the Christian religion 
must have b(‘en put under the sanction of an oath upon tin* Holy 
Gospels, ill order that he might be charged with the ofleuci* of 
giving false evidence; an afiinnation under Act V of 1840 was not 
sufHcient, as that Act applies only to those who aic Hindoos and 
Mabomedans, l>oth by birth and religion ; Rg. v. VvdamxitUf 
4 Mad, 11, L\ R p, 185; and Mad, Jur, 71, 

But now by Sect. 13 of tho Oaths Act X of 1873, ''No 
omission to take any oath or make any affirmation, no hubstitu- 
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iioDof any one for any other of thcm,aiul no irregularity whatever 
in the lurm in which any one of them is administered, shall 
invalidate any proceeding, or render inadmissible any evidence 
whatever in or in respect of which such omission* substitu- 
tion, or irregularity t<JK»k place or nhall aff**ct ihc obligation oj a 
wilnvH» it Mair th* (rnfh,** Ami it has been held by a Full 
ruling at tJalcutt 4 i, JarJeson^ *)., diHH(‘nting that the word 
omiMHion iijcludcH auy onnssuui, and is not c<mlined simply to 
Hccidcntal or negligent omissioris; luy. v, Srira lUtiffjta^ 2li W, 
/£. tv, IJ; iiu<l the lligli Court at Calcutta lias ruled that the 
otreiicc id giving lalsi* i viihuicc under Sect* IftJl may be com- 
niittecl ulthungh the aeeiiHetl was nt‘ilht*r sworn nor allirmcd; 
iiitviud V. IjHp , I. L, IL * al, *‘»oo. Sm‘ 1. 10 of the Oaths Act 

further pnivnlcs tliai “ ev<*ry person giving cvnlenct* on any 
subject ladon* any court or pirson lu^reby autlionyictl to ail* 
intiust<T oatliH and utlirinations shall be bound to speak the 
truth." Thus, a would Uppiar that in ('asi s w here forim*rly it 
wuH meenhary to prove the defendant had been sworn, or put 
under an obligation to sjH'ak tlie trulb, buch proof is now un- 
necessary, the above m*ction if the tbiths Ail being an e\prt*sH 
provision of law, idiligiug the defendant in such cases to speak 
the truth ; but still* where the defendant has as a matter of fact 
bi'on sworn or aflirined, that tact should he jirovid, until it hivs 
been distinctly ruled to be unnecessary. 

Sects. 1 IHaud llt» of theO. P. (\, 1^72, eontaimal no provision 
rrc|ntring persons who gave information to the police t<‘ giVt‘ true 
mfornmtnm; cvuisecjuonth, it was held that u person giving faliW' 
iiiforinutum to the police under the proisiMUs oftlioH* sections 
could not be prosecuted for giving faUe evidence; /.V«p, v. 
KimmLhan, L L, li, 7 Ci/, 121 ; ^ * \ /*. K* ; i,.i{ s<ct. IGl 
of the Cr. P. C., IS‘<2, nquites that such inf ruiatiou should bo 
true, and it has, conscijncntly, Kvn held that *i j^tsou giving 
false answers to ijuestkms b\ the jHihce iindt r the pri*visiuus of 
Uiat sivtiiui. cuinuiits the offeiuv ot giving faUe evidence in a 
atagn of a jtubcial proivediug; AVa/). v. /* L* fi. S 

JUaiti* 210, which, however, lias been overruK^ in far m it 
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determines that such a statement was made in the eourso of a 
judicial proceeding; Amp. v. Jimal, 1. A. IL 11 Bom. 059. fol- 
lowing Emp. V. Bharma, ib. 702 ( F. B. ) ; soo, also, Naihu Bheik 
V. Emp., L L, R. 10 Fal. 405; Emp. y. Bhaguuintia, 1, L. H, 15 
AIL 11. It nnis»t further be proven! that the information alleged 
to bo false was given in answer to (jnestious put by the investi- 
gating police officer, and tlint the officer was at the time making 
an investiiration under Chap. XIV. Cr. l\ C , ; Amp. v. Baikanta, 
/. L. R, 10 Cal. 319. When' a inugistrat(» takes tlu' state* 
im*nt of a person wlio is a witness in acriininnl proceeding under 
Sect. 101, ('r. r. i\ on oath, a charge of giving false evidence 
in a judicial proceeding will lie agiinst such person; A’mp. v. 

/. L. IL 10 Mad. 421. A person examined by tht» police 
in respect of an otVenco alleged to havt» be(*n (‘(immitted by him 
is not bound to spi ak tlu' truth under Sect. Itil, Cr. 1*. C.; Emp. 
V. r/tuphlhaiij B. H, Ofh Orfobvr 1892. 

A person who files a written Htatement in a civil suit is bound 
hy law tostnti* the truth; Emp. y. Mohrban Siiygk^ I, L. IL C ML 
(VIC). 

In the case of persons other than witnesses in a stage of a 
judicial procetsling, or those wdio by Liw aro rf‘quirod to state 
lh«- truth on a given subject, a falhc statement does not become 
false evideneo merely liecauM* it is made on oath. A petition not 
ixHjuiring verification cannot, from the fact of its being unnoccs- 
t-anly vt*riticd, Im* made the subject of a prosecution for giving 
false evidence; Reg. v. Kattick Chnndn , 9 W, R. Cr, .58; 
5 n. i\ C. Ci. 5S; Jn re Ka$i Chuwbr, I. L. R. C 440. 
A made an application f<ir a n(*w trial under Sect. 21 of Act 
XI of lbt>5, and filed u inemoruiidurn of his grounds, verified 
as a plaint, which is not recpiirc^d by the Act, and therein 
knowingly made a false statement ; but it was hold that ho 
had not committed an offence tiodor either S(*ct. 191 or Sect, 
192, as the false statement was not made in the course of a judi* 
cial proceeding; In re Horan MandaU 2. Bm. L. R. A. Cr. J, 1, 
and 10 IF. IL O. 31. In anenquiryynadorthe Legal Practitioners* 
Act, into the conduct of a pleader, it is not competent for the 
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court conduct in the enquiry totakcastaternontfrom him on oath 
OP aolemn affirmation, conKe(|Uc*utly,the plead(T cannot be charged 
with giving faUc ovidontjc in respect of any untrue statemout he 
may make in the course of the enquiry; Kuiha Suhha VlieUy v. 
Ritg., L L. 11 i) Mad. 2h >. 

To prove tlnit the person who lulministered the oath had 
atithunly to do so, it is inert ly neeesMiry to prove that he performed 
the duti<'H of it certain oHin*, without shewing his appointment ; 
II, V, t] ami (iftlie (‘nurt will not judicially no- 

tice it) that, tin* |>er*»(jn lawfully e\i*rcising the duti(*s of tliatoffico 
has authority to atlininister aiHsith. A deputy magistrate has no 
power to iidniiuistor an oath t<i a pmson making a declaration in 
tho form of an uHidus it ; /n /*' /sA u nr f 'h\md< r, /, A, It, 14 ( V//. C53. 

The matter swi^rn miiHt be proveil ; and it must also be proved 
that the tlidemiant stated it ; fe j. v. VvufmnOi Ihtjjar, ‘d IF. It, 
('r, ol! ; litj, V. Snlhu<^^ 13 II, ^ . Tith If in writing, and in 
oxiaience, it mnst be prodiieed. rp<*n proof that the writing has 
been lost or <ieHtr<»yed, set ondury evidence may be given of ita 
CiUitontH, and of tho ilefendanl’s Mgnuture to it; Ji^j, v, Mibna, 
2 I\ and 10. If the statement t»n which tho prosi»cution is 
founded was oral, tiu' form«T evidence of tht* defeiaialit must Imj 
jm)ved by the t<'stitnony o( some persum win* was prcwuit. It is 
auffieient for this purpt>M', if the witness state from rtTollection 
the cviileiKV the defendant gave, though he did not take it dow n 
in writing, and cannot say with certainty that it wiis all the 
evidence givmi by the defendant, if he can say w ith certainty that 
it wai nil he ga\e iiu that point, and that he said nothing to 
qualify It; A*, v. /wxc/cv, 1 Minni, (\ ( \ 111 ; IL w MunUm^ 3 C, 
and P, 41**^ It is not necessary to pnaluct* the judge'** notes if 
ibo words spoken by the accused can lie i*stablishcd by witnesses 
preaeul at the trial ; ly j, v. t> Cext C, C, lu7 ; for tho 

notes of evidence taken by a judge in a trial art^ not adiniasible 
in evidence to pnivo wlmt was said at that trial ; Rg, v. ChiU, 
5 Coe, C* 197 ; tlunigh any notes taken at the trial may be 
need to refresh the memory of the person who took them, and 
may aliki lie uitHl as corroboratire crideneo to support the 
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tostimony of tho witness. If, however, the law requires that 
certain evidence should bo taken down, or roconled in a particular 
manner, then that record ought to bo in court and bo used at 
any rate for tho purpose of refreshing the memory of tho person 
who took it down, who is, of course, tho fittest person to testify 
as to what the defendant said on tho occasion. The failure of the 
civil court to make a note or memorandum of tho evidence of the 
HCCimMl given before it doi^s not vitiate tho deposit iotiH, if tho 
iwidenee itself was duly nnjorded in tho language in whicdi it 
was given in such court ; 11 ij, v. Itchant Lull lioact 1) )V, i?. f V, Oil. 
The knowledge' of the .Sessions Judge of the handwriting of a 
judicial officer, before whom a stateinont was alleged to have bt*c*u 
made, which signature w'as attached to a deposition, is no 
evidence of a stat<'ment oontuiuod in that deposit ion having ever 
been made; Titg. v. Faiifc iliitituHt 1 Ikn. L. H. A, CV. So, 
t4K>, the (‘videnco of a writer in the Judicial Cominissionor^H office, 
to tlio effect that ** tho docuuiont shown to him (tlu^ doposiiiou of 
the accused) is a deposition taken befori' tho Assistant Cum- 
mitisionor, it appears to liavi* Ix'en taken in duo form anti upon 
stjinnn affirmation, anti is attested by tin* signature of tlio 
AnHistant ('oinmissitmer,'* IS not suflicient evidence of the prisoner 
having duly tlepost»d ; v. Muti Khoway J iica. i, /f, A. CV. 
and 12 IT. 72. dl. 

Tho whole of the evidence ought to b<» rt*ad, not merely the 
few words charged as false evitloiicc, an it is tpiite })Ofitiib!o tfiat 
there may be something in another purl of the evidence which 
materially modifies the words charged, so os to shew that they 
are not falst;. In Kngland it has been held that if tho perjury 
has been commitbHl at tho trial of a cause, the prosecutor must 
prove all tho evidence given by tho defendant ; Iteg* v. Jone/t, 
Pmh*, 51 ; or at any rate all tho evidence given by the defendant 
referable to tho fact on which the pcijury is assigned ; Iteg, v« 
72. and M. 299 ; unless tho point open which the perjury 
is aasigood arose upon tho defendant^# crofMMJxamination ; 7£^. v. 
iMitlin, Peak-, 227. 

False evidence given in the coarse of a jodicial proceeding need 
net be in respect of a material point, and, therefore, an indictment 

SI r. r. 



242 


fkut tmvKci. 


[CBAP. XI* 


far giring falsa evidence^ aUhough it does not allege tbe 
tnaierialtiy of the matter charged as false, is good if it allege 
anffioiently the snbject*mattcr of the offence ; Reg. v. Aidrua 
Sahib, 1 Mad. II. C. Ilep. 38 ; Hg. v. Ma/iomtd Romin, 16 W. 
R. Cr, 37 ; Rig. v. 8hih Vroiotl Giri, 19 W. R. Cr, 69 ; Reg, 
V, BnmtHlhar Ramehandra, 5 Bam, H, C. Rp, C. C. 68 ; but 
the averment that he initniionalUj gave false evidence, i.*\, 
that he gave false evidence with the direct and express inten- 
tion of deceiving, is very material. R^q. v. Maharaj Mutstr, 
7 Bm. h. R. App. 66 ; and sois also, Jig, v. Mahomed Ilosaein, 
nln aup, ; and muMt bo proved at the trial ; Reg, v. Dimmuiih 
Bujjur, 0 W. n. Cr. 52 ; %. v, Stdhoo, 13 R. f'r. 56. 
If, however, the (evidence be proved to false, and false to 
the knowledge of the uecnstMl, iho int<‘ntion to give false 
ovidenco will bo suftieiently provo<l ; Itrg. v, Amvre Ali, 8 
N. M' 183. 

Althougli under the Penal (7ode, it is not necessary that the 
false evidence should have bo(*n given on a nmtenal point, yet the 
quiwtion of matennlity may ha\t* a bt^iring upon the (juestion 
as to whether the false stab'tnont was inatle intentionally ; for, 
t\ </., a man might be swearing truly to a very material fact, and 
yet uninUmtionally swear that the fact tOi>k place on a wrong 
flay, where ttie day itsfdf was not material. Thus, though a false 
atatfmient of an immaterial fact may amount to the offence of 
giving false evidence, yet the immateriality of tbe fact may be 
strong pnxif that the false statement was not intentional, and 
unless the fklse statemeut is made intentionally the ofience of 
giving false evidence is not completed. A few of the English 
oases on the materiality of answers given are, therefore, subjoined. 
If a witness bo asked whether goods were paid for on a certain 
d.y. nnd h. .uswt'r iu tho iifiinn.tiTe, if tbo good, were redijr 
pftid for, though not on that day, it will not be perjury under the 
Baglieh law, 2 Itvi Btp. 41, 42, onlee. the day bo materiaL So, 
if a man xwear that J S beat anoUier with a meord, and it turn 
out that he beat him with a stick, this is not perjury, for all that 
wfaa material waa the battery ; IMfey, 97 ; we 1 Ha^ek, e. 27, 
.,8. So oTcry question in croasMoamiaafeioB which goes to the 
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witiiosa*8 credit (as whether ho has before been convicted of 
felony ; Beg. v. Lawyf 3 C. and K. 20) is material for this pur* 
pose ; Beg. v. Overten, 2 Mood, C. C. 203 ; in fact every blse 
/statement wi If ally and corruptly made by a witness as to mat* 
tors which affect his credit is material ; Reg. v. Baker [1896], 
Q. B» 797. So* where an alihi is being proved, it may bo 
material to inquire where the witness was sleeping on a certain 
night, with a view to shew, in contnidiction to his testimony, 
that he was in prison at the time ho said ho was at homo; 
Reg. y. Tynon, i'eniral Cri^niml f*our(, 13//i Jum* 1807. Kvi- 
dcnce of the payment of money by the putative father of a 
bi^tard child within twelve mouths before the issuing of an 
aOiliatiou summons against him on the hearing o( the summons 
is material; Reg. y. Ikrnj, 1 IkU^(\ Tho question of 

inaterialitv may sometimes be for the jury, or the court ivs a jury; 
OH whore the ossigument of perjury, alleged to have bo(*n com* 
mitted on the bearing of an atliliatiou summons against tho dofen- 
dant was in his swearing that ho had never kissed’^ tho pro* 
socutrix; Ihg. y. Goddard, 2 F. and F. 30 1 . Where a prisoner 
charged with robbery before a magistrate, having cross*exumincd 
the prosecutor as to whether he had not tho day before that of 
the alleged robbery met him (tho prisoner) in company with M, 
and proposed to him to commit a burglary, and the prosecutor 
having denied this, the prisoner called M to prove it; it was hold 
that M's evidence was not material to tho issue; Ikg. v. Murray, 
1 and F. 80. 

It is next necessary to consider what must be proved in respect 
to tho falsity of tho alleged evidence, and the knowledge and 
belief of tho accused in respect tburooi'. In the case of 1kg. v. 
Ahmed AUy, 11 \V. B. Gr. p. 27, Notman, J., in delivering judg« 
mont says:--** It appears to us that tho true rule is that no man 
can be convicted of giving false evidence except upon irroof of 
JaeU which, if accepted at true, shew not merely that it ie incredible, 
but that it ii impombk (hal the eiatemeni of the party arcuicd 
made upon oath cofi he true. If the inference from the facts proved 
falls short of this, it seems to us that there is nothiQg on which 
a oo&TkUon oast sUnd; becaoiie, assniniog all that is proved 



244 


FALSE ETIOEKCI. 


[CHAF. XI. 


to be traOi it is still fOiftibk that no crime was committed.’^ 
Bttt as legitimate evidence for that purpose, the law makes no 
distinction botwocn the testimony of a witness directly falsifying 
the statement of the accused and the contradictory statement of 
the person chargod, although not upon oath. Such a statement, 
when satisfisetorily proved is as good evidence in proof of the 
charge as the criminatory statement of a person charged with the 
oommifuiiou of any other offence, and on precisely tlu^ same 
ground That it isan udiuis^^ion meousihUmt with his inuoconoe ; 

V. tf 11. C, lt*p. also, v. Hook, 27 

L. /. X a* AL 222. Beyond this the IVnul Code requires the 
prosecution to prove that the accuKcd know or believed that the 
statcinenl ho made nan ialse at the time of making it, or that be 
did not believe it to be true. In this last nsjuireineiit the Penal 
Oode goes beyond the Kngli^h law, inasmiieh as it ini poses upon 
a witness the neceshity of forming a definite belii f ns to the truth 
of las evuleiu'e before hegivis it, and prevents luin from shelU^r- 
ing hitiiw'lf under the pha of eareleshuess or inmlvertenee, A 
man, beforo he gets into the witness-box, must /we that all 
the evidence he is nbout to give is true, otherwise lie givts false 
evidence. That this is an exUnision of the Knghsh law will bo 
setm from Uie stateiiumt m Arehbold as to uhat is perjury under 
that law : The mattiT sworn must be either false in fact, or if 
true, the defendant must not have km>\\n ii to be s » ; 1 Jlairh^ 
c. 27, s. ti; 8 /ad. Ififi; 2t»l. Ah for instaru(% if a man 

swear that J N »t*vokid Ins \ull in his prtsenee, it he really had 
revoked it, but it weiv unknown to tin* witness tlmt he h.ul d<ino 
so, it ts perjury ; // d<‘y, 117.” The state of the prisoner's mind 
at the time he gave the uliegtHl false eMdenee, of c oursi, I'annot 
ho priived diix»etly ; but surroiinding cireuinstanet s will ordina- 
rily furnish sulVicicnt faets, trom which it can be infem^d that ho 
know or bdievod his evidence to bi' false, or did not bidieve it 
to be true. 

If the defendant has always adhered to one htatement, 
some one or more of the choj^pM of false evidence must be 
proved by^^tno wiinem^: one witness alone is not sufficient, 
because mlhat cose there is only oath ogoiost oath; and the 
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prosamption of law being in favour of the innoconco of tho 
prisoner, bo must be acquitted; R. v. Muscoi, 10 UotL 19i. 
But if tho charge of giving false cvidenco be directly proved 
by one witness, and strong circumstantial evidence bo given 
by another, or bo established by writtoudocumentsi this, it 
seems, would bo sufficient ; R. v. Ijevt 3 on Crimes, 5th 

edit., p, 72; see, also, Reg, v. Boulter^ 2 Von, L\ C, 890; but 
in England tho mere contradiction of one oath of tho dofon- 
daut by another is not enough; v. IlarrU, 6 B, and Aid, 
920 ; Rvg v, Whcafland, 8 ( \ ami i^ 288. In this latter 
case, upon an indictment for perjury in giving ovidonoo before 
tht3 Quarter ISessious, tho prosecutor produced the examina- 
tion of the deftmdaut before the magistraio in which ho do]>08ed 
in tho direct negative to everything ho had sworn before the 
court; but B., held this was nut sufficient ftor without 

other evidence, to shew that the staUmieut before the court was 
faiso and that before the magistrate true. 

In India, however, under Homo circumstancos, a defendant who 
has made two contradictory btaternonts, one of which must be falsr^, 
nin bt> convicted of giving falst' evidence under 193 of the 

Penal Code without the court or jury finding by direct evidence 
iciiic/i of such htatemeuts is false ; fur though Sect. 230 of tho 
t'rimiuul Procedure Codo does not provide for an altiTnativo find- 
ing when' iheeouvictiou is for one of twoofVena»a under tho sawm 
part of the ^fawu' section, and where it is not decided which of 
the two said offenct's it is that tho accused is guilty of, yet Sche- 
fluh* V provides for a charge of giving false evidence being 
framed in the alternative, and this alternative charge would bo 
tts(*}<:*ss if the court or jury were liound to state which particular 
statement was false. There have been contradictory decisions as 
to this. In Calcutta the matter is now set at rest by a Fuji Bench 
ruling in the case of Btg, v. Mahomed Htmayoon Sluih, 21 W, B* 
f V, 72 ; 13 B, L. R, 324. In this case it was decided that when 
a charge i** framed containing two oontradictory statements of 
sttch a nature that the specific offence of intcntioiially giving false 
evidence is disclosed by the two taken together, it most be matter 
of evidence whether the contradictoiy statements oontainad in the 
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eluurge Breper $ei^ irreconciUble that one of them is neoesaarily 
fataoi and also that the prisoner in making themy intentionally 
spoke falsely in regard to one of them ; and this evidence it is for the 
jury or court to decide on. Bee, alsO| Reg. v. Mrmamut Zwneerun, 
« W. R. rV. 65 ; B. L. B. (sap. vol) f\ B. 521 ; and HahibvUa 
y« Emp, /• h. R, 10 CaL 937, in which the two preceding cases 
were discussed and acted on. In Madras it has been held, follow- 
ing the cose of v. MuasamtU Ziimtwtm, that proof of contra* 
dictory statements on oath or solemn affirmation without evidence 
as to which is false is sufficient to justify a conviction for giving 
false evidence; In n* Valany 4 il/oci, /T. f \ Rep, 51. In 

Bombay the only case reported is that of iltv/* v. Uanoji 
Pawiyv^ 5 Uimi, //. < Brj). C. C, 49, in which it was decided that 
where a periion makes two contradictory ntatoments in the course 
of a judicial proi*eoding, ho may be tried and convicted of giving 
false evidence on a single alternative charge, if there is evident' 
i» show which statcuncut is false. Since then it has been held 
that where an a/vused person made a statement before a Magis- 
trate contradicting one made by him to the Police, and there 
was no available evidence except the two contradictory state- 
moil is, separati^ charges could not be framed and the accused 
could not bo convicted in the tUtoriiaiive of giving false evidence 
in a judicial proctHnling before the .Magistrate, or of giving false 
uvideuoe before a Police officer making an invest igutiou under 
Chap. XI Y of the Cr. P. C.; /?mp. v. AIttgapu L L, It, 18 Btan. 
877 (P. B*). At Allahabad, it was for some time held that the 
fact that an accused has made one statement ou oath at one time, 
and a directly contradictory one, also on oath, at another, is not 
sufficient to warrant a conviction for giving raise evidence, but 
that the charge must not only lUlegc which of such statements is 
tatae, but tho prosocuior must be prepared with confirmatory 
evidence to establish tho falsity of that which is impeached aa 
nntroo ; Asp. V. A*ia$ Aft, i. £r. 12. 5 AB. 17; subsequently, 
however, in the cases of Bmp. v. Qhulei, 1. L 12. 7 AB. 44, the 
ease just referred to was overruled and the practice of the court 
aasimUated to that of the High Court in Calcutta, as set forth in 
the ciies before referred to. 
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In order to obtain a conviction on an alternative charge in 
respect of contradictory statementsi both the statomenta must 
have been on oath ; or else they must have been made under 
circumstances in which the law requires a person to speak the 
truth, or one under these circumstances, and one on oath ; Emp 
V. liaikania, /.L.i2.16 (\iL 349. Where the accused made a state- 
ment to a public servant which might possibly have amounted 
to an offence under Sect. 182, and subsequently before a Mogis- 
trate gave evidence which was supposed to bo contradictory to 
his former statement; it was held that, oven supposing such 
contradiction existed, ho could not bo convicted under 8eot. 193 
on ail altemativo charge ; Emp. v. Ihimji Sc^/nvarav, f. L, li, 10 
Eom. 124 ; nor could ho bo convicted on a charge in which ho was 
charged with having committed an offence, oithor under Sect* 
182 or else under Sect. 193 ; lb» 

Where a prisonor is charged separately with having given false 
evidence with regard to tiro statomonts directly opposed to each 
othiT, a plea of guilty on one does not involve an acquittal on the 
other ; Reg. v. Iloneain Ali, 8 B. Ji. App* 25. 

Falsely deposing in the name of another person is giving false 
evidence, not cheating by personation ; Reg, v. Prffna lihieka^ 
1 II, C, liejK 89. 

The making of a false return on oath of the service of a sum- 
mons IS an oflfonce under Sect. 193, and not Sect. 181, being 
evidence given in a judk*ial proceeding; Reg. v. Shama Churn 
Roy, 8 W, R, Cr, 27 ; the giving of false evidence otherwise 
than in a judicial proceeding is punishable under the latter clause 
of Section 193, provided it has been given undet the sanction of 
the Uw; In rr Andheen Soy, 14 W. R. Cr. 24. 

On a trial for murder, a witness bad stated on oath that a 
person other than the prisoner bad committed it • whilst before 
the magistrate he had stated, as was the fact, that the prisoner 
was the guilty party. In making such statement on the trial, 
the wicness was gnilty of an oflfonce under Sect. 193, and not 
under Soot. 194, as be did not know that he would, nor did he 
intend to, cause a conviction for murder ; Reg. v. Bardyal, 8 
Cr. J. 36. 



248 


FALSI lYIDEKCE. 


[chap. XI. 


Sect. 191 toclades all oases in which a party is expressly bonnd 
to make a statement and a true statement, but it does not apply 
to merely voluntary Miatotnents such as form the basis of a con* 
tract, nor to false statomentH in a complaint to the police ; 2 R. J, 
awl 25. It is not necessary, however, that these statements bo 
made in a court of justice t<» Cfjino under the section as false 
evidence. 

The practice in the High Courts to set out the substance, and 
as nearly m pOHsible the very words of the Ktateinent, which is 
charged as fulne. When* tin* cl;arge did not <li«tiuctly set fourth 
the Htatemeut which was alleged to bo false, but it appeared that 
tin* prisoners perfectly uudi^rstood tlieir trial what w^as tho 
alleged false Htatemeut, and liad not lieeu prejudiced on the trial 
in their defence by the detective* form of the charge, the court 
refused to interfere*: I /i, J. and V» /e^/, v. Jhoiftun Ahir^ 

17 ir. IL IlL*. Hut the High Court of Calcutta hiis directed 
that in all committals under Sects. 19d-ll»r>, tlm particular stato- 
ments on which perjury is aHSigmsl shouhl be invariably inH(*rt<Hl 
in tlie charge : 1 //. (\ f’nr, 15, lb. It has siiiee been ruled 

that charges <»f giving fal*K* evidence should contain u distinct 
assortion with n‘gani to aodt statement inteud(*d to be charac- 
terised as falw* ; that it was made ; that it is untrue in fact ; aud 
that the a<H*UHed knew it was so when he made it ; v. 

Kalichiim Ijahortt\ [i II'. ii, CV. 54; 5 K, ^ Cr. 41 ; see, also, 
Jn rc Ihwiui 8 ir. R. Cr. 95; Feojdar 

9 )\\ JL Cr, 14; aud ii’ej/, v. Roinlhun Ahir, ]7 \V. R. Cr. 32. 
Where six prisoners were charged in the saiiu* charge us follows; 
“That you on or about the day of June, , at 

Tajpur, committed tho offeiict* of voluntarily giving false 
evidence in a stage of a judiotal pn>ceeding and that yon have 
thereby/' &c * ; it was hold that the charge was bad aud dofoc* 
as it charged a number of persous jointly with 
giving {iilsi« evidence ; sscemUy, as it did not sht*w what state- 
ments the accused pereons madoi tAsnlly, as it did not mentian 
the day and year when the alleged offence was committed; 
/auHJily» bocanao it did not indicate the court or officer before 
whom tho false evidence was given ; Rag. v. Maharaj Mmofg 7 
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Bmi. I/. B. App. 66, and 16 FT. B. Or. 47. In tho cnso of Iteg^ v. 
/Tarivm, 11 IF. B, Or. 16, it was also hold that tho commitmoni 
and trial together of sovoral persons who are charged with having 
given false evidence in the same prooeoding should not bo 
allowed, and that although prisoners may be ot^mmittod together, 
tho Court of Session has power to try them sopumtoly, and under 
the above circnmstancos should do so. Bach act of giving false 
evidence by different persons, although in tho course of tho same 
judicial proceeding, is a separate offence, and a separate charge 
must necessarily bo framed against each prisoner, and a separate 
trial must be held of each charge; 2 Mad. Jur, 290; Ilsg, v* 
Khoab IaiU, 9 11". B. Cr, 66 ; v. Bhavaninhankar Ilaribhai, 
h Bam. IL C, Rtp. C. C. 55. Hut the making of any number of 
false statemonta in the same deposition is one aggregate case 
of giving false eviilonco, and charg(»a of false evidence cannot 
l>e multiplied according to the number of false statements. 
Thest* arc merely evidences of th(» offence; and testing tho matter 
by the law of evidence it is manifest that the whole deposition 
mnst bo looked at, and, if necessary, one part qualified by tho 
other; 6 Mad, II, C, Hop, App. 27. 

Tho making of a false oath or signing a false notice or certifi- 
cate to procure a marriage is punishable under Sect. 19;i ; Act XV 
of 1872, Sect. 66. 

Sections 194 and 19»5.— To render a person liable under those 
two sections, as distinguished from Sect. 193, tho evidence must 
have been given or fabricated in the final stage, i, e,, the trial, 
and not in the preliminary enquiry into tho case. The natural 
rcsnlt of false evidence given before the magistrate holding tho 
preliminary enquiry wonld be nothing graver than a committal of 
the aoooaod persons to the Court of Session, and not necessarily 
a conviction, and it mnst be presumed that the accused intended 
the natural, that is the ordinary oonaoqoenoe ; Beg. v. OokaUlae 
BhagwamlaSf B, B« 22»d January 1874; but in Beg, v. JVtm Ohantlf 
20 W, B, at p* 48, it bad previously been ruled that, under 
Sect 194, the eridenoe need not have been given before a Court 
15 r, c. 
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of Jttsticoi provided that the coart can infer that it was the in- 
tention of the accused to stick to the false evidonco right np to 
tho trial of the case. Whore, on the trial of a prisoner for 
murder, a witnesK stated before the Sessions Court, that another 
had committed the murder, whilst before the magistrate he had 
stated, as was the fact, that tho prisoner had committed it ; it 
was held that he was not guilty under Sect. 11^4; lieg. v. Hardyal, 
8, JJ. L. R. App, Cr. 85* 

In those two soctions the word ^'offence*’ denotes anything 
punishable under tho Penal Code, or under any special or local 
law ; Sect. 40, anO-, p. 38. 

Fabrif^atintj FaUi^ Evulrnce . — In a charge of fabricating false 
evidence, it is essential to prove that it was intended by the 
accused that tho false ('ircutnsiance should appear in evidence 
in II judioml preccoding, or \n a procciHling taken by law 
before a public servant as such, or before an arbitrator, that 
is, sitould npptw as part of the legal evidence upon which the 
officer has to form Ins jmlgmenl ; /wy. v. Itujroimar, 1 ImK 
J%it% (K iS. Wi ; (‘onsenuently, the making up falsely of accounts 
with tho intention of producing th<‘m before a forest oflicer 
not empimered by law to hobl an investigation and take evidence is 
not a fabrication of false evidonci' within Sect. ll»3; lUg, v, 
Itamajirav, 12 //. C. Rip, 1 ; but the making of a false 

entry, by a public servant, fur the purpose of saving an estate 
from forfeiture of rtmt received in ii public l>ook kept by him 
for the purpose of informing tho Collector as to the rents which 
had been paid into the Collectoraie, or as to what estates were 
iu arrears in their rtmts, so that tho CoUecUir might take steps 
to enforce payment, is a fabrication of false evidence ; In r$ 
Ijall, 7 ( 7 . £. JK. 856, The making of a false report by 
the amin of a court, deputed to give possession of certain property, 
that ho has been obstructed in to doing, does not amount to the 
fabrication of false evidence; hVap, v, Ajmlhia Pnmtd, /, L. IL 
17 AIL 436. If a public servant, in charge of certain documeota, 
having been required to produce them, and being unable to do 
S0| fabricates and produces similar documents with the intentioii 
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set fortli in Sect. 192, ho will be guilty of an offence under Soot* 
198 ; Bmp, V. Mazhar Htisain, L lu 12. 5 AIL 558. Altering the 
date of a document, so as to enable it to bo registered is fabrioa. 
ting false evidence ; In ro Mir Ekrar Ali, L L R. 6 Ceil. 482 ; sof 
too, where the accused fabricated a letter in order to supiiort a 
claim before a registrar to have a document registiTod ; Laki^lmaji 
V. JBmp., 1, L. R. 7 Madt 289. M instigated Z to personate C, 
and, in C's name, purchase a certfun stamped paper, in conse- 
quence of which the stamp vendor endorsed C^s iiuuie on the 
paper, as the purchaser thereof. M intended that such ondorse- 
merit should Ik* used against C in a judical proceeding ; it was 
held that the oiTeiice of rabricating false evidence had actually 
been commitU‘d, and that M was guilty of the abetment of such 
offence; KfnjK v. MuLtf /. L. U. 2 AIL 105. A police officer who 
makes a false entry in his diary to support his assertion that he 
had forwarded certain documents, is not guilty of fabricating 
false evidence, as such entry could not bo used as ovidonco of 
that fact in a judicial proceeding;; Bmp, v. (tanri 8/mnlinr, I, 
L IL C AU. 42. 

Where a man burns his own house, and charges another with 
the act, he couimiih an olfunce under Sect. 2)1, and not iiiidtT 
S<*ct. 195; IL'tj, w Uhufjtran^ S ir. It, Cf, ho, \Vhor(» prisoiuTH 
in concealing stolen property in a person’s house and field 
in order that, being found tliero on a search, it may afford 
evidence against that person on a charge of theft, it was held 
that they wore guilty of fabricating false evidence ; Htnp. v, 
Bamcifhfir, I. 1. IL 1 AIL 879. 

It must further be* shewn that the circumstance was of such a 
nature as might cause the officer l>efore whom it was to be given 
in evidence to entertaiu an erroneous opinion touching somo 
material point on the case ; consequently, the maierintiiij of the 
fabricated evidence must be shewn; Ifc-jr. Danrujtlhar Itamchundra, 
5 Item, n. C. Rep, C. C, 68. Therefore, it was held that a vakeel 
who presented a vahalainama/*, which falsely purported to have 
been signed before the Adujitari of a village and to bear the 
signature of the Adighari, was not guilty of tabrioating false 
evidence ; In rt KeUaeuni Ptdter, 5 Mad* 11, C. Bep» 878. 
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Udng Fahe Epiilence.—Th\% toction does not apply to suborna- 
tion of perjury, but to cases where false evidence has been used 
after it was in existence ; Beg. v. Suffuruioen^ 1 Irul. Jur. 0. 8 . 
122. L brought a suit D]>on a bond» and at the trial sought to 
support his claim by a letter fabricated for the purpose of en- 
abling L to get the bond registered ; it was hold that, oven if 
the latter was fabricak'd only for use before the registrar, that 
was no valid objection to a convictioD under this section ; 
LaUhmnji v. JBnip., /. L, IL 7 Mtul. 289; sec, also, Beg, v. Oodun 
Lall, 3 }F, IL Cr, 1 7, Those two cases were tried before a 
Bossion Court, and no (|uestioii, tberoforo, was raised as to the 
jurisdiction of the tribunal; but whore a similar case was tried 
before a mugistratc, it was held that the offence fell under Sect. 
47), and uot under Sect. lUC, and, consequently, that the magis* 
trato had no jurisdiction to try the case ; Emp. v. Klierode Chun- 
dor M 0 sumd(tr, /. L, li, b CaU 717. 

As Swt. 196 docs not sjH'cify in so many words the amount of 
punishinont, the ciiargt) should contain the words ‘‘punishable 
under SiKsts. 193 and 1U(» of the Indian Penal Codis*' 2 W. R. 
Cr, h, 9, 

197, 198, 199, and 200, — Uudir these sections the 

of the false stnUnnent must b<‘ shewn in addition to 
the other rt'<|uireinent8 (»f the mKJtions. 

The w<»ril ‘‘declanitum ” in Sect, 199 means any htatemeut of 
fact iu the form sinqdy of a deehiruthm, which, for the purpose of 
proof of the fiM't declan'd, has l>y itself all the force of evidence 
given on oath, or solemu affirmation substituted for an oath ; in 
abort, ti docluratiou receivable in lieu of personal rmi voce testi- 
mony ; Itcg, V. IVdtimWii, 4 Ifciii. i/. It, V, iiy. p, 187, and 4 
Mmt Jnr. i2; SUlul Majul v. Kruhm Leif I. L, B, 20 Cai 
724 ; a Htatemeut made by a person for the purpose of obtaining 
a municipal license, is not such a declaralton ; Ckamli v* AMur 
Makiuumf L L, It, 22 CaL 131. There is no express proviskm 
of law which requires a court to receive a verified appHoaiion/’ 
<r« Jf*t application for executioQ, as evidence of any faot;^’ 
conaequonUy a person making a Uhm atatement in such an ap* 



8ICXS. 101*200.] / fALBB tVlDUIOI. 2$$ 

plication cannot be convicted under Sect. 199, but it does not 
prevent bis conviction under Sect. 193 • Emp. v. Bapttji Dayaram^ 
/. L 10 Bom* p. 299. 

Making* signing or attesting any folso doclaration or certificate 
of marriage is punisbablo under Sect. 199 ; Act 111 of 1872, 
Soot. 21. 

Sanction. — A Civil Court sanctioning a critninal prosecution for 
giving false evidence must distinctly state the exact words upon 
which the prosecution is to bo based, and must not give such a 
sanction in general terms ; iJry. v. Kartik Chundcr IlaUler, 5 lt,C, 
C. Cr. 58, and 9 )K 12. Ct, 58. A sanction, however, is sufficient 
if it bo to prosecuto in respect of any falso statement contained in 
two specified de[K)8itiou8 ; lleg, v. Kmlir Bm, 11 IK. It. Cr. 17. 
What is retilly necessary in a sanction is that it should inform the 
accused of what the Court considers to bo false ovidonce, and the 
Magistrate of what he has to take cogni/.auce; and while a 
sanction to prosecuto in respect of evidence given in a very long 
deposition, without si>ecifying the points, would be objeotionablo, 
yet, if the deposition wito short and referred to one point only, 
such a form of sanction would seem to be unobjeetionable. What 
IS needed is a specificiition of the place where and the time when 
the false evidence was given, and in mibstauce the asHignnients of 
{Kirjury charged, as also the sections of the Penal Code under 
which proceedings are authorized ; In re liar [Half I. L. It. 6 All, 
105 ; In n* Jivan AmlaidaH, I, L. It. 10 B(mK 3G2. To a prosoeu* 
tiun by a Sub-Registrar for an offence cornmitU^d before him, the 
specific sanction of the Registrar is required ; Bry. v. Kalichurn 
Lahoret*, 5 B. C. C. Cr. 4l ; 9 IK. B. Cr. 54. 

Prdminary Enquiry, — At the preliminary enquiry, to asfHirtam 
whether the accused shall be committed to take bis trial for 
giving fiUse mddcnco^ he most be present as an accosod person, 
and have an opportunity of cross-examining the witnossos, and 
not merely be present as one of a number who give evidence on 
CMUh in respect to a certain sobjoct-matter ; Bey. v« Kaliehum 
Ulmm, 9 IK. U. Or, 54; b B. 0. C. Or, 41. 
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AbetrMiU of False Fviclmce^ — ^Thore can be no abetment of 
iabe evidence nnlena the accused, not only desires or instigates 
the giving of certain evidence, but also knows or believes that 
that evidence is false ; Iti*g. v. Nim Chand, W, 20 R, Cr. p. 44, 

Where C falsely represented himself as U the writer of a docu* 
moot signed by U ; and T, knowing that C was not U, and had 
not writUjtt such document, produced C as U and as the writer 
of the dcxmment, it was held that T ought to bo convicted on a 
charge of abetting the giving of false evidence ; Rtg, v. Ohumli 
Churn t 8 IK. It* Cr^ o. A .suppression of ovuleuco is a giving of 
false evidence. A priscaier asked a witness to **uppre8B certain 
facts in giving his evulcuct* against him before a Magistrate* on 
a charge of dt'famation. It was held that this amounted to an 
abetment ol the otrence of giving falsi' c‘vidence in a stage of a 
judicial proceeding , Itiuj. v. Andy Clwttyy 2 M(vL U. C, lUp* 488. 

Dksthuctiok of Kvidbnte. 

Sect. 20t OtiUfing Kvidttnrt' io iluKipfienr, WhOOYOry 
knowing or having roaion to believe that an offence has 
been committed, causes any evidence of the commission 
of that offence to disappear with the intention of soremi* 
Ing the offender from legal punishment, or with that 
intention gives any information respecting the offence 
which he knows or believes to bo ihlse, shall, if the 
offence which ho knows or believes to have bera com* 
mitted is punishable with death, be punishable with im> 
prieonment of either description for a term which may 
eatend to seven years, and shall also bo liable to fine ; 
and if the offence is punishable with transportation tot 
Ufs or with imprisonment which may extend to ten 
years, shall be punished with imprismiment of dther 
deeeription for a term which may extend to three years, 
and shall also be liable to fine ; and if the offmee is 
poniahable with imprisonment for any term not extend- 
ing to ten years, shall be punished with impvieonment 
oi the deeoiiption pirovided for the offenoe for a terai 
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which may extend to one-fourth part of the longest term 
of the imprisonment provided for the offence, or with 
fine, or with both. 

Illustraiion. 

A, knowing that B has murdered Z, assists B to hide 
the body with the intention of screening B 
from punishment. A is liable to imprisonment 
of either description for seven years and also 
to fine. 

Trialle (hr Cmtri of Sr^ion if fht* off nice inteiuM to bn 
ttcrnerml iif capital ; by the Court of Srsftioru a PrnMuicy Baffin- 
trate^ or a MayiMrafe of tho firaf cIuha^ if gurh offtnen hn puninhabb^ 
tnih trantfjmtafion or impruonment ftr feu yearn ; arul in thi cane 
of thi (ffeocf (o be nrreened fteiny puninhabb irifh lenn than ten years* 
imprisonuu ut^ tnj a PresiJeney Mayistrate, or a MaytAtrate of the 
first clas^, or the (\mri by tvhfch the oriyinal offeune is triable. A 
learrant slutuLl is^to in the first insfauee,, lb, tire, ofjieers okay not 
arrest wiitofut a uurrauf, Ihfnolants an bailable* Not ctmpouwU 
ahh\ 

Charge, 

That you, the «aid A 1), on or about the day of , 

at , knowiug thut a capital oiVeiicc had been commit* 

ted, to wit, that one C U had eomtnitte<l murder by causing the 
death of one E F, did, with the intention of Hcrecniug the 
offender, to wit, the said C U, from legal punmhment, cause corhun 
evidence of the said offenoo to disappear, to wit, by removing the 
dead body of the said K F from the place where the murder was 
committed, and burying it secretly in the Hold of ono 0 11, and 
that you, the said A U, have thoroby committed an oflence punish- 
able under Sect. 21)1 of the Indian Penal Codoj and within, Ac. 


This section refers, not to the principal offender, but to persons 
other than the actual criminals, who, by their cansiDg evidenoo 
lo disappear, assist the principal to escape the consequences of 
his offence ; Tamp AU v, Emp*, L L. B* 22 Cal* 6d8t and the cases 
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oolleoted therein, but it is not illegal to convict, undor this sectioO| 
an accusod, who is suspected, but not proved, to bo the principal 
offender ; A’mp. v. Limhya^ B, It 8 October 1 895. 

In this section the word “offence” denotes anything punishable 
under the Penal Code, or under any special or local law where the 
thing punishable undor such special or local law is punishable with 
imprisonnient for six mouths or upwards, whether with or with- 
out fine ; Sect. 40, ante^ p. 38. See Sect. 203 for the explanation 
of what is included iii the word “ offence ” in this section. 

A prisoner pushed a woman, she fell into a boat, and died then 
and there. Afterwards the jirisoner set the boat with the corpse 
in it afloat down tho river, and so concealed the evidence of his 
offence. 1 1 was held that ho w^as not guilty of the offence of causing 
evidimceio disappear; v. Hammum'lvr Shooiar^ 7 ir. R, Ct\ 52; 
1 B. C, C. t'or. 1 9; 2 Jvr, 2H2 ; see, also, IJmp, v. Btshala BilA, 
L h. B. fl 789; Rig, v. KaAnath Uinkar, 8 Bom. 11. C. Rep. (J. 
C. 120; and Btnp. v. hilli, /. /^. H, 7 All. 749; Bmp, v. Dungarf 
/• lu IL 8 Ail. 252. K and H having causiMl tlie death <»f J 
in B's field, rcmovtHl JV body t(» his own field, and it was hold 
thatK could not bo convict<»d under this sc‘C'tion; Amp. v. Kuk/ia, 
/, A, It 2 AIL 713; sw, also, Rty. v. TooUhee, 5 N. W. B. 18(>. 
In a trial undor this soctioti, the aocust^d made a statement to tho 
effcHi^t that be was present at the commission ot a murder by two 
other persons, that he liimself toi»k no part in the act, that in 
his pnwence one of the ix^rsons naiucHi pulled off a razai from the 
bed on which the deceased was sleeping, and that in his presence 
the riuai was subfiequently concealed in a stack. It was proved 
that the rcuai Wlonged to the deceasod, and that it was found 
in Uie stack, and that it was pointed out to the police by the 
nocusod. The accusod having been convicted of causing evidence 
of the murder to disappear, under this section, it was held that 
the conviction must 1 h« quashed, inasmuch as if tho raxai had not 
been ooncealed, its presence or existence would have been no 
evidence of the murder ; Bmp. v« LriBi, /. A, B. 7 All 749. 
Where a person is pment at the commission of a murder witl^ 
out being aware Ib^ such an act was about to be commiUe^ 
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and without taking any part in it, but afterwards through 
fear assists in concealing the body, ho is guilty under this 
section ; Beg, v. Qohenlhun Bera, 6 W, R, Cr, 80. Before 
an accused can be convicted under this section it is necessary 
to shew that an of!ence» of which he is charged with having 
caused the evidence to disappear, has actually boon committed, 
and also that the accused knew or bad information sufficient to 
lead him to be aware that the offence had been committed ; 
Maitiki yfUser y, Emp,, !, L, B, 11 Cul, 619. If in fact no 
crime has been committed, there can bo no conviction for causing 
evidence to disappear ; B<*g, v. Alxfui Kmlury 7. L, B, 3 All, i79, 
Tliereforo, where a person Ijas been killed in the lawful oxorciso 
of the right of private defence, and other pnrtios have assisted 
the person who killed the other in disposing of the dead body, 
these are not guilty of causing the evidence of an offenco to 
disap{>oar ; Rig, v. Vdko Nushyot 2 W. R, Cr, 43. 

The proper order of proof on the part of the prosecution on a 
charge of giving false information is to prove*— /rsf, that the 
principal crime was coniiniUed ; eenmdhj^ that the prisoner gave 
information respecting the offt*nco; thirdly^ that such information 
was false, and known him to be so ; fmirfhhj, that ho then 
knew of tho commission of the principal oficiicc ; ami fiftfdy, that 
his intention was to screen the principal offeudor ; Beg, v. iSnh- 
Iwamanya PiUat, 3 ,lf(td, II , (\ Bep, 251. 

The words “ or liaving reason to bc*lievo are introduced to 
cover cases where actual knowledge cannot l)e brought homo to 
tho accused, but where he is proved to have been ac([uaintod with 
facts which must have caused him to be morally certain that an 
oSence had been committed. A person has reason to believe ** 
only if he has to believe,** and a man cannot 

have in law sufficient canse to believe a thing which has never 
exiatod; but snppoatng that it was not necessary in tho first 
haatonce to prove more than that the accused believed an offence 
to have been committed, aitll, before he can bo convicted, it must 
hl^rovod that be concealed evidenco of, or gave false informa* 
xespeciing, an offence, with intention to screen the offender, 
there can be no offence or offender unless some ertmiosi 
t3 r. c 
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act has been done; aee Reg. v. Joy Narain Patro, 20 W. B, Cr, 
66, which is inconsistent with Reg, v. Hurdut Surma, 8 W. 
JR. Or. 68. 

Omittino to am Ispobmaiioh. 

Soot. 902. Omitting to give Inform<Uion of an Offence.-- 

Whoever, knowing or having reason to believe that an 
oflenoe has been committed, intentionally omits to give 
any information respecting that offisnee which he is 
legally bound to give, shall be punished with imprison* 
ment of either description for a term which may extend 
to six months, or with fine, or with both. 

Sect. 303. (living Falun I uformativn.—Whoevet, knowing 
or having reason to believe that an offence has been 
committed, gives any information respecting that 
offence, which he knows or believes to be false, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or 
with both. 

Rxfilauiition.—In sections 201 and 202 and in this section 
the word ** offence** includes any act committed at any 
place out of British India, which, if committed in British 
India, would be punishable under any of the following 
sections, namely, 803, 804, 382, 392. 898, 394, 395, 896, 
897, 898, 899, 402, 435, 436, 449, 450, 457, 458, 459, 
and 460. 

Trirtlil' hij a Preniilrnry Magi*(ra(e, or a Magutrate of thefirtH 
or ereond fla**. A mmmon* thouhl ittve in (hr firnt intianee under 
8(<et, 202 ; a w arrant under Sect. 208. Poliee offeert may not arreel 
without a warrant. Ihfendante are bailable. Hot eompoundable. 

Charge urnUr Sect. 203. 

That OQ or about the day of , at , oae 

0 O comwittod the offeoco of theft ; and you, the said A B, 
kowing that such offence had bees committed, intentionally 
gave information which yon knew or believed to be fiilae; and 
that you have thereby oommitted an offence pnniahable nndmr 
6eot> 208 of the Indiaa Peoal Code^ and within, 4e. 
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Evidence, 

The oifooce described in Sect. 202 will, in general, bo committed 
by police officers and other public servants, though, under Sect 4-4 
of the Criminal Procedure Code, 1882, private individuals may bo 
guilty, in respect of certain offeueob therein enumerated, luthia 
section the word ‘‘ offence ** denotes anything pimishttble under 
the Pena) Code, or nndcr any specml or local law, when the thing 
punishable under the special or local law is punishablo with 
imprisonment for six months or upwards, whether with or without 
fine. Under Sect. 203 the word offence ” denotes anything 
punishable under the Penal Code, or under any Kpccinl or locid 
law; Sect. 40, p. 38. The explanation to Soot, 203, applies 
the word ‘^offence'' in both these sections to certain acts com- 
mitted out of British India. 

The offence under Soci. 203 may, of course, bo commitUnl either 
by a private person or a public servant indifferently, bid it differs 
from the offence of giving false information under Sect. 201, 
in that there is no neo<»s8ity to prove that the defendant intended 
to screen the principal offemder from lt»gril punishment tinder 
the present section. To justify ii conviction for giving false 
information, it is necessary that there should have be(*n some 
offence committed ; Rpg, v. Ilatn Hurhva, 4 R, Or. 20; that the 
accused should have known or have reason to btdieve that such 
offence had been committed, and that, so knowing or believing or 
having reason to believe that it had been committed, ho should 
have given some information which ho knew or liclioved to be 
false ; Rtg, v. Joy Narain, 20 JF. R. Or. GO. If an offence has 
been committed, it is sufficient that the accused knows of its 
commission, or has reason to believe it has been committed ; but 
if no offeoco has been committed, it is obvious that he cannot know 
of its commission, and in many cases ho would not have any reason 
to believe that an offence has been committed ; but thor<9 are some 
oaiea in which an accoiod person may have reason to bc^lieve that 
an offence has been committed, as for instance, if be saw a person 
lying by the road-sidedead with a wound on his bead, which afW* 
Wilds tarns oat to have been caosed by his failing down in a fi t, but 
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which if ioflictcd by any one else would amount to an offence ; see 
Beg. V# CImiour, 1 W. JB. Or. 18, 

8069 also, Sect*. 176 and 177, ante, p. 202* which are wider than 
the present soctionn, which refer only to the cases where an offence 
bos actually boon committed; and Sects. 118 to 120, ante, 
pp. 184-180, which relate to the concealment of designs to 
commit offences. 


Secbetino Documents. 

Scot. 204 . SrrrefiiKj DoeumenU.— WhOOYCt BCCreteS OX 
destroys any document which he may be lawfully 
compelled to produce as evidence in a Court of Justice, 
or in any proceeding lawftilly held before a public servant 
as such, or obliterates or renders illegible the whole or 
any part of such document with the intention of prevent* 
ing the same from being produced, or used as evidence be- 
fore such Court or public servant as aforesaid, or after he 
shall have been lawfully summoned, or required to pro- 
duce the same for that purpose, shall be punished with 
imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Triabkby a Vre^iden^^y a Mayutirateof the jint close. 

A wnrranl should in th firai in^tittnee. Police ^ifficers may not 
arrtet ivitlmut a warrant. DefemlanU are bailabU\ Not com* 
ponndabb'. 


Kri/eno . 

Wlioro the plaintiff in a suit roferriHi U> arbitration by consent, 
with u view to provont a witness from rtffemng to an endorw^. 
ment on document, which tended to show that the defendant had 
paid more tluin was allegt^ to have been paid by him, snatched 
up the dooument which was lying beside the arbitrator, ran away 
with it, and subso^ueutly refused to produce it ; it was held that 
the offence committed was not iheA^ but that of secreting a 
dooutitent under thU seetioo; ifuimmonia (Jkana/Hitti r. Msg. 
/. £. & 3 Mad. 261. 
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PSBSOMATION. 

Soot. 206. FaUe Permwifioii.— ^Whoever falsely per- 
sonates another, and in such assumed character mikw 
any admission or statement, or confesses judgment, or 
causes any process to be issued, or becomes bail or 
security, or does any other act in any suit or criminal 
prosecution, shall be punished with imprisonment of 
either description for a term which may extend to three 
years, or with fine, or with both. 

Triable by tits Cotirt 0/ Session, a Presidency Magistrate, or 
Magistrate 0/ the ^first class, A trarrant should issue in the first 
instanre. Police officers may not arrest wiihtnd a warrant. Defend- 
ants are bailable. Not rompoundable, Sanclitm required umier 
tSect, 195 , Cr, P, 0 ,, 1882 , when oJciu*e is eomnUtted in relation to 
a froceeding in any Court, 

Charge, 

Thftt you, the said A B, on or about ilio day of , 
at , (lid faUedy personato ono C D, a defendant 

in , a suit before the Civil Judge of , and in such 

assumed character did admit that the said 0 1) was indebted to 
one E F, the plaintiff in the said suit, in the sum of one thousand 
Rupees ; and that you, the said A B, have thereby committed an 
offence punishable under Sect. 205 of the Indian Ponal Code, and 
within, Ac. 

Evidence, 

Provo the existence of a suit or criminal prosecution l>eforo an 
authority competent to have cognisance of such suit or prosecution, 
and that the defendant personated the plaintiff or defendant in the 
suit, or the proseentor in the prosecution, or auy witness, and under 
such assumed character did any of the acts set out in the above 
section. It is absolutely neooasary to a conviction for false person- 
ation under this section, that the accused should have assumed 
the name and character of the person he is charged with having 
personated. The mere bat that he presented a petition in Court 
in the name of that individual who was ill is insufficient to shew 
aay inteution of laiaely pmoualiog soefa person; Beg, v. Naratn 
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Acharji, 8 W. B. Cr. 80. Nor is il enoagh to shew the assomption 
oi a fake name. It most also appear that the assnmed name was 
used a« a means of falsely representing some other individual. It 
IS not an uncommon thing for men to pass under names not their 
own for the purpose of disguise, in some instances from blameless, 
in others from indifferent, or bad, motives. But whatever the 
motive, the use of an assumed name without anything more 
being done is not a criminal offence. The whole langnage of the 
section clearly imports the acting of the part of another person, the 
actor pretending that ho is that person. Thero«aro other sections, 
as 140, 170, 171 (uu'f, pp. 135, 102, ami 193), and Sect. 415 
(pout), under which the false assumption of appearance or 
character mtiy be an ofTouce, though no particular individual is 
meant to be represent'd or only an imaginary person, but it 
is not HO here ; /^. v, Kather Bowton, 3 Mad. Jur. 146 ; S. C. sub 
mm.; Hey. v. Kndar ll4ivuitoyi, 4 Afad. //. P. Rep. 13, dissenting 
from lity. V. lUtho Kahar, 1 Ind. Jur. O. S. 123. 

It has boon decided in Rkj. v. Prema Uhieka, 1 Ihm. TL C. 
Rsp. 80, that a [mrson falsely deposing in the uanio of another 
is guilty of giving false evidence, and not of cheating by 
personation ; it is evident, however, that his act comes within tho 
limits of, and is an offence under this section also, which includes 
making a statomont. 

Fraudulent gain or benefit is uot an essential <dement of tho 
oilonce created by this suction, and a eouvictiim is, therefore, sus- 
tainable, oven where the personation is with the consent of tho 
piurty porsoniiUHi; Sx path Su^pfdvn, I Mad. If. C. Bsjk 450. 

Fraui>ci.«nt Traksi'Bks, &c. 

S0Ot« Fraudulent Awiuiwl, of Property . — WhoeTCf 

fttudiUently imowei, oonoaate, deliwertto 

ms pwtmm any property or any intereetthorein, intend* 
ing hereby to provent that proper^ or intereet there* 
in fSrom taken as a forfidtiire, or in eatiefteticii 
of a fine, nnder a sentmoe which haa been praneaneed, 
or which he knowa to he likely to ho prononnood, hy a 
Orartof Juetiooorotherooiiip^ antheri^, or firon 
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being taken in exeention of a decree or order which hai 
been made, or which he knows to be likely to be made 
by a Oonrt of Jnatioe in a civil anit, aball be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both. 

Sect. 207. Frawhilmf Claim to Pi ojwiy,— Whoever flrau* 
dulently accepts, receives, or claims any property or any 
interest thereini knowing that be has no right or right* 
fol claim to such property or interest, or practises any 
deceptiim touching any right to any property or any 
interest therein, intending thereby to prevent that pro- 
perty or interest therein from being taken as a forfei- 
ture, or in satisfaction of a fine, under a sentence which 
has been pronounced, or which he knows to be likely 
to be pronounced by a Court of Justice or other com- 
petent authority, or from being takm in execution of a 
decree or order which has been made, or which he knows 
to be likely to be made by a Court of Justice in a civil 
suit, shall be punished with imprisonment of either 
description for a term which may extend to two years, 
or with fine, or with both. 

Sect. 208. Fi awhilently suffering a Di'cree. — Whoever frau- 
dulently causes or suffers a decree or order to be passed 
against him at the suit of any person for a sum not 
due, or for a larger sum than is due to such person, or 
for any property or interest in property to wUoh sudi 
penon is not entitled, or fraudulently causes or suffers 
a decree or order to be executed against him after it has 
been satisfied, shall be punished with imprisonment of 
either description for a term which may extend to two 
years, or with fine, or with both. 

lUmtraiion. 

A institutes a suit against Z. Z, knowing that A is 
lik^ to obtain a decree against him, frandn- 
lenUy suffers a ju^ment to pass against him 
figr a larger amount at the suit of B, who hao 
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no jnst elaim againt him, in orda thatB, 
dthn on his own aoconnt or for the beneit 
of Z, may diare in the proceeds of the sale of 
Z’s property which may he made under A’s 
decree. Z has committed an offence under 
this section. 

Sect. 209. Duhonf»tl!/ making Faho Claim . — ^Whoever 
fraudulently or dishonestly, or with intent to injure any 
penon, makes in a Court of Justice any claim which he 
knows to be false, shall be punished with imprisonment 
of either description for a term which may extend to 
two years, and shall also be liable to fine. 

Boot. 210. FrawhJenlly obtaining a Decree . — WhoOVOr 
fraudulently obtains a decree or order against any person 
for a sum not due, or for a larger sum than is due, or for 
any property or interest in property to which he is not 
entitled, or fraudulently causes a decree or order to be 
executed against any person after it has been satisfied, 
or for anything in respect of which it has been satisfied, 
w fraudulently suffers or permits any such act to be 
done in hU name, shall be punished with imprisonment 
either description for a term which may extend to 
two years, or with fine, or with both. 

Offence* under 8ecU. 20(5 and 207 an- triable by a Presidency 
Magietrale, or a ilagietrate of the first vr second class; those under 
Beets. 208, 200, ami 210 by a Presidency ilagistrale or a Mayis- 
trots of the first etas*. A warrant should issue in the first instance. 
PoUee ofiirrrs majf moI arrest without a warrant. Defendants are 
bs^alde. Nut comjioundable. Sanction reguireil muter Seet. li\&. 
Or. P. C., 1B82, tr^en offences eommiUed in relatiou to a proceeding 
m any Court. 

Charge if a Fraudulent Trasufer. 

Hbst one 0 D was a creditor of yon, die said A B, and had aned 
yon, die said A B, in the Moonaiff’a Court of , in 0. 8. of 

1861, sad had obtained jndgineat agauist yon for the anm of one 
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Aouamd Rupees; and ;oQ| the said A B, intending to prevent a 
certain piece of land sitnated in the village of from being 

taken in execution of the said deoroo, fraudulently transferred the 
same to one E F; and that you, the said A B, have thereby eum- 
mitted an oSenoe punishable under Sect. 200 of the Indian Peual 
Code, and within, &c. 

Charge of mahitig a Faho Claim, 

That you, the said A Bt on or about tho day of , oom- 
inenced a suit in the Moonsiff’s Court of , againsi one 

C D, and in tho said suit falsely and fraudulently claiinud to be 
the owner of certain jewels then in tho possession of tho said C D, 
with intent to injure tho said C U ; whereas you, the said A B, 
well knew that you were not tho owner of tho jewels so claimed 
by you, and that you, the said A B, have thereby coimnitted an 
offence punishable under Sect. 209 of the Indian l^enul Code, 
and within, &c. 

Eviilmcc, 

The proof in this cose will require to be the same practically 
as under Sects. 421-424, jioni, and all requisite remarks will bi» 
found there. The only distinction between tlio w’ctions is in tho 
mode of transfer ; under some it is by means of a deed or such 
like instrument, under others by moans of a fiotitions suit. In 
all cases under these section s tho act done must bo charged and 
proved to have been done fraudulently or dishonestly ; this may 
bo effected by direct cvidonco applicable to the act charged, or the 
fraud or dishonesty may be sbewn by evidence of other similar 
acts done by the accused under similar oircomstunces ; Emj), v« 
Vajiraimf I, L- B, 16 Bom. 414, and the cases cited by Telangt 
J., in his judgment. 

Seetwn 206. — Under this section it must bo proved that a sen- 
tence has been pronounced imposing a fine, or a decree passed, 
or some ether act done, or likely to be done, by a court impos- 
mg a liability with respect to money or property on the acciuwKl, 
and Huit the sceiised has fraudulently removed, Ac., property in 
etder to prevent it being made available m aatisiiiction of the 
fine or the decree ; In re Bahm/baoml, 18 fT. B. Or. 65. 

*1 r. c 
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A penon viio frandulently removes property, intending there* 
by to prevent it from being taken in exeention of a decree made 
by a cO.loctory commiiB au offence punUbablo under Sect. 206 
of the Penal Code, and not under Act X. of 1859, Sect. 146 ; 
Q<mr Chuwhr ^ liucLet hUiy v. Kiihen Mohtin Singh, 10 W, IL 
Cr. 4G. 

210,— Where a person applies for the execution of a 
decree wliich Iuih lieen already executed, his offence falls, not under 
Sect. 209, hut 210 ; />f/. v. Hecgun Mahfoon, 12 IK. R. Cr. 37. 
The fact that a w ttl(‘in(‘nt of a decree has been made out of court 
and not certified to the* court hy the plaintiff, docs not prevent the 
settlement beinj' recognized in u criminal court, for Sect. 206 of 
the Civil Procedure Code, 1859, relates solely to the civil court in 
which the origtntil suit was brought. It does not say that the 
settlement ahull not he given in evidence in any court of justice, 
or in any coin t, civil or cnminul ; i/>. And the same principle 
applies under the Codt' of 1877* asninended by ActXlI. of 1879, 
and that of 1882, although they provitlo that no adjustment or 
settlement of a decree Hhull be n>euginzed by any court unless it 
has been duly certitied ; JIluj, v. MidiaramHn^L L, U, 4 MmL 325; 
Jifnp, V. /. /i. R* 9 PU ; Emp, v. Rapuji JDayaramt 

/. A, IL 10 Iti/tn, 288. The word sutistied is to be understood 
in its ortliuary moaning, and not os only referring to decrees the 
aatisfmdion of which has l>cexi certified to the court; £mp. v. Ba- 
puji Ihyarttm^ L h, R. 10 Bum. 288 ; Meuihub v. Novtnieep, I, L. 

16 CaL 126, Now, however, by the amending Act of 1888, 
Sect. 258, C. P. G., has botm altered, and the only courts prohi* 
bited from recognising an uncertified aatisfaction of a decree are 
those exocutmg it. 

Faux Cuakok. 

8wt* 2IL Fake Charge.— Whoerw, with intent to caUM 
ii^nry to any person, inatitatea oroanaeato be inatitnted, 
any criminal proceeding againattheaaid perwn, or falae- 
ly ohaiges any person with having eommittod an offenoe, 
knowing that there ia no Jnat or lawftd gronnd fiir aneh 
prooeeding or ohaxge against tiiatperaon,diall bepnnUh* 
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0d with impriBomneiit of either desoripUon for a term 
which may extend to two years, or with fine, or with 
both ; and if such criminal procee^g be institated on a 
false charge of an offence punishable with death, trans- 
portation for life, or imprisonment for seven years or up- 
wards, shall be punishable with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 

Triable by a Virnvhuctj MayL^iraiCt or a Mayinfrait of the firnt 
eloM, nnlesH the false chanje he of an oj/ence pnmslmblt) teith 
imprisoyment for seven years, then by the (Jouri of tSension, a 
VresiiU'^hcy Magijifrate,o) a Mayistuib of the first eUms, hut if mi h 
amove severe pantslnnent , thm by the Court of Session. A ivarratti 
should usm^intlu first insianct. Tohee i*jficerH may not arrest %viih^ 
out a warrant. Defendants are bailabl*^* .\ot romp lundablv , 
Sanction rtyuireif undtr Sad. 195, Ci\ P, 0., wh% the 

ofi'ence is committed in relation to any procuring in any Court, 

Chat fjf • 

That you, the said A B, on or about iho day of , 

at , with intent to caimo injury to one C 1), appeared 

before the luagistnite of , and then und there falMc’ly 

charged the said C I) with having committed an offence, to wit, 
with having eomxnitted a theft of fifty Uiipeert ; you the said A B, 
at the time well knowing that the said C D had not committed 
a theft of the said money, and that there w^as no just or lawful 
ground for such charge against the said (* I) ; and that you, the 
said A B, have thereby committed an olTencc punishable under 
Sect. 211 of the Indian Penal Code, and within, Ac. 

Evidence. 

Under this section two different acts are provided for: listly 
ttkaking a false charge; 2»ully, instituting or causing to bo iusti- 
tnted any criminal proceeding against a person ; Beg, v. Nobokisio 
Ohms, 8 W, B. Or, 87. 

Prove that the defendant made a charge, or institated, or 
caused to be institated, a criminal proceeding against the com- 
IfUsuuA. A htlse charge need not have been made before a 
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nmgistratey it may be made toa ny person ; Beg. v. Subbanm 
Oamdan, 1 Mcul. U. C. Bep. 30 ; Aahrof Ali v. Emp., L L.R.5 Cal. 
281 ; and there is no necessity for a prosecution to have followed on 
such charge; Emp. v. Ahul Bagnnn, l.L. JS. 1 AU. 4Q1 ; Emp. v* 
Balih, ib. 527. Statements, although false, made without any 
intention of seting the criminal law in motion, do not amount to a 
false charge; In re Karigoinla, I.L.R. 10 Bom. 51 • A man 
who bonis down his own house and charges another with the 
act is guilty under this section ; Reg. v. Bhagwan, 8 W. B. Cr, 65. 

The institutiun of a critnnial proceeding must be before some 
court or officer having jurisdiction to investigate the charge and 
dispose of it or Ncnd it up for trial; In te Jamoona, L L. B. 
6 Cal. 620. A falw' complaint Uy the police which they are 
competent to deal witli in instituting a criminal proceeding ; 
Reg. V. Bimovuiltijf o ]l'. R. (W. 32. It was Hubscqucntly held that 
the actual institution of a criminal proceeding is essimtial to the 
application of the latter portion of the seetion, and if a person 
only makes a false charge, his eiu»e falls under the former part of 
the section, even though the charge which he makes is of an offence 
described in the IatU»r portion ; Emp. v. Vitum /In*, /. L. R. oAll. 
215 ; Emp. v. Parahu^ ib. 598 : followed in Emp, v, Kartm Bukeh, 
/• L, R,] i ( ’«i/. C3u ; but this last case has bt'en overruled by a Full 
Bench in Calcutta, and it has been held that a man, who sets the 
oritiiiual law in motion by making a false charge of a cognizable 
offence to the poliee, institutos criminal procet'diugs ; Karim Buhih 
V. Emp.^ /. Ti. It. 17 Cid. 574. A man makes a charge when ho 
complains to the police of a iion-cognirablo offence, or makes an 
application to au officer for sanction to prosecute, but he dot's not 
thereby institute criminal proceedings. Criminal protvediugs are 
instituUnl, but no charge made of an offence, when proceedings 
are taken to com{>ol stHiurity to lie given to keep the peace, or 
when procetniiDgs are taken against a penk>n concealing bimaell, 
or without visible means of subsistence ; i6. p. 579. 

When a person interested in the matter informs a ptdioe 
offloer that he has been informed that A has committed a certain 
alleii 0 e,aad then applies to have A’t boose searched, Ihatamoonts 
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to making a chargo ; Reg. v. Hunooman Lall^ 19 IT. 12. Cr« S ; if 
not in fact to instituting a criminal proceeding. A potioo officer^ 
though acting upon the mformotion of an informer^ may be said to 
institute a criminal proceeding against tho person chiirgod by him ; 
and tho consent of his superior officer to such chargo will be no 
guarantee against the consequeucos of bad faith on his [m>rt ; J2r'^. 
V, SobokUto Ohotft , 8 W. IL ( *r. 87 ; see, also, In re Nabodeei» 
Ckumier, 11 W, J2. CV, 2 ; and (Jopi MnhabU^hvnr v. Sheso ManjVf 
/• L, R, 12 Ihm, 358. A dacoity having bci*n ronunitted in the 
house of the accused, he gave infortnation to the police, and said 
that ho suspected a certain person because he was his enemy ; it 
was held that this did not amount to instituting n eriiniital proceed* 
ing; In rc liramanuiul , 8 C. L. IL 233 ; see, also, iw;/, v, Uopaln 
Bhikajtf I/. IL 2iih April 1873. 

rri>ve that tho charge is false in fact. No charge of falsely 
luhlituting a criminal proceeding can be proved while the original 
niatUT is still under investigation, as it may turn out that tho 
court conducting the investigation may say that the charge made 
in the proceeding i.s a true one, but it is not necessury that the 
casi^ should have been fully heard and dlsmished ; it is sufficient if 
it be not ponding at the time of the trial : Retj, v, Iftthbnnm Onun^ 
flan, 1 Af(u/. IL C. Itep. 30. The mere fact, however, that a case 
has been dismissed is not evidence of the falsity of the charge 
made therein , but this must lie shewn by positive evidence ; Ilog. 
V. Rum VoM BoUtub, 11 If. 12. CV. 35. More rashness in making 
a charge which in in fact believed is not an offence ; Reg, v. Pran^ 
I’tsAsn, 2 R. C. C. Cr. 11. It is for the prosecution, in tho first 
instance, to make cat a distinct case against the prisoner, and not 
for the latter to shew that he had jnst grounds for making the 
charge; Reg, v. Xolekitio Ghom, vhi si//>. ^ 

Where a charge is made to tho police of Sbn offence which the 
police report is a false charge, and the prosecutor asks to have the 
maUer investigated by the magistrate, the magistrate is justified 
in law in aeitog apon the police reporiy and directing the prose* 
culor to be chaiged with falsely insUuiting a criminal proceeding; 
bal as a mailer of soond judicial discieiioD, a magistrate should 
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xiot make such an order until some persons aggrieved by the pre- 
vions charge has complained, or he has beforo him a police 
report based upon an investigation specially directed to the offence 
to be tried, and nntil it is clear that the original charge has been 
heard and diemieeed or ahaiulomd. And in order to shew whether 
that charge is abandoned or not, the person who made it should 
have the opportunity given him of supporting or abandoning it; 
Emp. v. Shim Tjftllf I. Z. R 14 Cal, 707 (F. B,); Emp. v. Rrujhu 
Tiusirif /. h. It, 15 All^ 336 In the Calcutta case the following 
previous (^es were* citeil and considered ; Rcij, v. Hecra Lai Ghose^ 
18 W, B, Or, 87 ; Govommmt v. Karimiiad, L L, R. G Cal, 49G; 
Emp, V. Slubo lUharat ih, 584; Emp, v. Grinh i'hunder 
Nundit h R* 7 ^ 87 ; Rammnmi v. Emp,^ /, L, R. 7 Mad. 

292 ; In rv GIrdhtri Mundnl, I, L, R, 8 Cal, 435; In re Choolhair 
Tehr, 2 C, />. It. 315; In h Gamjm Shhuj^ ib, 389; In re liiyogi 
Bhagui, 4 G L, i!. 13i; In ir Rtumick Tjall, 7 C\ L, It, 382 ; 
Emp, \, Itadhi Klithn, I, L, It. 5 All 3G ; and Emp, v. Jamni, 
ih 387; and Emp. v. Oangaram, 1. L* R, 8 Atl.ZSi seem 
limp, V. llhanani Pramd^ I, L. R, 4 All. 182 ; and Cyan Chnmler 
Boy V. Vratap (^hnmUr Ua$^ I, It, R, 7 ^'al. 208. The fact that 
an offenoi^ alleged to have been coininitted lias boon compounded 
is not a conclusive answer to a charge against the prosecutor 
under this section ; Emp. v. A((v Alit I, L. It. 11 Cal, 70, 

Intent to injure is an csmmtial part of the offence; litg, v. 
NobokUio Ghoite, nhi ettp.; Emp, v. Oopal Dhanuh I. L. R. 7 Cal, 
9G. The making of a chargi! which the accused knew to be false 
causes an irresistible presumption to arise that the intent was 
to injure, but as ehargt^s and complaints may be lawfully mado 
on information which may be erroneous, though not to tho know* 
lodge of iheaixused, ho should be allowed to shew the information 
im which ho acted, and the judge, before convicting him, ought 
mi only to be aatiafied that the facte alleged aa the ground ft>r 
making the charge were in themeelvea nntme and inanfficieni ; 
bnt also that they were known to be ao by the accused when he 
made the charge; Rrg. v* AaaatiwI mhd Umeiimal, 8 Bam. H. C. 

16« The fact that aa accaaer is an official in a sab* 
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ordinate position will not shield him from the oonsoqnences of 
fdse and malicions charges made by him officially ; Reg. v. Medoy 
N&nth Bi$wa$f 2 W. S. ( 45. 

It must further be proved that the accused know the charge to 
bo Calsa ; Iteg. v. Chidda, 3 N, IF. 827 ; or that ho knew there 
was no just or lawful ground for timking tho charge or instituting 
the proceeding, or in the phraseology of English law no reason* 
able and probable canso ; soo p»*r Ranmh, J., in Rujhatmdra v, 
KiiMna^hhhat , L L. R. 19 Rom. p. 725. Reasonable and pro* 
babio cause is an honest belief in the guilt of the accused, basod 
upon a full conviction founded upon rc^asonable groundsi of the 
existoDco of a state of facta which assuming them to bo trim would 
reasonably lead any ordinarily prudent and cautious man, place<l 
in tho position of tho aceusi^r, to the eonoltisiou that tho party 
charged was probably guilty of tho crime imputed. There must 
lie: Arsfiy, an honest belief m the accuser in tho guilt of the 
accused : $ecmdlg^ such belief must bo upon an honest conviction 
of tho existence of tho circumstances which led tho accused to that 
conclusion ; thirdlt/, such HecondIy*meutioued Ixdief must l>o based 
U|K)n reasonable grounds; by this m meant such grounds as would 
load any fairly cautious man in the defendant’s Hituation so to 
bidieve ;/our//dy, the circumstances so believed and relied upon 
must be such as amount to reasonable ground for belief in the 
guilt of the accused; Uick$ v. Faulkmr, 8 (2* R. D* 171. 

The word ^'oifenco’’ iu this section denotes anything punishable 
under the I’enal Codei or under any special or local law ; Sect. 40, 

iinie, p. 38. 

A charge under this section inclades one under Sect. 182, and it 
is, therefore, open to a magistrate to proceed under either section, 
although in eases of s serious nature it may be proper to proceed 
under this section ; lihoklcram v. Ueera KolUn, I, L, B. 5 Val. 
1 84 ; AMhro/AU v. Smp., ib. 281 . The former ef these two Calcutta 
oases does not, however, seem to bare been approved in Bombay 
tn the esse of Bmp. v. Arjun^ /• L. B. 7 Bom. 184, where a die- 
linclion was made between a case in which a person merely com- 
plained fidaely of being robbed withont menitootng the name of 
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any fmtan by whom he had boon robbed, and one in which he 
fidiely charged a petBon by name as haring robbed him* The 
former case was hold to come under Beet, 182, and the latter 
under Sect* 211. A magistrate cannot give himself jurisdiction 
to try an offence under this section by treating it as one under 
Beet. 182 ; Emp. v* Jjiktihman Bapu, B* It. 12tb July 1893* 

When a person is convicted of a false charge, the nature of the 
false charge should be stated in the finding and entered in the 
alendar; iisj/. v. Arjoon^ 1 Bum, II. 0. Rep. 87, The charge 
owhich the prosecutor actually intended to bring, and not that 
which is framed by the inagiHtrato upon his evidence, must form 
the basin of a prosecution under this section. If he alleges an 
assault and theft, ho cannot be indicted for making a false charge 
of dttcoity ; Reip v. 8 /i. C. ( r, C. 9. 

Sanction for a prosecution under this section is only reqnirod 
where the charge is made before a court. A false complaint made 
to the pulioe is not made to a court ; Oovernmenf vf Bemjttl v. iiokul 
ChuiuLtr 24 W. R. Cr, 41 ; Rm Rfinjnn Bhawlari v, 

(I/owM*, 26 ir. B. Or. 33. As to the authority require<l 
boforo commencing a prosecution iu the case of a false charge 
against a public servant as such, k(hi In ir Moulvy Mahormnl 
Abihol 9 IF. B. 31, aud 5 R. C. 0. Cr. 87. 

Hariioitrino. 

Sdot. 212. Hnrbonrinij an Whenever an offence 

has been committed, whoever harbours or conceals a 
person whom he knows or has reason to believe to be 
the offender, with the intention of soreening him firom 
legal punishment, shall, if the offence is pnnidiable with 
death, be punished with impiiioiunent of either descrip- 
tion for a term which may eatend to five years, and shall 
be liable te fine ; and if the offence is pimiahable with 
tranqportation for lifo, or with imprismimont which may 
eoctood to tan years, shall beponished with imprisoniiisnt 
of etthnr descriptien for a tenn which may extend to 
three years, and ahaU also be liable to flue ; and if the 
oihMe is ponishihle with iaaqprisonment which nugr 
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«ztead to one year and not to ten years, shall be pnnidi* 
ed with impriaonmaat of the description provided for the 
offence foratenn which may extend to one-fonitii part 
of the longest term of imprisonment provided for the 
effsnoe, or with fine, or with both. 

“ ‘ Offence ’ in this section includes any act oommit* 
ted at any place oat of Britidi India, which, if com* 
mitted in British India, would be punishable under any 
of the following sections, namely, 302, 804, 328, 802, 
803, 804, 805, 306, 807, 308, 300, 402, 436, 436, 440, 450, 
457, 458, 450 and 460, and every such act shall, for the 
purposes of this section, be deemed to be punishable as 
if the accused person had been guilty of it in British 
India.” 

AV.yt/iun.— This provision shall not extend to any case 
in which the harbour or concealment is by the husband 
or wife of the offender. 


lUmiraiion, 

A, knowing that B has committed daooity, knowing- 
ly conceals B in order to screen him from legal 
punishment. Here, as B is liable to transpor- 
tation for lift, A is liable to imprisonment of 
either description for a term not exceeding 
three years, and is also liable to fine. 

Sects. 213 to 215. See pout, pp. 277-279. 

Sect. 216. Harhowing an Offewhr w/w hun CKcapr^l from 

Ou«<M/y.— Whenever any person convicted of or charged 
with an ofRmce, bdng in Lawful custody for that thence, 
esm^es from such custody, or whenever apnblic servant, 
intheexerdse ofthe lawful powers of such public servant, 
orders a certain person to be apprehended for an offence, 
whoever, knowing of sudi esoi^ or order for ai^rehen* 
Biim,harboaraoroonoeals that person *wifh the intention 
prevastiiv Mm from being apprdi e n de d, shali be 
pmddied in the manner foUoiring, that is to say, if 
ss t. c 
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the offence for whidi the person was in custody or is 
ordered to be apprehended is punishable with death, he 
■hall be punished with imprisonment of either descrip- 
tion for a term which may extend to seven years, and 
f baii also be liable to fine; if the offence is punishable 
with transportation for life, or imprisonment for ten 
years, he shall be punished with imprisonment of either 
description for a term which may extend to three years, 
with or without fine ; and if the offence is punishable 
with imprisonment which may extend to one year and 
not to ten years, he (diall be punished with imprisonment 
of the description provided for the offence for a term 
which may extend to one-fourth part of the longest term 
of the imprisonment provided for such offence, or with 
fine, or with both. 

** Offence in this section includes also any act or omis- 
sion of which a person is alleged to have been guilty out 
of British India which, if he had been guilty of it in 
Briti sh India, would have been punishable as an offence, 
and fbr which he is, under any law relating to extradi- 
tion, or under the Fugitive Offenders’ Act, 1881, or other- 
wise, liable to be apprehended or detained in custody in 
British India ; and every such act or omission shall, fbr 
the purposes of this section, be deemed to be punished as if 
the accused person had been guil^ of it in British India. 

jg^rt^iW.—This provision does not extend to the case in 
which the harbour or oonoealment is by the husband or 
wife of the pbrson to be apprehended. 

Sect. 316A. Penally for harbotiriny robber* or (laeoU»,^Wh<h 

ever, knowing or having reason to believe that any 
persons are about to oonunit or have recently ccmmitted 
robbery or daodty, harbours them or any them, with 
tte intenUon of faoilitating the oommisaion of sndi rob- 
bery or daooity or of aereerdng them or any of them firom 
punishment, aball be punished with rigorous imprison- 
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meiit for a term which may extend to eeven yearSi and 
•ball alao be liable to fine. 

ExphmUion.^Tot the purposes of this section it is 
immaterial whether the robbery or dacoity is intended to 
be committed, or has been committed, within or without 
British India. 

£>(v/>/{<m.*-This provision does not extend to the case 
in which the harbour is by the husband or wife of the 
offender. 

JSect. 216B. Di'fiiiifioit of harbour.-— In scctions 312, 316 
and216A the word * harbour* includes the supplying 
a person with shelter, food, drink, money, clothes, arms, 
ammunition or means of conveyance, or the assisting a 
person in any way to evade apprehension. 

( umhr SreU. and 210 arr Inj the Court of 

!*</», a Preifuh^iry Mo(j!sira(c, itr a Mufji^lratr of Ihr first chisSf 
f ihf offemUr harhourod hao rominiWd a copifal offence or om 
puKishahlt' u'ith (niHftporiation or imprhonvwni for (rn ijrartt ; amt 
If (h ofi'tnce roffimitted h\j the p<r$mh harboural is puutHluihle with 
hxs thnn ten i/curh' impritonment, then h Prewtuhcy Moyisfrute, 
a Mujisfid!* of (he first elies, or by (he Court by which the 
orujinal ofnrc is iridhh\ OJfnices under thet. 'dMiA are triable by 
(he Coud if Sission^ a Vresidincy Mayietrate or if May ist rate of 
(h» fits! class, A warrant shonhl Issue in (he first instance. Volwe 
offlcerH may arrist icithout a warrant Jfefendante arc bailable* 
Sol cfmi)omdable. 

Charge of Harbour iny. 

That on or about tbo day of , the oflbnco of 

dacoity was committed in tho village of by C D and 

others^ and that you, tho said A B, afterwards, to wit, on or about 
the day of , did harbour tho said C D, well 

knowing (or having reason to believe) at tho time you ho liarboured 
the said (' D, that the said C D had committed tho said oflonce of 
dacoity ; and that you, tbo said A B, have thereby committed an 
offence poniabablo nnder Sect 212 of the Indian Penal Code, and 
wilhiOf &c. 
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Evidence. 

The proBocution, under Sect. 212, mufit prove that an offence 
haa been committed ; Emp. v. Fateh Singh L L. R. 12 AIL 432; 
aeOf alaO; Kwp. v. Ahdul Kadir^ I, L. JZ. 3 AIL 271), and Matuhi 
Mitteef v. Emp., L L. R, 11 CaL 619; and that the principal 
offender is guilty of the offence with which ho is charged, as in 
ordinary cuhcs, and llio Imrbourer is at liberty to prove the inno- 
cence of the principal, even although he may have previously to 
the trial of ilu* harbourcT pleaded guilty or been convicted in duo 
form of law. Under Sect. 216, the prosecution must prove that 
the principal was lawfully in custody and escaped from sileh 
custody, in which ciiho the accused may shew that the custody was 
not lawful. Or that an order for the apprehension of the 
principal had been issued by u public servant lawfully exorcising 
liiH lawful powers, and then th<' defendant may prove that the 
order was not a lawful order, although it has been ack'd upon, 
and, us against tbc principal, confirmed. 

It must be proved that the accust'd harboured or concealed the 
principal; lis, for instance, that he coneenled him in his house; 
/>«//• 530, 531 ; or shut the door against his pursuers, until he 
should have an opportunity to escape ; 1 Hale, CIO. If he employ 
another person to harbour or conceal the offender, lu* will bo 
equally guilty us if be did so himself ; ii. v. JafrU, 2 If. and Rob, 
40. There is no definition of what harbouring is in the English 
)aw*b(M>ks« Sect. 21611, however, now provides what harbouring 
includee, but from the use of that word other acts than those 
then'in enumerated may amount to harbouring. In England, 
offondors in this manner aiv called accessories afkr the fact, and 
a person is sfiid to bo such when, ** knowing the felony to l^e 
committed by another, he receives, relieves, comforts, or assists 
the felou 1 iials, 618. 

It must also be proved that the accused, at tho time bo bar- 
boorod or conceal^ the principal ofieuder, knew that bo had 
eommitied an offence, or came within any of the provisions of 
either of the above two soctiona. Tho concealment, therefore, of 
one who was supposed to bo a runaway debtor would be no oSenoe 
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under Sect. 212« unless by any special or local law such an act is 
brought within Sect. 40. It is also necessary that the ofTonce 
should be complete at the time the harbouring takes place» for, 
if one wound another mortally, and after the wound given, but 
before death ensues, a person harbour the delinquent, this docs 
not make him accessory to the homicide ; 2 llawk^ c. 29, 35 

4 BL Cam. 38 ; nor render him guilty of harbouring or conciMiliug 
a person who had committed murder; but a person charged 
uuder these sections with harbouring such an offender might, by 
the extensive powers of amendment given to the eourts, ha eou- 
vioted of harbouring a person who hud done grievous hurt. 

In Sects. 212 and 210 the word ‘'offence'' denotes anything 
punishable under the Penal Code, or under any spi'cial or local law 
when the thing punishable under the special or local law is punish- 
able thereunder with imprisonment fur a term of six inoutliH or 
upwards, whether with or without fine ; Sect. 40, antf, p. 3H ; and 
also the acts fk't forth in the dofiuition of “offence*' attached to 
thoM* two sections respectively. 

Although a w'ifo or husband of the principal offender is not 
punishable for harbouriug him or her, any other relative, even a 
son or daughter, is. Jljlut in thebo cases the intmit must be proved 
very strongly, as the prohuiiiption would naturally be that the 
harbouring was simply in ob<‘dieuet» to ordinary lawful cointnandH 
or f(H4ings, and the essence of this offence consists in the intention 
with which the act is done. Thoivfore, llio bare receiving and 
tiHsistiug an offender, if done as a matter of mere humanity to a 
pt^rson in distress, and with no aUempt or intention to screen him 
from justice, will bo no offence. 

GaATiVU ATION FOB CoNCEAMIKNT f»r OfPENCKS. 

Sect. 213. Ttfkmg Qiftn, 4t., to 9creen an Oirrmier. Whoever 
MoepU, or to obtain, or agrees to accept, any 

gratifioation for bimielf or any other person, or any res* 
titution of property to himself or any other person, in 
oonstdoration of his oonoealing an ofliBnoe, or of his screen* 
ing any person from legal ponishment for any offence, or 
of hie not proceeding against any person for the pnrpoee 
of bringing him to legiJ punishment, ehallf if the offence 
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ii pmiifhable with death, be punished with imprisonment 
of either desoription for a term which may extend to 
seven years, and shall also be liable to fine ; and if the 
offence is punishable with transportation for life, or with 
imprisonment which may extend to ten years, shall be 
punished with imprisonment of either descripti<m for a 
term which may extend to three years, and diall also be 
liable to fine ; and if the offence is punishable with impri* 
sonment not extending to ten years, shall be punished 
with imprisonment of the desoription provided for the 
offence for a term which may extend to one-fourth part 
of the longest term of imprisonment provided for the 
offence, or with fine, or with both. 

Sect. 214. Otfu-huj (lift io ifcreen Ofniilrr. -Whoever gives, 
or causes, or offers, or agrees to give or cause, any gra- 
tification to any person, or to restore, or to cause the 
restoration of, any property to any person, in consideration 
of that person’s eon oealing any offence, or of his screening 
any person Arom legal punishment, for any offence, or of 
his not proceeding against any person for the purpose 
of bringing him to legal punishment,' shall, if the offence 
be punishable with death, be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine ; and if the 
offence is punishable with transportation for life, or with 
. imprisonment which may extend to ten years, shall be 
punished with imprisonment of either description for a 
term which may extend to three years, and shall also be 
liable to fine ; and if the ofibnoe is punishable with impri- 
sonment not extending to ten years, shall be pnniilMd 
with imprisonment of the description provided for the 
offence for a term whioh may extend to one-fourth pert 
of the longest term of imprisonment provided fw the 
offenoe, w with fine, or with both. 

The provisions of Sects- 813 and Sll do not 
extend to any case in whkh the offenoe vajf bwfhUy be 
oompounded. 
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Soct. 215. Takintj lieteanl to riforer Slohn IVojicWj;.— l)7bo- 
ever takes, or agrees or consents to take, any gratification 
nnder pretence or on account of helping any person to 
recover any moveable property, of which he shall have 
been deprived by any offence punishable nnder this Code, 
diall, unless he uses all means in his power to cause the 
offender to be apprehended and convicted of the offence, 
be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or 
with both. 

Sect. 216. Seo rtw/e, p. 273. 

unthr Sorift, 21 3 214 (nnhlv by th*' CouH of 

If thr jyrliif'iiKif offence raj ifol ; hy thr Court of Srtislon^ 
tt Pniiilt^nry MoyiHivfCt O'* MufjlHtnifc otifo^firnt claBU^ if thv 
orujltutl ojfvnce le not copifal, but with tramfortoiion 

for ttn ituprii<(mmml; amf If the princ I po I ofonro 

be punUhohle with hint than tm yrorn Imprisonment^ then by a 
Presotency Moylutrnie, n Moyl$tyii(e of the Jh hI class^ or (ho (*ourt 
by which tho orhjltotl offina (i lnbU ; ihoitr iitnirr Sect, 21ft tnr 
triabb by a Pfi avlenry MoylHrittef or n Moyisiftttr of (hn fit si 
A warrant $hoiihl l^tnoe In (he fir fit Irifitiinre, Poller offiei ivt 
wnij nol iirri'\( without <1 irarrunf. tn'f hioltihli’. Not 

nmjiuuiiiltbh'. 

Cliiirtjr. 

ITjftt on or about Iho »lay of , at , a 

certain purson, to wu, C D, cominitU'd an offenco puniahablowitb 
iloutb, lo wit, Uiu o&'uncc of murder, and that afterwards, to wit, 
on or about tho day of , you, tho mid A B, did 

•coopt ( or attempt to obtain, or agroo to accept ) a certain grati- 
ficatioD for yourself, to wit, tho sum of two hundred Bupeos, in 
ctmaidemtion of you, the said A B, concealing tho said oflcnco 
( or screening tho said C D, from 1^1 punishment for the said 
oflence, or not proceeding against tho said C I), for tho purpose 
of bringing him to legal punishment ) ; and that yon, the mid 
A B, hare ^reby committed an offence punishable under Koct. 
218 (ff the Indian Penal Code, and within, Ac. 
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Evidener, 

In a charge under Sects, 213 and 214, the prosecution must 
prove that an offence has been committed ; Q Irish Mtjte v. Emp., 23 
eal 420 ; Emp. v. Rnminatha, /. L. R. HMml, 400, following; Bmp, 
v# Ahdul Kaditf L L. R. 3 AIL 279; Emp, v. Fateh Sivgh^ I. L, R, 
12 AIL 432; and Maiuhi Miss^r v, Emp,, L L, B. 11 Cal 019, In 
these sections the word “offence’^ denotes anything punishable 
under the Penal Code, or under any special or local law; Sect. 40, 
anUt p. 38. They must then shew that some gratification has 
been received or offered, or agreed to be leceived or given, or 
attempted to be obtiiinod for one of the purposes set out in the pro- 
ceding HcctionH. Tlie iiitont will ho sh(*wn by words spoken 
bc^twiHUi the j>urtieH, or by oontoinporan(»ou8 acits, from which it 
maybe inferred. Under Sects. 21 8 and 214, the offence therein 
constituted consists as much in the corrupt motive brought into 
play as in the delay to criminal justice; therefore, the mere concoal- 
ineniof an offence, or the omission to bring an offondor to punish- 
ment i will be no iAXonco under ihsi sect urns, unless such conduct 
results from some gratification obtained or promistnl. The term 
gratification ia not rcKlrictcd to pecuniary gratifications, or 
gratificatums whiidi can be estimated in money. Under the Eng- 
lish law, the offence of coinjxmuding a larcony can be commitUMl 
by a per>ou other than the owner of the goods stolen or a material 
witness for the prosecution; Rtg* v. Runjw, 16 V. P. 1>. 141; 
and tlie torms of these sections are equally wide. 

Section 215 ia intended for the punishment of persons whO| being 
generally in league with thieves, or well aware of their proceedings, 
obtain money, &c., for the recovery of stolen property, without 
making any effort to bring the offenders to. justice. In chorgea 
under this section, it must be proved that the moveable property 
was taken from the owner by some sot which constitutes on 
offence under this Code; and also that the accused received^ 
Acm R gratification, under pretencci or on account of helping any 
person to recover that property ; and that he has not used all 
means in his power to cause the offender to be apprehended and 
convicted of the offence. It has been decided to be on offence to 
take money under pretence of helping a man to goods stolen from 
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him, Ibongli the defendant had no acquaintance with the felon 
and did not pretend that he had ; and though he bad no power 
to apprehend the felon ; and though the goodn wore never reatored 
and the defendant had no power to restore them ; li. v. L^tdinHer, 
1 Jfood. C\ 76. And where A had his goods stoleu, and B 
who knew the thieves received money from A| to endeavour to 
purchaae the stolen property fi*om the thieves fi>r A, but not 
meaning to bring the thieves to justice, it was hold that B waa 
guilty of the felony of taking money on account of helping A to 
the return of stolen goods; K, v. toacoe, 1 /W. 0. £?. 456; 2 C. 
and K* 1 ) 27 . 

Under the first two sections^ the oiTuuce is complete when the 
corrupt gratification is accepted, or even when there is an 
attempt to obtain, or an agreemeut to accept it ; ami a subsequent 
proaecution to conviction of the principal ofibuder will not purge 
this offence ; Ji v. Sfmis, 4 C. ami P, 379 ; though it may go far 
lo shew, in some cases, that the intent with which the gratifi* 
cation was obtained, &c., did not come within the words of the 
section. Under Sect. 215 a subsequent prosecution of the prin* 
ctpal offender will shew that the accused has taken all the moans io 
his power to cause that offender to be apprehended and convicted 

The wording of the exception to Sect. 214, as altered by Act 
Vlll. of 1882, Sect. 6, removes ail doubts which arose under the 
former wording, and renders it unnecessary to cite any aothoritiea 
aa to what offeaoea may now be compounded, aa these are defined 
by Schedule II. to the Code of Criminal Procedure, 1882. 

By the policy of the English law, nocivil action can be brought 
in reepi^t of any claim which arises out of a felony, if the peiioa 
injaied has failed in his doty of bringing or endeaYonriog to 
brmg the oflbnder to justice ; JSr parte Ball, 10 C% D* 667; but the 
aetaai prosecution of the hihm by the plaintiff is not a oonditioii 
imeedeat to timaocnial of the oanse faction; Midltmd Inmwm 

Ce. 6miih, 6Q.B. D., pp. 875 aad 576, for the rale doM agt 
qipilywlmiw the offender has bsoD brooght to jnstiee attbeiastaaos 
ef mmm other peraoii ii^ared by a similar offence, or jahere 
pmeaalioii is impoMdUe hj reason of the death of Ae ofleader, 
iir.c. 
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or wbere he has escaped from the jarisdiction before a prosecutioii 
oonld hare been commenced by the exercise of reasonable 
diltgence ; Ew parte Ballf uhi »ufra ; Bee, also^ Wells r. Abraham, 
L»B.7 Q,B. 554. One, upon whom the duty of prosecuting for a 
^public offence does not rcst^ may sue the offender for consequent 
damageSi although there has been no prosecution ; AypWvy v. 
JFrarMm, 17 Q* D. 1^3. All the English cases on the subject will 
be found reviewed in «/bncs v. Merionethshire Building 5oc. [189)) 
2 a. 687. 

It has further been ruled that, in Indiay a person injured by 
the commission of a non-compoundable offence is not bound 
proaeoute before he brings a civil action for the injur}' caused to 
him; Stuma Chum r. Bhola Nalh, 0 ir. IL Civ, Bef. 9; Virama 
r« Nagayyah, /. L, H, 3 Mad, <5; Abdul Kateder v. Muhammad 
Mara, /. L It. 4 Meui. 410. 

DHonEoiiNCK BY PrBUr Sekvants. 

8aot 317. Publie Servant ilieoh-yttuj a dirertion of Ijeiir, with 

fnfm/.*— Whoever, being a public aervant, knowingly 
disobeys any direction of the law as to the way in which 
he a to oonduot himself as such public serrant, intending 
thsreby to save, or knowing it to be likely that he will 
thereby save, any person from legal punishment, or subject 
him to a less punishment than that to which he is liable, 
or with intent to eave, or knowing that he is likely hereby 
to eave any property from forfeiture, or any charge to 
whioh it is liable by law, shall be punished with impri> 
■enment of either deooriptitm for a term whioh may 
OBtend to two yeara, or with fine, or with both. 

Sect. aih. PublU Servant framing Inearreet Rveord, -Who* 

OfTor, hoing a publie serrant, and being, as raoh pubUe 
•errant, oharg^ with preparation of any record or other 
mriting, frames that record or writing in a iwtiiuw whioh 
io koows is inooRoet, with intent to eauee, or knowing it 
to ho likely that he will thereby eanae, lees er inlnry to 
UmpaUioora^rponon, or with intent dier^ to aaro, 
or knowU^p it to Ite likoly that ho will thorohy oaro, anF 
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pen<ni from legal punidiment, or with intent to uve, or 
knowing that he is likely thereby to save, any property 
from forfeiture, or other charge to which it is liable Iqr 
law, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both. 

Sect. 219. Public Sri'viint muLiuij TlleijalOnli'r.—^hOVWf 

being a public servant, corruptly or maliciously makes 
or pronounces, in any stage of a judicial proceeding, any 
report, order, verdict, or decision which he knows to be 
contrary to law, shall be punished with imprisonment of 
either description for a term which may extend to seven 
years, or with fine, or with both. 

Sect. 220. llUgui Cummitmmi j'ur Trial. — Whoever, being 
in any office which gives him legal authority to commit 
persons for trial, or to confinement, or to keep persons in 
confinement, corruptly or malicioudy commits any person 
for trial, or to confinement, or keeps any person in con* 
finement, in the exercise of ^at au^ority, knowing that 
in so doing he is acting contrary to law, shall be punidied 
with imprisonment of either description for a term which 
may extend to seven years, or with fine, or with both. 

O/frare* under ISect. 217 are tnabk by a PretideHcy MayiHrate 
or a Magutrah' a/ the Jir»t or eeiond rltuu ; tfioM under the other 
eeHiona by the Court o/ Se$» ion. S»mmom m/umUI itiue in ihefirtt 
itufane/ under Sect. 21 7, and a warrant in the other easae. Police 
ortieen may itot arrret without a warrant, JDcfendanU are haUable, 
Sut compmnulabk. Sanction requirnl under Sect. 197, tir, P. C., 
ldS2, {/ the aerutetl he a judge or fttblie eervanl not removable /rOM 
hie o^ce without the eanction of Qovernment, 

Evulrnee. 

Uoder S«ct. 217, tbe direction of lev diaobejed by the eccoaed 
ooght to be aet out in tbe charge, and the way in which bo dia« 
ob^ed it distinctly stated ; En^. r. Bohan Khan, I. L. U. 2 Bom, 
142 ; and tbedireotion of law referred to therein means a positire 
diteetinn of law, and not the more general obligation, by whieh 
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BTery subject is bound not to stifle a prosecution ; In re Bemimhi, 
L L. JS. 1 Af(wZ. 266 ; conseqaentljr, the direction of law must be 
dktiiicily proved^ and the fact that the accused knew of it. If 
it was a direction of law relating to the duties of his oflice, the 
eourt will presume that he knew of it, until it is shewn that he 
did not. The samo principles will apply to cases under the 
next throo sections. 

The iotentiou uf the accused is an essential ingredient of the 
oflbnco; v. Shama Churn, 8 W, It, Cr, 27; and under 

Sect. 217 and th(» latter |>ortiou of Sect. 218 the actual guilt or 
innoccneo of the alleged oflendors is itnmatorial, if the prisoner 
beliovcH they are guilty and intends to screen them ; Jfey. v. Hurdni 
Surma, 8 W. II, Cr, 08. It is sufficient for the purpose of a 
conviction under .Sect. 217 that the accused has knowingly 
disoboyful any direction of th(» law as to the way in which he is 
to conduct liimHelf ns n |)ublic servant, and that he has done so 
with the intention of saving n person from legal punishment, and 
it is not nectsMury further to shew that in point of fact the person 
so intended to 1 h‘ sjived had committed an oflenco or was justly 
liable to punishment. A public servant charged under this 
section is equally lialde to be punisheil, although the intention 
which he had of saving any person from legal punishment was 
founded on a mistaken belief to that person's liability to punish* 
ment ; Emp, v. Amirwfrrn^ /. L. R, 8 Cat, 412. I^gal punish* 
mont*’ does not apply to a fine inflicted on a ehnukviar by bis 
superior in the police ; Reg. v. Jufkglr hall, W, R. Or, 40. 

k police officer negligently or improperly submitting an incor- 
rect report of a local mvMigation may bo punished under Sect. 
20 of Act V. of 1861, where the proof is insufficient to bring the 
case within Sect. 218; Rtg. v. Buroda AW, 15 IT. £« Cr. 17. 
A Kulkatfki who makes a fadse report with refertmee to an oSeooe 
oommittod at his village, with any of the intents menlioiied in 
Sect. 218, is punishable under tiiat aeotjou ; Beg. v. Ifattnr 
Jtimmhamlra^ 7 fiesa. JBT. i\ Bep. 0. C. 6i, where a pnblie 
mttmi in charge as such of certain doenmenta waa reqaiied to 
prodnea them, and being unable ao to do, fidiriealed and pea* 
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dticod similar docamenta with the i&teotioii solely of soreeniag 
from punishment^ it was held that he could not be eon* 
%'icted under Sect, 218; Emp. v. Mazkar /. lu /i. 5 jtJI. 

WS. Any person means some person other than the public 
aerrsnt himself ; Emp, v. Ganri Skunker, /. L. ii. 6 AU, 42* 

220. Proof of an unlawful commitment will not of 
itwdf wsrmnt the legal inference of malice. This section oonion- 
plates a tviiful excess of authority, i.e., a guilty intention suporad* 
Oil to an illegal act. Whether or not such intention exists is a 
<|Ui*sti<ui of fact, and not of law^ and a hading ihertion in a case 
of acqiiiUal, whether right or wrong, i** couclusive ; Bag, v. 
Xarayrn Eahajee, 0 Bom. 11. C. lUp. 340; but it is only where 
there has l>een an excess by an officer of his legal powera that it 
liecoines necessary to consider whether ho has acU*d corruptly or 
maliciously . if the act is entirvily legal, there can bo no mam 
rca , EmjK v. Amarmtig, /. L. B. 10 i/cm. 60(J. 

OmISSIOK to AmCKHKN'll, AND NrOtKlENT KsCACK, 

Sect. 221. Omiwion to ap/irrhuul a l'rr*on rharged vnth <m 
Ojh >«■> . Whoever, being a public servant, legally bound 
M snob public servant to apprehend or keep in oonflne> 
ment any person charged with or liable to be apprehend* 
ed for an offence, intentionally omits to appr^end mdb 
person, or intentionally suffers snob person to escape, 
or intentionally aids sneb person in escaping, or attempt* 
Ing to escape, from snob oonflnement, shall be pnniah- 
od as follows, that is to say 

With imprisonment of dtber description for a tom 
wbiob may extend to seven years, with or withont line, 
if the person in conflnomeat, or who ought to have been 
apl^hondod, was ohargod with or lii^ to be appro* 
ki^ed for an offonoe poniahable with death; or 

With imprisonment of rtther deeeription fbr a tena 
irtakdi may estond to three years, with or without fine, 
tf the peiaon in oonflnement, or who ought to have boiii 
epprsheiMled, wna eharged with m liaUe to bo appte- 
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iiended for an offence pnniehable with tranqiortation ftr 
life, or imprisonnient for a term which may extend to ten 
yeara; or 

Witii imprisonment of either description for a term 
which may extend to two years, with or without fine, if 
the person in confinement, or who ought to have besD 
apprehended, was charged with or liable to be appro* 
hended for an offence punishable with imprisonment for 
« term less than ten years. 

Sect. 222. Iniendonal (JmUsion to ajjpirhnitl a Ptmou under 
Sentfnrr o/ a Comt of Jurtiee. Whoever, being a public 
servant, legally bound as such public servant to appre- 
hend or to keep in confinement any person under 
sentence of a Court of Justice for any offence, or law- 
fully committed to custody, intentionally omits to 
apprehend such person, or, if the person was lawfully 
committed to custody, intentionally suffers such person 
to escape, or intentionally aids such person in escaping, 
or attempting to escape, from such confinement, shidl 
be punished as follows, that is to say 

With tran^ortation for life, or with imprisonment of 
either description for a term which may extend to four- 
teen years, with or without fine, if the person in confine- 
ment, or who ought to have been apprehended, is under 
sentenoe of death ; or 

With imprisonment of either description for a term 
which may extend to seven years, with or without fine, 
if the person in confinement, or who ought to have been 
apj^diended, is subject, by a sentence of a Court of 
Justice, or by virtue of a emnmutation of such sentenoe, 
to transportation for life or penal servitude for Ufe, or to 
transportation or penal servitude or imprisoiunent finr a 
torai often years or upwards ; 

With imprismunent of either desoription for a tom 
whkh may extend to three years, or with fine, or with 
betii, if the person in eoaflament, or who ought to haws 
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iMii mpprehendedy is sabjeot by a aentenoe of a Court of 
Jaskioe to impriioiiment for a term not extending to ten 
yearly or if the person was lawfully committed to ouitody* 

Beet* 228* Nept!gf*^ifly differing an Escape from i 'onfincmmi , — 

Whoerer, being a public lerranty legally bound as tuch 
public lervant to keep in confinement any person charged 
withy or convicted of, any offencCy or lawfully committed 
to custody, negligently suffers such person to escape 
from confinement, shall be punished with simple impri* 
eonment for a term which may eattend to two years, or 
with fine, or with both. 

Offcnrts Hwhr Sect, 221 are tnablv by the CmiH of SesHum, if the 
original offence was capital; by the Court of Sesstofi, a Presidency 
Mdgutrate, or Magihtrate of the first elass^ if such offmee was not 
eapUat, but punishable with transportation for lifCt or tepi years* im* 
p^pmcpii ; and if the origmal offence be punishable with imprisotf 
ment for Use than ten years, thm by a Presidency MaytstratCf or a 
Magistrate of (he first or second class ; those under Serf, 222 by Hit 
Cimrt of Session, unless the otdginal offender he under a sentence of 
less than tmyiMirs* imprisonment, or bare been lawfully eommittedto 
oustfdy, thm by the Court of Stssion, a Presidency Magistrate, or 
Magistrate of the first class ; (hose under Sect. 223, by a Presidency 
Magistp^ate, or a Maguiratc of (he first or second class, A. warrant 
should i**ue in Ihe firgl inatanfe, esewpt under Beet. 228, and then n 
emnmons, Polueoffieere may not nrreet leU/iout a warrant. Defend^ 
mmU an bailable, except umler the Jiret two elaueet of Beet. 222. 
Net eompoumlabU. Banetton required under certain eircumetoMcre 
by Beet. 197, Cr. P. r-., 1882. 

Charge. 

That on or abont the day of , ono C D was 

charged with (or liable to be apprehended for, or under Mutonoo of 
a Gonrt of Joatioe, to wit, the Coart of Session of ), for 

an offenos panishable with deaUi, to wit, the offenoo of morder, 
wd that yon, the said A B, b«ng a pnblio serrant, to wit, so 
nspeetar of police (or keeper of the jail at ), and being 
an sndi pnblio servant legally bonnd to apprehend (or keep in 
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omoifttienient) tbesidl C B, did iotentionally omit to apprehend (or 
Mgligently safer to e8cape> or aid in escaping, or aid in attempt- 
ing to escape, from soch confinement) the said C D; and that jon, 
the Boid A B, have thereby committed an offence punishable under 
Sect* 221 (2 22) of the Indian Penal Code, and within, &c. 

Evidence. 

Prove that C 1) was charged with the principal offence, or that 
ho was convicted of and seutenood for it. In these sections the 
word ^'offence’' denotes a thing punishable under the Penal Code, 
or under any special or local law ; Sect. 40, ante, p. 38. Prove that 
the defendant was a public servant, whose duty it was to apprehend 
or keep in confinement such offender. This will generally be by 
producing the warrant for arrest or of commitment, or, after 
proving the service of a notice upon the defendant to produce it, 
by parol or other secondary evidence of its contents. The warrant 
must bo shewn to have been delivered to the defendant. If the 
charge bo one of escape, it must be proved that the defendant 
actually had tho prisoner in custody under the warrant. Lastly, 
prove the omission to apprehend, or the suffering of an escape 
or tho aiding in escaping or attempting to escape. In England, 
under an indictment for a negligent escape, the negligence need 
not be proved, as the law will imply it ; 1 Rale, 600 ; so under 
these sections the law will imply that the allowing to escape was 
intentional, and that need not, therefore, be proved. 

If, in fact, the escape was not n^ligent, if tho original defen- 
dant by force rescued himself, or was rescued by others, aud the 
defendant under this charge made firesb pursuit after him, bat 
without effect; all this must be shewn on the part of the 
defendant. 

It is immaterial whether the principal defendant was guilty of 
the offence imputed to him or not. 

In dbarges under these sections, Ae nature of the office held 
kjy the defendant should be slntedi so that it may appear on the 
ffice of the ohaige whether be was under any legal obligatiott to 
apprehend or keep in confinmnent; \KO.C. Oirc. 19. The 
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same of the person suffered to escape should also be stated ; t6« 
A chaukidar or village watchman is not legally bound as a public 
servant to apprehend a person accused of having committed a 
murder outside the village of which ho is the chaukidar^ such 
person not being a proclaimed offender^ aud not having been 
found by him in the act of committing such murder : consequent* 
ly, such chaulcidar, if he refuses to arrest such person at the 
instance of u private individual, is not punishable under Sect, 221 ; 
Emj). V. Kalhi, I. L. IL 3 All. 60 . 

Section 223 applies only to cases where the person allowed to 
escape is in custody for an offence, or has boon committed to 
custody, and not to cases where such person has mer(3ly been 
amaial under civil process ; Emp, v. Tafaullah, /, L. R, 12 Oah 
11 ^ 0 ; but this case is now provided for by Sect. 225 a , post, p. 291 , 
as enacUnl in Act X. of 188(). A police oflicor who is in charge of 
a {)ri8oner by order of a Magistrate, in order that ho should 
investigate the charge and report, is not justified in allowing the 
prisoner to go at large, although he may allege that after invest 
tigatiou he considered there was no case against him, but ought 
to keep him in custody until discharged by the Magistrate ; 
Emp. V. AshrafAh, L h. R. 0 AIL 129 . 

Section 225 a , pout, p. 291, introduced by Act X. of 1886^ 
Sect. 24, applies to cases of negligent and intentional misconduct 
of public servants in respect of persons committed to their 
custody, and not otherwise provided for. It ought rightly to 
Lave been numbered 223 a and not 225 a . 

BbSISTANCB to AlTEEHBKhlON — E hCAFE. 

Sect* 224. liesistance to Apprehemion — Escape . — WhoeVtt 

intentionplly offers any resistanoe or illegal obstrnotioii 
to the lawful apprehension of himself for any offence with 
which he is charged, or of which he has been oohvict6d» 
er escapes, or attempts to escape, from any enstody in 
which he is lawfully detained for any such offisnoe, shall 
be punished with imprisonment of either description for 
^ term whioh may e&tend to two years, or with fine, or 
‘With both. 

S7».o. 
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Explanation.— The pnnishmait in this section is in 
addition to the punishment for which the person to be 
apprehended or detained in custody was liable for the 
<^enoe with which he was charged, or of which he was 
convicted. 

Sect. 226. HeswUvnce to Apprehemiun of another — Rescue.— 

Whoever intentionally offers any resistance or illq^l 
obstruction to the lawftil apprehension of any other 
person for an offence, or rescues or attempts to rescue, 
any other person from any custody in which that person 
is lawfully detained for an offence, shall be punidied 
with imprisonment of either description for a term which 
may extend to two years, or with fine, or with both ; 

Or, if the person to be apprehended, or the person res* 
cued or attempted to be rescued, is charged with or liable 
to be apprehended for an offence punishable with trans- 
portation for life or imprisonment for a term which may 
extend to ten years, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine ; 

Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is charged with or liable to be 
apprdiended for an offence punishable with death, niiall 
be punished with imprisonment of either description for 
a term which may extend to seven years, and Aall also 
be liable to fine. 

Or, if the person to be apprehended or rescued, or 
attempted to be rescued, is liable, under the sentence of a 
Court of Justioe, or by virtue of a oommutation of such 
sentence, to transportatiim for life, or to transportatioii, 
penal servitude, or imprisonment for a term of ten years 
or upwards, shall be punished with impria oiin>«ii»t of 
either desoription for a torn whioh may extend to seven 
years, and shall also be liable to fine; 

Or, if the person to be apprehended or reseued, or 
attempted to be rescued, isunder sentence of death, shall 
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be ponidied with transportation for life or imprisonment 
of either description for a term not exceeding ten years, 
and shall also be liable to fine. 

Sect. 225a. Omission to apprehend, or sufferance of escape 
on part of Public Servant in eases not othmrise provided for . — 

Whoeyer, being a public servant legally bound as such 
public servant to apprehend, or to keep in confinement 
any person in any case not provided for in Sect. 221, 
Sect. 222, or Sect. 223, or in any other law for the 
time being in force, omits to apprehend that person 
or suffers him to escape from confinement, shall be 
punished— 

(a) if he does so intentionally, with imprisonment of 

either description for a term which may extend 
to three years, or with fine, or with both ; and 

(b) if he does so negligently, with simple imprison- 

ment for a term which may extend to two 
years, or with fine, or with both. 

Sect.225n. Resist anee, obstruction, escape or rescue in cases not 

otherwise pr, vvled for.— Whoever, in any case not provided 
for in Sect. 224 or Sect. 225 or in any other law for the 
time being in force, intentionally offers any resistance or 
illegal obstruction to the lawful apprehension of himself 
or of any other person, or escapes or attempts to escape 
from any custody in which he is lawfully detained, or 
rescues or attempts to rescue any other person from any 
custody in which that person is lawfully detained, shall 
be punished with imprisonment of either description for 
a term which may extend to six months, or with fine, or 
with both. 

Section 651 of the Code of Civil Procedure is hereby 
repealed. 

Offences under Sect, 224, the first clause of Sect. 225, Sect. 225a, 
el.(5), and Stet. 225b, are triable by a Presidency Magistrate, or a 
MmgistraUof the first or second doss ; those under the second clause of 
Sast. 225 and Sect. 225a, cl. (a), by the Court of Session, a Presvlensy 
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Magiitrafp, or a Mag isf rate of the first class; and those under the 
oU$er clauses^ by the Court of Session, A warrant should issue in 
the first instance, eoccept under Sect, 225a, cI. (b). Police officers 
may arrest uithout a warrant, except under Sect, 225a. Defendants 
are bailable under Sect, 224, the first clause of Sect , 225, and Sects, 
225a and 225b, but not in other cases. Not compoundable. 

Evidence, 

„ Prove the fact that the j)risoner was charged with, or convicted 
of, an oiTence in due form of luw, and that ho resisted his apprehen* 
aion or that having been appndiended he escaped from tho cus- 
tody in which ho was. If he were lawfully in custody, itmattei*s 
not whether he was guilty of tho ofFeiice charged or not ; or 
whether a competent court subsequently determines that he has 
been guilty of an offence different from that with which he was 
charged; Ib^j. v. Itain Saran, 24 Jf”. It. Or, 45 ; this offence de- 
pends upon tho power to arrest or commit to custody, and if an 
officer has power to arrest on suspicion and does so arrest, the 
arrest i» good, although tho suspicion may not be well founded, 
and a ptirson resisting arrest or afterwards escaping from custody 
baa ooinmittiMl this oflenee. Where a ^\ arrant was issued for the 
arrest of One A B, and under it another person of the same 
name was arrested who escaped from custody, but was recaptur- 
od and afterwards acquitted ; it was held that he had committed 
no offonoo under Sect. 224; Ganga Cinran v. Emp,^ I, L, It. 21 
Calc, 287. 

If tho charge be against a person for assisting another in re- 
aisting or escaping, tho case must be proved as against that other 
person, and the accused must be shewn to have assisted him in 
bis unlawful acts. 

Under Sect. 225, it is not necessary that the custody from 
which the person is rescued should be that of a police officer ; 
it is enough that it should be custody which is rtTOgnized by law : 
therefore, the rescue from the custody of a private person who 
had arrested a thief in the act of stealing is an offence nnder 
8aot» 226 ; Emp, r, Kuiti, I, L, R, 11 Mad, 441* Where a pri- 
vate person anrosted a thief in the act of stealing, and took him 
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to the village magistrate who sent him under charge of two 
village servants to the nearest police station, but the prisoner 
escaped on the road| it was held that this was an escape from 
legal custody ; Emp. v. Poiadu, J. L. B. 11 Mad» 480 ; it is not 
necessary that a person who lawfully arrests an offender should 
himself take him to the nearest police station ; /?>. ; see also 
V. Fakira, /. L. J2, 17 Mad, 103. A prisoner was legally arrest- 
ed, but subsequently for a short time was left unguarded, when 
he escaped ; it was held that he had escaped from legal custody ; 
ISmp. V. Mufpan^ I. L, B. 18 Mad. 401. 

Where a police officer duly appointed under Act V. of 1861 is 
tmgaged in the discharge of any part of his duty as such police 
ofBeer, when an unlawful assembly takes place, ho is competent 
to apprehend any of the members of such assembly, and any one 
who rescues tho party apprehended is rightly convicted under 
Sect. 215 ; /iVy. v. Auan 8hurreeJ\ 18 IF. B, Cr. 75, Kscafie from 
the custody of a villugi* watchman by a person wantotl by tho 
police and arrested on suspicion of having committed a theft by 
the watchman is not an offence under Sect. 224 ; v. BojjigaUf 
i,L, U. 5 Mad. 22. A prisoner, sentenced to transportation, and 
oacapiiig from custody whde on tho way to undergo his sentence, 
IS punishable under Sect. 224; jBry, v. Bimammj/, 4 Mad. II, (\ 
Bep. 152. A police officer who apprehends a person charged 
with a non* cognizable offence, does not have him in legal custody 
if he has no warrant for his arrest; Beg, v. Rain tiaran, 24 IV, B, 
0 . 45 . 

Punishment muid be awarded for escape in addition to the 
punishment fo/ any other offence ; Reg. v. Dhoonda Bhof/ya, 5 B. C. 
C, Cr, 7, A person escaping from custody in which he has been 
legally detained for the purpose of giving security for good 
behaviour does not commit an offence under Sect. 224, as he 
was not lawfully detained in custody for an offence; 7 Mad, 
H. L\ R. App, 41. He will be punishable under Sect. 225 b 
which has now been substituted by Act X. of 1886 for the old 
Sect. 225 a. 
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In a case under the repealed Sect. 225A| it must have been 
shewn that the accnaed had been ordered to furnish security for 
good behaviour, that he bad failed in doing so, that on his default 
he had been committed to custody | from which he had escaped or 
attempted to escape. An escape from custody while being taken 
before a magistrate for the purpose of being bound over to be of 
good behaviour does not fall under any of these three sections ; 
Jftap. V. Bliasti Churv, /. Z. It, 8 Cal 881, followed in Emp. v. 
KMidhaia, L L. It. 7 AIL C7. Sect. 225ji will, however, provide 
for such cases as are referred to in the last two authorities^ and 
to all cases of resistance to lawful arrest, or escape from lawful 
custody, which arc not specially provided for. 

SntionH 224 and 22o. — In these sections the word “offence*^ 
denotes anything punishable under the Penal Code or under any 
special or local law ; Sect. 40, a7ite, p. 38. 

Under the Fugitive Offenders’ Act, 1881 (44 and 45 Vict. c. 69). 
Sect. 28, where a person arrested under a warrant issued or 
endorsed in persuaiico of that Act, escapes or attempts to escape, 
or if any person aids or attempts to aid the prisoner in escaping, 
the offence can be tried in the place from or to which the prisoner 
is being reinov(*d, or the place where he escapes or is found ; 
and 8eet. 23 provides that the trial and punishment is to bo ns 
if the offeneo had been committed within the jurisdiction where 
he can be tried. 

Unlawful Return from Tiunm*ort\tio\, 

Soot. 226* rnhtr/ul Meiurn/rom TramporUiium . — Whoever^ 
lutYing been lawfully transported, returns from such 
transportation, the term of such transportation not hav- 
ing expired, and his punishment not having been remit- 
ted, shall be punished with transportation for life, and 
•hall also be liable to fine, and to be imprisoned with 
rigorous imprisonment for a term not exceeding three 
years before he is so transported. 

Sect* 227* Fio/^ton qf Condition of Remmion of Punishment. 
— Whoever , having accepted any conditional remission of 
punishment, knowingly violates any condition on which 



SECTS. 226, 227.] ueturn prom transportation. 


295 


snob remission was granted, shall be punished with the 
punidiment to which he was originally sentenced if he 
has already suffered no part of that punishment, and if he 
has suffered any part of that punishment, then with so 
much of that punishment as he has not already sufibred. 

OJfmccs under Sect* 22C are friahle hy the Court of Session; 
thuM under Sect. 227 hy the Court hy which the original offence was 
tnable. J warrant should issue in the first instance under Sect. 226, 
Imi not under Sect. 227. Police officers may airest without a war- 
rant under Sect. 226, hut nut under Sect^ 227. Defendants are 
not hailiihlt. Not compound able. 

Charge under Sect. 226, 

That you, tho said A 1^, on or about the day of , wore 
sontoiK'cd to transportation by tho Court of Session of , to 

wit, for tlio term of your natural life, and that on the day 

of , at , tho term of such transportation not 

having expin'd, and such punishment not having been remitted, 
you, tlie said A B, did return from such transportation ; and 
llmtjouliave thereby committed an offence punishable under 
Sect. 226 of the Indian Penal Code, and within, &c. 

Eriftence. 

Provo the sentence or order of transportation by producing cer- 
tificate under the hand of the Clerk of the Crown or other officer 
having the custody of the records of tho court in which the 
sentence was passed, which must contain the effect and substance 
of the charge and conviction of such offender, and of tho sentence 
or order for transportation. Merely stating that the prisoner 
was convicted of felony, without stating tho nature of the felony, 
is insufficient ; It. v. Watson, R. and, R. 468. The prisoner’s 
identity must also be proved. 

It must also be shewn that the defendant has actually been 
sent to a penal settlement, and returned or been at large before 
the expiration of the time for which he was ordered to be trans^ 
ported; Reg. v. Bamagwamy, 4 Mad. B. C, Bep. 152; and it is 
for the defendant to shew that be was justified in being at large^ 
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by having had his punishment remitted. The fact of the sea* 
teuce being in force when the defendant is found at large is 
sufficiently proved by the certifleate of the conviction and sen- 
tencOi the judgment remaining unreversod, although it appear 
on the face of the certificate that the sentence was one which 
could not legally have been inflicted on the defendant for the 
offence of which, according to the certificate, he had been con- 
victed; V. Finney^ 2 (7. nwl K. 774. 

If the charge be under the latter of those two sections, then 
the proHOcution must show that the first puni‘<hment lias been 
remitted or commuted, and the conditions under which it was so 
reraiti<‘d or commuted, and that the defendant has broken the 
conditions on which it was so remitted or commuted. 

The words '' the court by which the original oflenee was triable 
must be taken to mean any court ompowered by law to try any 
auch olTenco as that for which the convict was under sentence ; 

V. Ahonv Ahmy, 9 Ihm, II. C. Rtp. 35G. 

IntKKHUPTION'S to JuniCIAL PROCREniNOS. 

Sect. 228. Intrnfioual ImvJf, to a I’uhh’r Sirvant Hitting 
in <i Jiuiinnl /’roccccJiw;.— Whoever intentionally offers any 
insult, or causes any interruption, to any public servant 
while such public servant is sitting in any stage of a 
judicial proceeding, shall be punished with simple impri- 
sonment for a term which may extend to six months, or 
with fine which may extend to one thousand Bupees, or 
with both. 

Triable hy the t'ourt in which the offence is committed, Hulijeet io 
ttui proi'uiotut of Chap. XXXV of the Criminal Procedure Code, 
1882. summom should issue in (he first insfanee. Police offeers 
may not arrest wUhout a warrant. Defendants are Imlahle. Not. 
eompotfndable. Sanction trquired under Sect. 195, Cr. P. C., 
1882. 

Evidence. 

Prove that tbe person insulted or interrupted was acting as a 
public servant, and shew in what capacity he was acting; this will 
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be sufficient evidence that ho held a certain office. Shew> also, 
what he was doing in order that it may be seen that ho was acting 
within the limits of the jurisdiction conferred upon him by virtue 
of his holding that oOSce, otlierwiso he would not be sitting in a 
stage of a judicial proceeding. In the charge and conviction it 
ought to be clearly stated that the person insulted was sitting in 
a stage of a judicial proceeding, the nature of which ought also 
to appear ; In re Prokash Cfm7uier, 1 2 IT. IZ. Cr. G4. Then prove 
that the accused by some act insulted or interrupted such public 
servant. It must also be shown that the accused had the intention 
of insulting the public servant by the act alleged to have been 
committed by him ; Reg. v. Ilurri Kiahen Doaa, 15 JF*. B, Cr. 62, 

It has been hold that prevaricating while giving evidence is not 
invariably proof of intentionally causing interruption to a public 
servant in a stage of a judicial proceeding ; lleg^v. Auba, i Bom, 
11. (\ Rep. C. C. 6 ; nor is refusing or neglecting to give a direct 
answer to questions ; Reg. v. Panda, 4 Rom. II. C» Rep. C. C. 7; 
nor can a conviction bo had under this section simply because wit- 
nesses in a case give inconsistent evidence, or give their evidence 
reluctantly, and so take up the time of the court unnecessarily ; 
R**ij, V. Chota Ilurry, lb W. R. Cr. 5. But prevarication and 
refusal to answer on the part of a witness may amount to inten- 
tional interruption under this section ; lleg. v. Jalmol Shrnvan, 10 
Ihm, H, C. B. 69 ; Emp. v, Dewji Ana, B. B. 4fh July 1889, 
A person who bids for an estate at a sale in execution of a decree, 
knowing that he is not ablo to deposit the earnest-money, obstructs 
the business of the court, and is punishable under this section ; In 
rt Moheah Chuiuler, W. R. 1864, Miac. 3. A sub-registrar is a 
public servant, and proceedings before him are judicial proceed- 
ings within this section ; In rc Sardhari Lull, 13 B. L.R. Ajpp. 40. 

Personation op a Juror. 

8Mt« 229. Peraonaiion of a Juror or Aaaeaaor.—WhoeVBtf 
by personation or otherwise, shall intentionally oanse or 
knowingly suffer himself to be returned, empanelled, or 
mrom as a jnrynum or asaeasor in any case in which he 

3» FO 
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know! that he is not entitled by law to be so returned, 
empanelled, or sworn, or, knowii^ himself to have been 
so returned, empanelled, or sworn contrary to law, shall 
voluntarily serve on such juiy or as such assessor, shall 
be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or 
with both. 

Triable by a Prexwlmcy Magistrale, or a Magistrate of the firtt 
elate. A tummomthoulU item in the first instance. Police ofiiccrt 
may not arrest vnihout a warrant. Defendants are bailabk. Not 
eompoundable. 
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CHAPTER XII. 

OfFIHCB EILATINQ 10 CoiM AND OoVBRNllINT STAHn. 

I.— Offences eemtino to Coin. 

CODNTEEPEITINO CoiN. 

Sect. 280. Coin— Queen’s Coin.— Coin is metal used for 
the time being as money stamped and issued by the 
authority of some State or sovereign power in order to 
be so used. 

Queen’s coin is metal stamped and issued by the 
authority of the Queen, or by authority of the Govern* 
ment of India, or of the Government of any Presidency, 
or of any Government in the Queen’s dominions, in 
order to be used as money ; and metal which has been 
so stamped and issued shall continue to be the Queen’s 
coin for the purposes of this chapter, notwithstanding 
that it may have ceased to be used as money. 

lllmiraHons. 

(a) Cowries are not coin. 

Lumps of unstamped copper, though used as 
money, are not coin. 

(r) Medals are not coin, inasmuch as they are not 
intended to be used as money. 

(<^) The coin denominated as the Company’s Bupee 
is the Queen’s coin. 

(e) The ” Farukhabad Bupee,” which was formerly 
used as money under the authority of the 
Government of India, is Queen’s coin, although 
it is no longer so used. 

Sect. 28L Counter/eUing Coin.— Whoever counterfeits or 
hnowingly performs any part of the process of counter* 
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coin, diall be punished with imprisonmoit of 
either description for a term which may extend to seven 
years, and shall also be liable to fine. 

Explanaiim.—A person commits this offonce who, in- 
tending to practise deception, or knowing it likely that 
deception will be thereby practised, causes a genuine 
coin to appear like a different coin. 

Sect. 232. Countrrfdfing (^teen’s (loin . — ^Whoever counter- 
feits, or knowingly performs any part of the process of 
counterfeiting, the Queen’s coin, shall be punished with 
transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

Soots. 233-236. Soo jmt, p. 302. 

Sect- 236. Abefiiuij ill India coining onf of India . — Who- 
ever, being within British India, abets the counterfeit- 
ing of coin out of British India, shall be punished in the 
same manner as if he abetted the counterfeiting of such 
coin within British India. 

Nofe. 

Soctiou 75 provides for iucruabud punishment for a second 
oftbnou. 

TriabU^ by iliv i'ourt of Somion* Accumi pergons air not baH^ 
able, and may be arreatod v ithout a irarnmi, A warrant /or ike 
appruiwtision of a dvfrudant sfwubl be issued in the first instance. 
Hoi compoumlabk. 

Charge. 

That you, on or about the day of ^ at , did 

count orfoit u picco of the Queen's coin known as a Kupoo ; and 
that you have thereby committed an oHence punishable under 
Sect. 232 of the Indian Penal Code, and within, &c. 

Epuhnes. 

The actual connterfeiting can rarely be directly proved by 
positive evidence. It is usually made out by circumstantial 
evideuoe, such as the finding of coining tools in the defendant’s 
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house/ together with pieces of counterfeit money, some in a 
finished, and some in an unfinished state, or such other evidence 
as is sufficient to cause the jury to draw the iuferonco that the 
defendant has been engaged in counterfeiting coin. 

The definition of counterfeiting given above is exactly the same 
in substance as that given in Sect. 28 of the general dofinitioiiH, 
p. 33, but there it is further stated that it is not essential to 
counterfeiting that the imitation should bo exact,” which is the law 
in England, where a trifling variance from the real coin in the 
inscription, effigies, or arms, does not take the case out of the 
htatute; 1 llaUy 215 ; and although the counterfeit coin was made 
of a dilTereut metal from the real coin, as lead, tin, copper, &c., 
gilt or silvered over, yet it amounted to a counterfeit within the 
statute ; ih. Also, wliero tho counterfeit coin was made to resem- 
ble the smooth- worn shillings then in circulation, without any 
impression upon them, tho case was held to bo within tlm statute; 
U, V. WtUoUf 1 Leach, 285 ; 11, v. Welsh, ih, 364. A genuine 
sovereign had been filed at the edges to such an extent as to 
reduce its weight by and to remove tlio milling alumst 
entirely, and a now milling was consequently added, — it was hold 
that such a sovereign was false and counterfeit; /i<v/. v, Urrmann, 
4 B, I). 284. Tf tho coins are not finished, then tho case will 
come within the latter portion of these sections, us whoro tho 
defendant wtis apprehended in tho act of making coiiritorfoit 
shillings, by steeping round blanks, composed of brass and silver, 
in aqua Jodis, none of which were finished, but exhibited the 
appearance of lead, though by rubbing they readily ^tequirod tho 
appearance of silver, and would pass current; It. v. Case, 1 Leach, 
154a. ; It. v. Larey, ib. 153, 

The counterfeit coin must bo proved to resemble some coin nsed 
as money, that is, some coin in actual circulation, or which has not 
been withdrawn from circulation, at the time the offence is 
committed. An imitation of an ancient coin quite gone out of 
circulation, and kept only for the purpose of curiosity, would not 
be a counterfeit coin, because it is not used as money ; though, if 
the counterfeiter attempted to sell it as a real coin of the class of 
which it was an imitation, he might be charged with obtaining 
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money by cheating. To ooanterfeit a coin of the Emperor Abkar 
is no offence under these sections ; Beg* v. Bapu Yadav^ 11 Bom. 
R. C. JBap. 172. Gold mohnrs may be coin^ as they have a current 
though not an absolutely fixed value; Beg. v. Kunj Beharee, 
6 N. W. 187. 

It is not necessary to prove that the counterfeit coin was uttered, 
or attempted to be uttered, as the offence is the counterfeiting ; 
1 Hale, 216, 229; 3 fnuf. 16 ; 1 Eaet, P, C. 165, 

Section 236 provides for what would not otherwise be an offence 
under the Code, for the general provisions on abetment provide 
only for the abetment of acts made punishable by the Code, and 
as the counterfeiting of coin out of British India is not so punish- 
able, the abetting in India of such coining would not be there 
punishable. 

Making, &c., Coining Tools. 

Sect. 233. Makiug, ,fc., [ iiBtrumepf /or counterfntmg Coin. — 

Whoever makes or mends, or performs any part of the 
process of making or mending, or buys, sells, or disposes 
of, any die or instrument, for the purpose of being used, 
or knowing, or having reason to believe, that it is intend* 
ed to be used, for the purpose of counterfeiting coin, 
shall be punished with imprisonment of either description 
for a term which may extend to three years, and shall 
also he liable to fine. 

Beet. 284. Makimj, ImIrumenI for count erf-iting Quern’s 

Whoever makes or mends, or performs any part of 
the process of making or mending, or buys, sells, or dis* 
poses of, any die or instrument, for the purpose of being 
used, or knowing, or having reason to believe, that it is 
intended to be used for the purpose of counterfeiting the 
aueen’s coin, shall he punched with imprisonment of 
either description for a term which may extend to seven 
yean, ami shall also be liable to fine. 

Beet. Po«w«»o»* of Instrument, tj-f. , for counterfeiting Coin. 

— Whoever is in possession of any instrument (Hr material 
fn the purpose of using the same for oonntorfiBiting coin. 
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or knowing:, or haying reason to believe, that the same is 
intended to be used for that purpose, shall be punished 
with imprisonment of either description for a term which 
may extend to three years, and shall also be liable to 
fine; and if the coin counterfeited is the ftueen’s coin, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to ten years, and shall 
also be liable to fine. 

Sect. 236. Soe ante, p. 300. 

Note, 

Section 75 provides for increased punishment for a second 
offence. 

Offenees under Sect, 2S^ and the latter elame of Sect, 235 are 
triahlv hi/ the Court of Scjision ; those under Sect, 233 and the first 
clause of Sect. 235, l>y the Court of ScHsum, a Presidency Magistrate^ 
or a Magistrate of the first class. A warrant should issw in the 
first iruttance. Police officers may arrest vdthout a warrant, and 
accused persons are not bailable. Not compoundable. 

Charge under Sect. 234, 

That you, on or about the day of , did mako a 

certain die, for the purpose of being used for counterfeiting a 
piece of the Queen^s coin, to wit, a rupee; and that you have 
thereby committed an offence punishable under Sect. 234 of tho 
Indian Penal Code, and within, &c. 

Evidence* 

Prove that tho defendant made, &c., a die as stated in the 
charge, or that the die being already made, he bought, sold, or 
disposed of it. If ti)e evidence only goes to the die, &c., being 
in the defendant’s possession, then the charge must be framed 
on Sect. 235, and not on either of tho two preceding ones. 
According to the interpretation clauses in Sect. 27, ante, p. 38, an 
instrument of this kind will be in the possession of the defendant, 
if it be in the possemion of his wife, clerk, or servant, provided it 
be on his acoonnt, which involves his having actual or constmetive 
knowledge of it being in their possession. 
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Under Sects. 233 and 234 it will be sufficient if the accused 
only makes a part of a die, because making a part of a die, 
is evidently a performing of a part of the process of making a die 
but a question may arise whether a person in bare possession of a 
part-made die will come under thO provision of Sect. 235, for 
nothing is said there about anything else than an instrument. 
The English statutes not only include an instrument for com- 
pletely counterfeiting coin, but also those which are adapted only 
to counterfeit any part or parts of both or either of such sides 
of the coin. 

Although the making or possessing of tools, &c., must bo for 
the purpose of coining, it will not bo necessary formally to prove 
the intent of the defendant, as that may bo inferred ; nor is it 
necessary to shew that coin has actually been made with the 
instrument in question; B. v. RidgeMnj, 1 East, P. 0. 171. If 
the poBSOSsiou or act of manufacture be innocent, it is very easy 
for the defendant to prove that fact, as he alone knows all the 
oiroumstancos of the possession or manufacture. 

Where the defendant employed a die-sinker to make, for a pre- 
tended innocent purpose, a die calculated to make shillings, and 
the die-sinker, suspecting fraud, informed the authorities at the 
Mint, and under their directions made the die for the purpose of 
detecting the prisoner,- it was held that the die-sinker was an 
innocent agent, and that the defendant was rightly convicted as 
a principal ; Reg, v. Bannen, 2 Mood, C, C. 809. 

A galvanic battery has been hold to be a machine, and, therefore, 
an instrument for counterfeiting ; Reg, v. Grover, 9 OoajV Crim. 
Cases^ 282. The following having also been held to be instruments 
Tor coining : A press for coinage ; Reg, v. Bell, 1 East^ P. C. 1C9; 
a punohoou for coining, though that alone without the counter- 
punoheon would not make the figure ; Rex v. Ridgel^, uhi sup . ; 
a oollar of irou for graining the edges of counterfeit money ; Rex 
V. Moore, i C, and P. 235 ; mould of lead, having the stamp of 
one aide of a shilling; Bex v. Lmnard^ I Leach*$ 0. C. 90, and 
li?a#«,P.C\ 170. 
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Impoeting, Ac., Counterfeit Coin, 

Sect* 287« Importation, of Counterfeit Coin . — ^Whoever 
imports into British In^a, or exports therefrom, any 
counterfeit coin, knowing or having reason to believe 
that the same is counferfeit, shall be punished with 
imprisonment of either description for a term which 
may extend to three years, and shall also be liable to fine. 

Sect* 238* Importation, 4'^'., of Counterfeit Qufvn\*t Coin.— 
Whoever imports into British India, or exports therefrom, 
any counterfeit coin, which he knows, or has reason to 
believe, to be a counterfeit of the Queen’s coin, shall be 
punished with transportation for life, or with imprison- 
ment of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

Sects. 239 to 241. See pa«/, p. 812. 

Sects. 242 and 243. Sec pout, pp. 309-810. 

Notfu 

Section 7o provides for increased punishment for a second 
offence. 

Offences under Serf, 287 are triable by the Court of Session, a 
1*1 esidency Magistrate, or a Magistrate of the first class; those 
umler Sect. 288, Inj the t'ourt of Session. A warrant should issue 
in the fit At instance, PoUcp officers may arrest without a warrant. 
Defendants an not bailable. Not compoundahle, 

Chaige, 

That you, on or about the day of , at , did 

import into British India, to wit, into the port of Bombay, 
certain pieces of counterfeit Queen’s coin, to wit, ten thousand 
counterfeit Company’s rupees, you, the said , well knowing 
that the same were counterfeit; and that you have thereby com- 
mitted an offence punishable under Sect. 238 of the Indian Penal 
Code, and within, Ac. 

Evidence. 

Prove that the defendant imported the counterfeit coin* Prove 
also the defendant’s guilty knowledge; for unless that be averred 
3S F. c. 
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in the charge and proved, it is no offence; 1 Hale, 128. It 
matters not under these sections whence the coin is imported, or 
whither it is exported. The mere importation or exportation of 
counterfeit coin constitutes the ofFence, 

Making Coin or weonq Weight, &c. 

S6Ct. 244. Employe at Mint making Coin of Wremg Weight, 

^(■.—Whoever, being employed in any mint lawftdly 
eitablished in British India, does any act or omits what 
he is legally bound to do, with the intention of causing 
any coin issued from that mint to be of a different 
weight or composition from the weight or composition 
fixed by law, shall be punished with imprisonment of 
either description for a term which may extend to seven 
years, and shall also be liable to fine. 

Noff . 

Sociioii 75 jirovidoH for iiicreaseil punihliinont on a second con- 
viction. 

TriahUi hy (he Coutf of Session, A wan'atif ,^hovl(l issue in 
(he first insfanre, Volire njfirers may arrest uuihouf a n arrant, 
J)efm(laH(s air imf baiiatle. Not cumpnnolablr 

CoNVKYiNt. Coining Tool oui of Mint. 

Sect 245. Takiny i\iininij ln'*(r\men( fiom Mint,-' Whoever, 
without lawful authority, takes out of any mint lawfully 
established in British India any coining tool or instru- 
ment, shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to flbae. 

Note. 

Section 75 provides for increased punishment on a second con- 
viction. 

Triahli hy (h Court of Session. A war rant should issue in the 
first instance. Pol ire ofiicers may arrest without a warrani. Defend^ 
ants are baiUd^le. Not eompiOindabh , 
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Charge* 

That yon, on or about tho day of , at , mth- 

out lawful authority, did take out of a luiut lawfully established 
in British India, to wit, the mint at , a certain coining tool, 
to wit, a die ; and that you have thereby committed an offence pun- 
ishable under Sect. 245 of the Indian Penal Code, and within, &c. 

Eviihnco. 

Prove that tho defendant convoyed tho tool or inatruinont 
charged in the charge out of some mint in British India. I'he 
article must bo shewn to bo a tool or instrument used in coining. 
It must also bo proved that tho defoudant had no lawful authority 
to take it out, as the Code does not, as is tho case with tho Bug- 
lish statutes on the same subject, throw the burden of proof on 
the defendant. 


iMrAiRiNo Coin. 

Sect, 246. Altering Weighty AV., (j/Tom.— Whoever firaudu- 
lently or dishonestly performs on any coin any operation 
which diminishes the weight, or alters the composition 
of that coin, shall be punished with imprisonment of 
either description for a term which may extend to three 
years, and shall also be liable to fine. 

Explanation.— A. person who scoops out part of the ooin, 
and puts any thing else into the cavity, alters the com- 
position of the coin. 

Sect. 217. Altering Weight, oj Qneen^n Coin, — WhoeVOT 
Arandulently or dishonestly performs on any of the 
Queen’s coin any operation which diminishes the weight 
or alters the composition of that coin, shall be punished 
with imprisonment of either description for a term which 
may extend to /en years, and shall also be liable to fine. 

Note. 

Section 75 provides for increased punishment on a second 
conviction. 
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Triable by the Court of Smionf a Presidency Magistrcde, or a 
Magistrate of the first class, A tcarrant should issue in the first 
insicmce, Policeofficrrsmayarrest without a warrant Defendants 
are not bailable. Not rompoundahle. 

Charge, 

That you, ou or about the day of , fraudulently 

and dishoucBtly did diminish the weight of ten pieces of Queon^s 
coin, called Company’s rupees ; and that you have thereby com- 
mitted an offouco punishable under Sect. 246 of the Indian Penal 
Code, and within, &c. 

Evidence, 

Prove the diminishing, &c,, either by direct or circumstantial 
evidence ; as that the defendant was in possession of filings of 
impaired coin, or of files or other instruments for impairing. The 
moaning of the words fraudulently and dishonestly is doubtless 
that the defendant did the acts charged with the intent that the 
impaired coins should pass as good ones. This intent may be 
proved by showing that the defendant attempted to pass the 
coin, or had passed other coin so impaired, or that while in 
hig poBsession ho had it mixed with other money, or from any 
other facts of a similar nature from which the fraudulent inten- 
tion may be inferred. 

Altkrin(} ArrEARANCK OF Coin. 

Sect. 248. Altering Appearance of <\m, — ^Whoever per- 
forms on any ooin any operation which alters the 
appearance of that ooin, with the intention that the said 
coin shall pass as a coin of a different description, shall 
be punished with imprisonment of either description 
for a term which may extend to three years, and shall 
also be liable to fine 

Scot. 249. Altering Appearance of Queen* s Coin-.— -Whoever 
performs on any of the Queen’s ooin any operation which 
alters the appearance of that coin, with the intention 
that the said ooin shall pass as a ooin of a difBarent 
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dascriptioiii shall be punished with imprisonment for a 
term which may extend to seven years, and shall also 
be liable to fine. 

Sects. 250, 251. Soe post, p. 313. 

Note. 

Section 75 provides increased punisLinont on a socoud con- 
viction. 

Triable l*y the Court of Session, a Presideyicy Magistraie, or a 
Magisf rate of f lie ft r.^t class, A warrant ,^hould issue in the fir si 
instance, Volice officers may arrest wifhotif a warrant. Defend- 
ants are not bailable. Not compoundable, 

( liarge. 

That you, on or about the day of , did perforin 

a certain operation on one piece of the QuoenV coin, called a 
8ixpi‘nce, to wit, did wash the same with a certain wash, capable 
of producini? the colour and appearance of ^old, witli the intent 
that the said coin should pass as a coin of a different description, 
to wit, as a half sovereign, and that you have thereby committed 
an off(»nee punishable under Sect, 249 of the Indian I'enal Code, 
and within, &c. 

Evidence, 

IVove that the defendant gilded or coloured genuine coin as 
stated in the charge. Where a wash or material is alleged to 
have been used by the delondant, it must be shown, either from 
the application by the defendant, or from an examination of its 
properties, that it is capable of producing the colour of gold <»r 
silver ; but such a charge will be supported by a proof of ct)lour- 
iug with gold itself; Reg, v. Turner^ 2 Mood, C, C, 42. 

This section also moots the caso of filing one coin so as to cause 
it to resemble any other. 

Possession of Counterfeit, <fec., Coin. 

S60t. 242. Possession of Counter feii (Join , — WhOOVCt; frau- 
dulently or with intent that fraud may be committed, is 
in po MCWii on of counterfeit coin, having known at the 
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time wben he became posBessed thereof that radh coin 
was connterfeit, shall be punished with imprisonment of 
either description for a term which may extend to three 
years, and shall also be liable to fine. 

Sect. 243. Foaseatiivn of Counterfeit Queen's Coin, — Whoever, 
fraudulently or withintent that fraud may be committed, 
is in possession of counterfeit coin which is a counterfeit 
of the Queen’s coin, havini^ known at the time when he 
became possessed of it that it was counterfeit, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 

Sect. 244. See ante, p. 306. 

Sect. 252. Poswssion of Altered Coin. — Whoever, fraudu- 
lently or with intent that fraud may be committed, is in 
possession of coin with respect to which the offence 
defined in either of the Sects. 246 or 248 has been com- 
mitted, having known at the time of becoming possessed 
thereof that such offence had been committed with 
reqteot to such coin, shall be punished with imprisonment 
of either description for a term which may extend to 
three years, and shall also be liable to fine. 

Sect. 263. Poesession of Altered Queen's Coin . — Whoever, 
fraudulently or with intent that fraud may be committed, 
is in possession of coin with re^ct to which the offence 
defined in either of the Sects. 247 or 249 has been com- 
mitted, having known at the time of becoming possessed 
thereof that such offence had been committed with 
respect to such coin, shall be punished with imprison- 
ment of either description for a term which may extend 
to five years, and shall also be liable to fine. 

Sect. 264. See p»t, p. 313. 

Note. 

Section 75 provides for inereasod punishment on a second 
conviction. 
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Triable ly the Court of Session, a Presidency Magistrate^ or a 
Magistrate of the first class. A warrant should, issue in Oic first 
instance. Police officers may arrest without a warrant. Defendants 
are not bailable. Not compoundahle. 

Charge. 

That you, on or about the day of , fraudulently 

(or with intent that fraud might be committed) were in poasession 
of twenty pieces of counterfeit Queen^s coin, called rupees, know- 
ing at the time 3^011 became possessed of the said coin that the said 
coin was counterfeit ; and that you have thereby committed an 
olTence punishable under Sect. 243 of tho Indian IV'iml Code, 
and within, &c. 

Evidence. 

Prove that the defendant had in his custody, or in tho custody 
of his wife, clerk, or servant, the coins stated iu tho charge. If 
they were in the custod}' of tho wife, clerk, or servant, knowledge 
of that fact ought to bo brought home to tho defendant. If pieces 
of counterfeit coin are found upon one of two persons acting lu 
guilt}’ concert, and both knowing of tho possession, both will be 
guilty under these sections ; Iteg. v. liogers, 2 Mood. C. C. 85 ; 
lUg. V. Williams, C. aiui Mar, 259. Provo also that the possession 
of tin* defendant w'as fraudulent, or with intent to defraud, and 
that ho knew when ho became possessed of tho coin that it was 
counterfeit. These, of course, cau only bo proved by tho sur- 
rounding circumstances of the case; sucli as, for example, by 
evidence of former utterings of counterfeit or altered coin, or by 
the fiicts of the defendant having in his possession a large quanti- 
ty of counterfeit coin of like date, and mode in the same mould, 
wrapped up in separate papers, and distributed in different pockets 
of his dress ; Beg. v. Jarvis, Dears. V. C, 552 ; Bey. v. Fuller, 
R. and It. 308. Possession of one piece of couunterfeit or altered 
com will be sufficient to support a conviction under these sections; 
but, of course, in the event of only one such* piece being iound 
in any person’s possession, the proof of guilty kuowl(*dge and 
intents must be very strong before a conviction can take place. 
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Pabsino Gocntsbfeit Coin. 

Sect* S89. Passing Counterfeit Com . — Whoever, havil^ 
any counterfeit coin which at the time when he became 
possessed of it he knew to be counterfeit, fraudulently 
or with intent that fraud may be committed, delivers 
the same to any person, or attempts to induce any person 
to receive it, shall be punished with imprisonment of 
either description for a term which may extend to five 
years, and shall also be liable to fine. 

Sect. 240. Passing Counterfeit Queen’s Coin . — WhoeVOT, 
having any counterfeit coin, which is a counterfeit of 
the dueen’s coin, and which at the time when he became 
possessed of it he knew to be a counterfeit of the dueen’s 
coin, fraudulently, or with intent that fraud may be 
committed, delivers the same to any person, or attempts 
to induce any person to receive it, shall be punished with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Sect. 241. Passing Counterfeit Coin, wkirh, when first possessed, 
Passer ilui not Liww to he Counterfeit . — Whoever delivers to any 
other person as genuine, or attempts to induce any other 
person to receive as genuine, any counterfeit coin which 
he knows to be counterfeit, but which he did not know 
to be counterfeit at the time when he took it into his 
possession, shall be punished with imprisonment of either 
description for a term which may extoid to two years, 
or with fine to an amount which may extend to ten times 
the value of the coin counterfeited, or with both. 

Illustration. 

A, coiner, delivers counterfeit Company’s rupees to 
his accomplice B, for the purpose of uttering 
them. B sells the rupees to C, another utterer, 
who buys them, knowing them to be counter* 
feit C pays away the rupees for goods to B, 
who receives them, not Imowing them to be 
counterfeit. D, after receiving the rupees, 



5SCT8* 239“254*]j 


PASSING COUNTSRPEIT COIN. 


313 


discovers that they are coimterfieit, and pays 
them away as if they were good. Here D is 
punishable only under this section, but B and 
C are punishable under Sect. 239 or 240, as the 
case may be. 

Sect. 242. See ante, p. 309. 

Sect. 250. Paeninfi Altered Coin . — Whoever, having coin 
in his possession with respect to which the offence defined 
in Sect. 246 or 248 has been committed, and having 
known at the time when he became possessed of such 
coin that such offence had been committed with respect 
to it, fraudulently, or with intent that fraud may be 
committed, delivers such coin to any other person, or 
attempts to induce any other person to receive the 
same, shall be punished with imprisonment of either 
description for a term which may extend to five years, 
and shall also be liable to fine. 

Sect. 251. rne.titujAUrnd (iuern'e Coin, — Whoever, having 
coin in his possession with respect to which the offence 
defined in Sect. 247 or 249 has been committed, and 
having known at the time when he became possessed of 
such coin that such offence had been committed with 
respect to it, fraudulently, or with intent that fraud may 
be committed, delivers sucb coin to any other person, or 
attempts to induce any other person to receive the same, 
shall be punished with imprisonment of either desorip* 
tion for a term which may extend to ten years, and 
shall also be liable to fine. 

Sects. 252 and 253. See avfVf p. 310 , 

Sect 254. iJilivenj uj Alfirnl Coin to another, which, when 
fi, A poem Med, tin Ueliren r did not know to be altered. —Whoever 

delivers to any other person as genuine, or as a coin of 
a different description from what it is, or attempts to 
induce any person to receive as genuine, or as a different 
coin from what it is, any coin in respect of which he 
knows that any such operation as that mentioned in 

40 PO. 



814 


PASSING COUNTEBFXIT COIN. 


[chap. xn. 


Seeto. 246, 247, 248 or 249 has been performed, but in 
req^eot of which he did not, at the time when he took it 
into his possession, know that such operation had been 
performed, shall be punished with imprisonment of either 
description for a term which may extend to two years, 
or with fine to an amount which may extend to ten 
times the value of the coin for which the altered coin is 
passed, or attempted to be passed. 

Note» 

Section 76 provides for increased punishment on a second 
conviction j except under Sects. 241 and 254. 

OffmcGH under Serfs • 24-1 and 2.'>4 are triable by a Presid,mcy 
Magistrate, or a Magistrate of the first or second class ; those under 
Sects, 239,240, 250 and 251 by the Court of Session, a Presidency 
Magistrate, or a Magistrate of the frst class. Police officers may 
arrest without a tcarrayU. A warrant should issue in the first 
inttfatur, Vefcndauts are not bailable. Not comj)oundable. 

Charge imler Sect, 240. 

That you, tho said A. 13, on or about the day of , 

having in your possession a counterfeit Queen's coin, called a 
rupee, and knowing at tlio time you became possessed of tin* said 
coin that it was counterfeit, fraudulently, and with intent to 
defraud {or fraudulently, and with intent that fraud might be 
comraittod), did deliver tho same to C D {or did attempt to induce 
0 I) to receive the same), and that you, tho said A 13, have 
thereby committed an oflenco punisbable under Sect. 240 of the 
ludiau Penal Code, and within, &c. 

Charge under Sect, 241. 

That you, tlio said A II, on or about tho day of , 

having in your possession a counterfeit Queen’s coin, called a 
rupee, well knowing at tho time of the commission of the herein- 
aftermentionod offence that the said coin ^vas counterfeit, 
but not knowing at the time you received the said coin into your 
possession that the said coin was counterfeit, did deliver the said 
oounterfeit coin to C D as genuine (or did attempt to induce C D 
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to receive the said counterfeit coin as genuine); and that you^ the 
said A B, have thereby committed an offence punishable under 
Sect. 241 of the Indian Penal Code^ and within, &c. 

Evidence* 

Prove the delivery of the coin, or an attempt to induce some 
person to receive the coin charged ; and prove that it is 
counterfeit. 

A shilling was given to a Jew boy for fruit, and he put it into 
his mouth under pretence of trying whether it wore good, and then 
taking a bad shilling out of his mouth instead of it, returned it to 
the prosecutor, saying that it was not good ; this (which is called 
ringing the changes) was holdon to bo an uttering within the old 
English statute, and would bo an attempt to induce another person 
to receive the coin under the Code ; JJ. v* Franks, 2 Loach^ G44. 
It has been hold to be an uttering and putting off'’ as well as 
a “tendering’’ if the counterfeit coin bo offered in payment, 
though it bo refused by the person to whom it is offered, and 
such an act would certainly bo a “delivery’’; liog* v. Welsh, 
2 Den, (\ C. 78. Tliere must bo intention to defraud, or that some 
fraud should bo committed by someone as thn consoquonco of the 
delivery. Upon an indictment on 2 W. IV. c. 34, s. 7, against 
husband and wife for uttering a counterfeit half-crown, it appeared 
that a woman asked the female prisoner to give her something, as 
her children were without food, and the male prisoner gave her 
twopence, and told her that his wife would give her something 
more, on which she gave the woman the bad half-crown in ques- 
tion, tolling her to get what she could for her children ; it was 
held by Lord Ahinger, C. Ib, that although in the statute there 
were no words with respect to defrauding, yet in the proof it is 
necessary to go beyond the mere words of the statute, and to show 
an intention to defraud some person ; Ueg, v. Page, 8 C* and P. 122. 
But as every person is taken to intend the probable consequence 
of his acts, and as the probable consequonco of giving a piece of 
bad money to a beggar is that the beggar will pass it to some 
one else, and thereby defraud that person, it is a question whether 
this case rests upon satisfactoiy grounds. In fact, its correctness 
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has been incidentally doubted by Lord Denman^ C, J., in v. 
Anon, 1 Cox*/f Crim. 250, whore the point ruled was that 

the giving a counterfeit coin to a woman ns the price of connection 
With her was an utteritjg, as, without doubt, there was an inten- 
tion to defraud. In any case a i>arty may not be defrauded by 
taking base coin, as ho may pass it again, but the probability is 
that ho will be defrauded whicli is suflicient. And in the case 
of giving bad money away in charity, even if it were held that 
there was no intention to defraud the person to whom the money 
was given, yet there is clearly an intention that a fraud should 
bo committ<^d upon some one. 

It is not uoct'ssiiry that the uttering should be actually by the 
hand of lh(* defendant. Where two persons went to a shop, and 
one of them w(*nt in and uttered a bad piec(‘ of money, having no 
more in her possessimi, and the other stayed outsich* the shop 
having other had money, it was held that both might be convicted, 
as the posH(‘s.sion and utU'ring were l)otli joint; li. v. Shr,trf^ 
2 C. and 1\ 427. 

It must also bo proved that the defendant knew the coin was 
counterfi'it when he iitt(»red it. 'Phis, nf course', inust be doiu‘ by 
circumstantail ovidema*. if, for example, it lx* proveal that ho 
passed off, or atte'mpled to pa'is oif, eitluM* on tlio same day, or at 
other times, whether before' or afteT tin* passing e'harge'el, (*onn- 
torfeit coin, edtiier of the .same or ditibreiH denoeniiiation, to the 
name or a eliflcrent ])orson, or hael other picc<‘^ of had money 
about him when he* utte»r('d the ce»nntcrfeit coin in epu'stie)!!, these 
facts will he evielonce from which his guilty knowledge may ho 
inferroel. ii, v. ir/u7c//, 2 J teach, !)•'>; /o'y. v. ForsUr^ Dears, F, (\ 
45G. 

In charges of (dTencos under Sects. 241 and 254 it is necessary 
to alh'ge that the' defendant did not know the (*e.»in was conntf'rfeit 
when he' ree*e'ive'd it into possession, eithorwise* the case must Ik* 
sent to the Court Se'ssieen or Magistrate* of the first class, and 
not be Iritd be'fore the Magistmte, It wouhl se't*m as if the 
proseoutie>ti ought to prove this fact as patt of their case, but 
nevottholeas it i» 80 entirely within the knowrltnlge of thedefenelant 
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alone, that if allege<l in the charge, it should be assumed to bo 
true without further proof, especially as tbc law gives tlienecusod 
the benefit of any doubt in respect to his guilt. Hut it has been 
held that attempted delivery of counterfeit coin by a sonar, with 
falso statements as to how such coin was obtained, is primd faeio 
proof that the sonar knew the coin was counterfeit at tlic time it 
came into his possession, so that the oflVnco would come under 
*Soct. -10 and not 211 ; Ram Ruffun Saha v. lUtuaol Whindub, 
23 ir. R f V. 4. In fact, the most scientific way of arranging the 
sections would have boon to place these last two as proviso('s to 
those prohibiting the passing of bad or altered coin, reducing the 
punishment in such cases. 

The mere posses.sioii of liad coin taken innocently is no olfenco, 
us a person may well ep it by him to prevent it being circulated 
and sv) hiiuho* the commission of fruiul. There must bo siimo 
delivery or attiouptiHl tlelivery of it as gemiini' befori' eriirtinul 
liability attaches, or proof that the peixm liad tin* inttaition and 
knowledge stated in N‘Ct. 243. 

METAL TOKENS AlT, 1H80. 

S(cf. 1 . lltJo, i xfrnt and rfmime^icrmen/. ^(]) This Ari may ho 
ralh'd tliL 1 uJ** u>s Act y 

( 2 ) If ixfrnds fo tho whole of liriilsh India; and 

( 3 ) If shall Como into for oi at ona , 

Sec^. 2 . Ihjinilion of issue, — In (his Act ‘‘ i^sno ” moans to pat a 
piece of metal inUt cirniloti^ai for the first ^ huf for as' as monoy in 
li itish Indio, such p>> r, h tviny h at mod* /?/ onn^iart nf ion of this 
or hruwjh' into lU itlsh India I ij nt by t4in(i in oontnivniiion 
of iwr iff nif inti ff,r flo tinw itaj in fo'Oi and< r so'i Ion 19 if the 

if'W f'usfoms A 'f, 1878. 

3 . rrnhihitioH of mahlng I y privof>> pi rsons of phrmtf 
mo^al in bt Hstfl o$ mnnoy, — No pioro of oojtpoc 00 Iwoir or of tmy 

oOa r itif fnl / / folx* d in* faly whtoh, n'lo'Hot sfo ai pod ttr itusiaitt pod, nt 

iuiiiah d o, 1u‘ a<i>d ttsmoiiey shaft ft mtdt by Ihfandaody 

of the Gove* norAjon* ra/ in Counoil, 
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Beet. 4. ( 1 ) In either of tlw following caseSf namely 

(a) if any 'person makes in contravention of the last foregoing 
section, or issues or attempts to issue, any such piece as is 
meyUioned in that eeciionf 

(h) if after the esspiration of three months from the commencement 

of this Act^ any person has in his possession, custody or 
control any such piece as is mentioned in the last foregoing 
section, nith intent to issue the piece, 
the person shall Le punished , — 

(i) if he has not been preciously con/vicied under this section, irith 

imprisonment vJnch may ertend to ono year, or xciih fiiu*, 
or u'ith both ; or, 

(ii) if he has been previously convicted, under this section, irith 
imprisonment which may extend to three years, or tviih fim, 
or with both. 

(2) If any persoik is convicted of an offence under suh^section (1 ), 
he shall, in addition to any other punishment to which he may I e 
sentenced, forfeAt all such pieces as aforesaid, and all insirummis 
and materials for the making of such pieces, which may have been 
found in his possession, custody or control. 

(3) If in the trial of any such offence, the question arises whefhw 
any piece of metal or mixed metal uas mtended to le used or to be 
issued for use as motuy, the burden qf proving that the queer was 
not intended to be so used or issued shall lie on th tircusrd person. 

Si ct. 5, ("ognizanceof offences under the last fweyoing serf ion , — 
(1) The offence of making, in contravention of section 8, any such 
piece as is mentiumd in that section shall hr a congni.ath offence. 

(2) Xoiwithstnnd ing anything in the Codr of ( 'ritninal Penreedure, 
1882, othrr ofrnce punlshabJr under srrtion 4 shall ih a cofpiiz* 
able offrnc<\ bcyoml the limits of a Pr^sidniry-f^hcn, br taken 
eogni.aurr of by any VagUtciife, ercept n Ihsfrirf Magistrate or 
Subdivisiowd Mmjisfrnte, niihout the prt cions sanction of the 
Didr id Magistrate or Bid divisional Mag ideate. 
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BecU 6. Importation of pieces of meial for use as money, ^If at ' 
any time the Governor General in Council sees fit, ly notification 
uf^er section 19 of the Sea Customs Ad, 1878, to prohihit oi restrict 
the bringing I y sea or ly land into British India of any such pieces 
of metal as are mentioned in section 8, he may by notification direct 
that any person contravening the prohibition, or restriction shtU 
he liable to the punishment to which he would le liable if he trere 
convicted under this Act of making such pieces in British India, 
instead of to the penalty mentioned in section 167 o/ the Sea Customs 
Act, 1878, ami that the provisions of suh^seef ion (3) of sedion i and 
sub^seciion (1) of section b, or of either sub^seef ion, in relation to 
the offence of making such 2 )ieces, shall, notwithstanding anything 
in the Sea Customs Act, 1878, app^ly, so far as they can be made 
applicable, to the offence of confravmintj the prohibition or restrict 
tion notified under scetion 19 of the Act, 

Sect. 7. Addition io section 98, Act X., 1882 . — To sect io7t VS of 
the Code of Criminal Procedure, 1882, the following shall be addtd, 
mmvly 

“ The provisions of this section with respect io^ 

{a) cowitcrfeii coin, 

(b) coin sttspi^eted to he counterfeit, aid 
(r) instrumeyiis or materials for counterfeiting coin, 
hhall, so far as they can he made applicable, apply, respect ivelypfo^ 

(a) pieees of metal made in contravention of the MeUd Tokens 
Act, 1889, or brought into British India in contraventum 
of ani/ notification for the time being in force under section^ 
19 of the Sea Customs Ad, 1878. 

(b) pieces of metal suspected io have been so made or to have been 
80 brought into British India or to be iniemled io he issued 
in contravention of the former of those Acts, and 

(rj instruments or materials for making pieces of metal in cm* 
iraveniion of that Aet,*^ 

Sect, 8. Prohibitum of receipt as money of metal which is not 
Cidn, — (1) Xo piece of metal which is not coin as defined in the 
Indian Penal Code shall be received as money by, or on behalf 
of any, raibcay^administration or local authority. 
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(2) 1/ any person on behalf of a railway-administration, or on 
behalf of a local atdhorify, or on behalf of the lessee of the collection 
of any toll or other impost kvittl le Ly a railway -administration or 
local authority, receives as money any piere of metal which is not such 
coin as aforesaid, he shall Le punished with fine which may extend to 
ten rupees. 

Offences uelatino to Govbunmekt Stamps. 

SdCt. 256. t 'on ntcrfeitihij a Government Stamp , — Whoever 
oounterfeits, or knowingly performs any part of the 
process of counterfeiting, any stamp issued by Govern- 
ment for the purpose of revenue, shall be punished with 
transportation for life, or with imprisonment of either 
description for a term which may extend td ten years, 
and shall also be liable to fine- 

Explanation —A person commits this offence who coun- 
terfeits by causing a genuine stamp of one denomination 
to appear like a genuine stamp of a different denomina- 
tion. 

Sect. 256. Haring J'ossission of an Instrument, St'c., for coun- 
terfeit huj a Gorenm/ ui Siam ;).— Whoever has in his possession 
any instrument or material for the purpose of being used, 
or knowing, or having reason to believe, that it is intend- 
ed to be used, for the purpose of oounterMting any stamp 
issued by Government for the purpose of revenue, shall 
be punished with imprisonment of either description for 
a term which may extend to seven years, and ah a ll also 
be liable to fine. 

Soot. 257. MaLi mi, .S’-’., Inst rumen’ for counterf, itiny a Gov- 
ernmnU Whoever makes, or performs any part of 

the process of making, or buys, or sells, or disposes of, 
any instrument for the purpose of being used, or know- 
ing, or having reason to believe, that it is intended to be 
used, for the purpose of counterfeiting any stamp issued 
by Government for the purpose of revenue, ■hnii be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shal l also be 
liable to fine. 
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SMt. 268 . — Sale o/ Counterfeit Oovenment S<rt»»p.— Who« 
ever sells, or offers fbr sale, any stamp which he knows 
or has reason to believe to be a counterfeit of any stamp 
issued by Government for the purpose of revenue, shall 
be punished with imprisonment of either description for 
a term which may extend to seven years, and ^all also 
be liable to fine. 

Sect. 269. Having J’oseeutxion «/ o Coun-terfell Gorerumvnt 

isVamp.— Whoever has in his possession any stamp which 
he knows to be a counterfeit of any stamp issued by 
Government for the purpose of revenue, intending to use 
or dispose of the same as a genuine stamp, or in order 
that it may be used as a genuine stamp, shall be punished 
with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to 
fine. 

Sect. 280.“? (le til'll iti lie II ( iiii'i'i'iiiiii III Sliiiiii‘ liiHiieii In he 

CofUlfcrfrit , — Whoever uses as genuine any stamp, know- 
ing it to be a counterfeit of any stamp issued by Govern- 
ment for the purpose of revenue, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 

Sect. 26X. Eff'i'iniJ lUiij Wi'Hiiiil frini II Kiilet'iiiii I eiirimi u 
(Ivrenimi III Stnmii, " ith iiitriil to emiei' Ihkh Id Uori enmeiil.— 

Whoever fraudulently, or with intent to cause loss to the 
Government, removes or effaces from any substance, 
bearing any stamp issued by Government for the purpose 
of revenue, any writing or document for which such 
stamp has been used, or removes from any writing or 
document a stamp which has been used for such writing 
or document, in order that such stamp may be used for 
a different writing or document, shall be punished with 
imprisonment of either description for a term which may 
extend to three years, or with fine, or with both. 

Sect. 262. VxiiKj ft Gorii iimenI Stump Uiiwii hi lifin '<'in 
before uned. -Whoever, fraudulently or with intent to cause 
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loM to the Government, lues for any purpoee a etamp 
iMoed by Government for the purpose of revenue, whidi 
he knows to have been before used, shall be punished 
with imprisonment of either description for a term which 
may extoid to two years, or with fine, or with both. 

Sect. 263. Erasurr of Marie drimfing that Stamp has been 
Whoever, fraudulently or with intent to cause loss 
to Government, erases or removes from a stamp issued 
by Governmoit for the purpose of revenue, any mark 
put or impressed upon such stamp for the purpose of 
denoting that the same has been used, or knowingly has 
in his possession, or sells, or disposes of, any such stamp 
from which such mark has been erased or removed, or 
sells or disposes of any such stamp which he knows to 
have been used, shall be punished with imprisonment of 
either description for a term which may extend to three 
years, or with fine, or with both. 

263a. J’lvlithilhin Ilf fii'tiiwax xlamps for poxtal 
( 1 ) Whoever— 

(n) makes, knowingly utters, deals in or sells any 
fictitious stamp, or knowingly uses for any 
postal purpose any fictitious stamp, or 

(/') has in his possession, without lawful excuse, any 
fictitious stamp, or 

(') makes or, without lawful excuse, has in his 
possession any die, plate, instrument or 
materials for making any fictitious stamp, 
shall be punished with fine which may extend to two 
hundred rupees. 

(-0 Any such stamp, die, plate, instrument or 
materials in the possession of any person for making 
any fictitious stamp may be seized and shall be for* 
feited. 

(:t) In this section ‘fiotitious stamp’ means any 
stamp falsely purporting to be issued by Government 
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for the purpose of doiotiiig a rate of postage, or any 
facsimile or imitation or representation, whether on 
paper or otherwise, of any stamp issued by Government 
for that purpose. 

(4) In this section and also in sections 256 to 263, 
both inclusive, the word * Government,’ when used in 
connection wilii, or in reference to, any stamp issued for 
the purpose of denoting a rate of postage, shall, notwith- 
standing anything in section 17, be deemed to include 
the person or persons authorised by law to administer 
executive government in any part of India, and also in 
any part of Her Majesty’s dominions or in any foreign 
country. 

XoU. 

Sect. 75 ppoviilos for incroa.sed punishinont for a seooiui 
olfence, except under Sects. 262 and 2(i8A. 

Ofihicfx tiiuler Sect, 2(!2 <irc triabU" by a Pri'mhiiirif MagisfraU, 
iir a MagistraU' of the fir»t or eeroml clatu : thone under SecU, 
259, 200, 2C1, and 203, by the Court of Sennion, a PresidenGy 
Magitlraie, or a Magistrate of the first eltiss ; awl those under 
Seetn. 255, 250, 257, and 258, by the Court of Seesion, In alt 
cases a warrant shouhl issue in the frst inslanee. Police officers 
may arrest mthoiU a warrant. Accused persons arc bailable. Not 
rompowulable. 

Evidence. 

All the remarks in respect to counterfeit coin apply mutatis 
mutandis to the offences described in tho ten precodinff sections, 
and need not, therefore, be repeated. 
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CHAPTER XIII. 

OfFKNOISS BB1.ATINO Tit WEIGHTS AND MeABDEISS. 

Sect. 264. Unf ofFahte Weighing Machine . — Whoever frail* 
dnlently uses any instrument for weighing which he 
knows to be frlse, shall be punished with imprisonment 
of either description for a term which may extend to one 
year, or with fine, or with both. 

Sect. 266. Vee of Fnhe Wnghta or Meamrea. — Whoever 
fraudulently uses any false weight or measure of length 
or capacity, or fraudulently uses any weight or measure 
of length or capacity, as a different weight or measure 
from what it is, shall be punished with imprisonment of 
either description for a term which may extend to one 
year, or with fine, or with both. 

Sect. 266. Poaaeaaion of Fahe Weightx or Mcdaurea, — Who* 
ever is in possession of any instrument for weighing, or 
of any weight, or of any measure of length or oapaoity, 
which he knows to be false, and intending that the 
same may be fraudulently used, shall be punished with 
imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 

Sect. 267. Milking, False Weights and Meamrea. — Who* 
ever makes, sells or disposes of any instrument for 
weighing, or any weight, or any measure of length or 
oapaoity, which he knows to be false, in order that the 
same may be used as true, or knowing that the same is 
likely to be used as true, shall be punished with 
imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 

TriiibU' by a Presidency Magistrate, or a Magistrate of the first 
or aeemd elasa. A summons should issue in the first instance. 
Police ofiicers may not arrest trithotd a irnnant. Defendants are 
haUtthle, Xot compotHulaHe. 
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Evidence, 

Prove the use of the false weights, &c. If a man use false 
weights, it will, under ordinary circumstances, be presumed that 
he knew they were false, and that he used them fraudulently, 
especially if the advantage gained by their use is in his own favour. 
So, if a man makes false weights or measures, the presumption 
will be that he does it knowingly, and so, fraudulently. But the 
mere possession of such measures, &c., will not in itself raise any 
strong presumption of fraud, as they may have been put away so 
us not to be used. The fraudulent intent wm* 11 be shown greatly 
by the place where they are found. Suppose a false balance was 
found lixed to a tradesman's counter where ho was nceustomed to 
sell his gt)ods, and there was no other in the place, — there would 
bo, in this case, tin* strongest possible presumption that the 
possession was not innocent. On the other hand, suppose ho had 
true balances in his sliop, but an imtrne ono stowed away in an 
attic with a lot of lumber, here the presumption would bo against 
fraud. A farmer had in his hous<' a balance or portable weigh- 
ing-machine and two iron weights which wore found by the 
inspector to bo light. The inspector saw no produce about the 
])reinises, and could not prove that the farmer exposed or kept for 
sale, or weighed for eouv(‘yanco or carriage, any goods or produce, 
and it was held that the conviction of the fanner was wrong ; 
GrifUfliH V. Phvcpy 20 L, T» N. S, 484, 

In conformity with this doctrine, the High Court of Bombay 
has decided that the mere j) 08 Hessiou of weights in excess of the 
authorised standard will not support a conviction under the 2C6th 
Section ; a fraudulent intent must be laid and proved ; Reg, v, 
Damodhat Daljee^ 1 Bom. II, C. R^^jk 181. In the case of Rtuj, 
V. Kangali Mitduk, 18 fF,R, Cr. 7, where there was no evidence of 
intention on the part of the accused to fraudulently use false 
weights, the conviction was quashed, and tlie line levied directed 
to be returned, Kemp, J., remarking that in the Mofussil scales 
are generally .so rudely constructed that a stone is commonly 
used in one scale to create a balance. 

A post master, who is also a trader, who has in his possession 
scales and weights belonging to the Post Office, for his oso as 
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post master^ cannot under the English Acts be proceeded against 
for having false weights and scales ; Qaeea v. Justices of Kent, 
24 Q.B.D. 181. 

In England the decisions on tho subject of weights and measures 
have been principally on the meaning of the words “ incorrect 
or otherwise unjust.” In the first case the defendants used a 
machine called a weigli-bridge for the purpose of weighing 
trucks, 'rho weigh-bridge was liable to get out of order through 
trucks passing ovct it, and to have the correctness of its balance 
disturbed by a variety of other circumstances to which it was 
exposed, such as flu* falling of a heavy shower of rain. To com- 
pensate for any such derangement of the innehino, an adjusting 
ball was fixed, which, by passing backwards and forwards along 
tho thread of the screw on which it worked, caused the end of 
tho steelyard to which it was attached to become heavier or 
lighteri and thus produced a compensation for any variation in 
tho weight of tho platform. The necessary adjustment was made 
before each time of tho machine being used. On the district 
inspector of weights and ineasureH calling at the station in the 
course of his duties, ho found tlio inuehim^ in g(*ar, and he pro- 
ceeded to tost it without making use of tho adjustiug ball, and 
found it 21 lbs. out of balance. It wfis held by the Court of 
Queen’s Bench that, under the eircurn stances, tho weigh-bridge 
was not incorrect or otherwise unjust within the meaning of 
6 A 0 Will. IV, c. 03, s. 28, and that it ought to have been 
properly adjusted before it was oxansiued by the inspector ; JSe^. v. 
JjOndoH and NorUfWesfern Railway ^ 6 h, T, N. S. 792. In this 
case, Crompton^ J., said: I do not think it (the weigh-bridge) 

was incorrect at all. It requires to bo set before it is us<*d, and 
tho ad justiug apparatus is made for the purpose of giving peculiar 
correctness, and the whole thing cannot be called incorrect 
because at a particular time when it was examined it was not sot. 
I doubt if a proper examination was made ; it ought to be 
examined when it was in a proper state to be used.’* But if the 
machine be out of order, aud requires adjustment before it will 
weigh correctly, such adjuatinent not being part of the original 
deaign of the machine, an information against a company for 
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having an incorrect machine in their possession may bo sustainod • 
The Great Western Railway Company v. Bnillie^ L. J, X S. m\ 
C. 31. A pair of scales had a hollow brass bull haugingupou the 
weight end of the beam ; the ball was constructed with a neck 
which could be unscrewed so as to allow shot to be placed inside 
and, being hung by a hook upon tho beam, was easily removable. 
The scales were correct in that state, but if the shot inside the 
ball was removed, the scales were unjust, and against tho pur* 
chaser; and it w'as held that Justices were right in finding that 
the ball loaded with shot was no part of the scales, and that, 
consequently, they were unjust ; Cart v. Stringer, 9 B, and 
S, 238, and L. R 3 Q. B. 433. 

The Ceylon Penal Code omits from tho sections corresponding 
to Sectv. iqj4-:^G6, tho word '• fraudulontly/' 'i'his would seem 
to make but very little difference in the- effoet of tlie seetions, 
except iar as the use of a false* weight is eoncerned. A man may 
use a false weight, not kmoving it to he false, and that would 
not he a fniudulent use, iiuless, perhaps, he had been grossly 
careless in not aseerlaining whether it were eorreet or not. Jf, 
howevtT, a man uses a false bahinee knowing il to l)e false, or 
Uses ouo weight as a difluiont weight, or is in posHession of a 
false halunee, <!Ce., intending it to be used while false, tho uso or 
possession under these circuiuMtauees would be fraudulent. 
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CHAPTER XIV. 

Or Okpbncks ArrKcrjNj; ihk Public Hlaljb, Safbtt, 

CoNVENIENCK, DkcENCY, AND MORALS. 

PCBLK NuISANI K. 

Sect. 268. J’uiilir Nuisance.— A. person is guilty of a 
public nuisance who does any act, or is guilty of an 
illegal omission, which causes any common injury, dan- 
ger, or annoyance to the public or to the people in general 
who dwell or occupy property in the vicinity, or which 
must necessarily cause injury, obstruction, danger or 
annoyance to persons who may have occasion to use 
any public right 

A common nuisance is not excused on the ground that 
it causes some convenience or advantage. 

Sects. 269 to 271- See po»t, p. 

Sects. 272 to 276- See putti, pp. 837 and 38>^. 

Sects. 277, 278. See pp. 840. ,u 1 . 

Sects. 279, 280. See jmif, pp. 31.1, .$42. 

Sect. 281. See /■()*/, p 3 1:$. 

Sect, 282. Set> fwti, }). 84f). 

Sect. 283. Net’ p. 34 

Sects. 284 to 289. Soe p/?/, pp. 34r)-34v^'. 

Sect. 290. i'uulN/mi }if fot VuHir Xuisann . — Whocver 
commits a public nuisance in any case not otherwise 
punishable by this Code, shall be punished by fine which 
may extend to two hundred Rupees. 

Triahh nj any Mayinfruit^ A aufnfntms '^hall i/tsuc in ihn flruf 
ifhstauiu , J*olur itjfirvrs may not arrutf without a n arrant, 
Defrnfhtntu arr lailallr, Xof compournfahl^ 

Ih'idence. 

The whole of this chapter deals with public nuisances under 
\iiriouH classificatiouH. Section 2t>8 defines generally what 4 b 
public nuisance is ; the following sections provide punishments 
for ditfcn^ui kinds of public uuisauces^ and Sect. 2V)0 provides a 
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panishment for any one committing a public nuisauoo not specially 
punished by the other sections of this chapter. 

In order to constitute a nuisance there must bo not morelv a 
nominal but such a sensible and real damage as a sensible person, if 
subjected to it, would find injurious, regjird being had to the situa- 
tion and mode of occupation of the property injured; Seofiv, Firih, 
4 F. and F. 349. The more placing of cow-dung cakes by tht' side 
of the road to dry does not constitute a uiiisance» unless material 
annoyance is caused to the public ; Emp, v. Bapu JfVja, J?. B. Bth 
July 1886 ; and the nuisance must bo to the public, or to people 
in general, or to a portion of the public, or to a particular class of 
people in the exercise of a public right ; i^noonim v, Ijumvanor, 
9 ir. R. Or, 70; bare solicitation of chastity is not a public nuisance, 
as it proves or suggests no fact relating to any common injury, 
danger or annoyance ; Fmp. v. Jiaji Tima, Ih R. 15/// July 1896. 

This section was not intended to apply to acts or omissions 
calculutod merely to offend the sentiments of a chiss : thus, whore 
certain Mahoinedans inhabiting a village orerted during the 
Moburrum a temporary shed on waste land of the village, and 
placed a religious symbol therein, it was held that such act did 
not amount to a public nuisance*, merely becaus/* it might cause 
annoyance to the Hindoo inhabitants of the village whoso temples 
were in the vicinity; Mnftumviro v. Flmp., /. />. /i*. 7 Mad, 690; 
followed ill Fiiip* v. Zakiwi dem, I. L, IL 10 AIL 4^, in which 
it was held that, where curtain Mahoim'dans, for a religious 
purpose, killed and cut up two cows before sunrise in u 
private compound, partly visible from a public road, and the 
killing of one cow only was witnessed by one Hindoo, the 
circumstances proved did not sliow the commission of a public 
nuisance. The cutting up of meat in a place by which Jains 
pass, by which their private f<*eliDg8 might be hurt, is not a 
public nuisance ; hJtnp.v, Byratnjee Eduljee, /. L. R, 12 Bom, 4S7, 
On an indictment for a nuisance by erecting and contiuning 
piles and plarking in a harbour, and thereby obstructing it, and 
rendering it insoenre, a special verdict found that by the defend- 
ant’s works the harbour was, in some extreme cases, rendered 
less seonre ; and it was held that the defendant was not responsible 
iSpc 
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criminally for consequences so slight, uncertain, and rare^ and 
that a verdict of not guilty must be entered ; Reg* v. Tirulall, 6 
anA JSf. 148 ; see also iJery. v. Russell, 3 EL and BL 942, and 23 L, 
J. N. 8* M. (L 1 73. The obstruction of a navigable river by a 
bamboo dam in which there was a small opening through which 
boats with difficulty would pass, is a public nuisance : In re JJmesh 
Chandra, /. L , R, 14 Cal, 650 ; but there is do rule of law that any 
encroachment, however slight, on a tidal navigable river necessarily 
amounts to a public nuisance, and the question in such cases must 
always be whether the cucroachincnt has caused an obstruction or 
not; JugalBas v. /;??/>. J. L, JJ, 20 CtiL 666, where it was held that 
the erection of a jag, 45 cubits long and 25 cubits broad, on the 
silted side of a tidal navigable river 300 cubits broad, did not 
constitute an offence either under Section 283 or Sectiou 290. 

It may bo well here to mention a few eases which have been 
held to 1)0 public nuisances. Using a shop in a public market as a 
slaughter-house; C. 0. C, 301. Erecting a manufactory for harts- 
horn ; C, 0, (\ 31 1. Kr(*cting a privy near the highway ; 3 Weni, 
226, Placing putrid carrion near the highway; 4 TFc/i/. 213. 
Keeping a corpse unburied ; Reg. v. Vann, 2 JJen, C. C. 331. Keep- 
ing hogs near a public street, and feeding them with offal ; C C. 
3U5 ; and see 2 fri. Raym, 1 1(‘»3. Keeping a tierce and unruly bull 
in alield through which there was a footway ; C. C, C, 310. Keep- 
ing a ferocU)Us dog unmuzzled; C. \ 311. These last two cases 
would be met by Seet. 289, post, p. 318. Baiting a bull in the 
king’s highway; 4 ir<’a/. 213. Bringing a horse deceased with 
glanders into a public place to the danger of infecting tbeQueen’s 
subjects ; Reg, v. Henson, Dears. 0. C.2\. Keeping wood naptha 
in a populous place iu such large quantities as to cause terror and 
danger ; Reg. v. Lister, 1 Dears, and D. C, C, 209. Exposing in the 
public streets a child infected with smalbpex ; H, v. Vaniandillo, 
1 .V. Svl. 73. This last would be met either by Sect. 269 or 
by Seet. 270, post, p. 335. Boiliug tripe and other entrails and 
offal of beasts ; Reg. v. White, 1 Burr. 833. Stage plays, unlicensed 
booths, ond stages for rope-dancers, mountobauks, or the like, 
are public nuisances ; 4 BL Cmn. 167, 168, Making great noise 
in the night with a speaking-trumpet (R. v. Smith, 1 8tr. 704), 



sbcts. 268-290.] 


PUBLIC NUISANCE. 


331 


and keeping dogs which make noises in the night (2 Chit. Cr%m, 
LatVy 647 ; 1 Kuss. on Crimes, o Edit. 488), are public nuisances. 
A common scold is a public nuisance ; 4 VL Otwi, 1C>9. An ob- 
struction of a highway is a public nuisance. A common gaming- 
house, I. e., one which is kept for gain or profit, may constitute a 
nuisance ; but it cannot be held, in the absence of any actual 
annoyance to the public, that every person who admits gamblora 
into his house, and all persons who game therein, are guilty of a 
public nuisance umlor t^ect. 2G8 ; iuv/. v. IlauNaufi, 7 Horn, 1IX\ 
C. C. 74 ; but if a person permits his house to bo used by dis- 
orderly people for gambling, anil annoyance is thereby caused to 
the public, ho is guilty of causing a nuisance ; v. Thamia^ 

varamuhi, /. Ja IL 1 1 Mnd. 361. As betwi'en the defendant and 
the public, the occupier of a ruinous house, although only a tenant- 
at-will, is bound to repair it, so that it becomes not dangerous 
to the public ; R. v. H ai'/.s 1 Salk, 3o7. TliC occupier of a house 
I'l bound to keep the soil in his privy from trespassing ; Tenmi v. 
(iohhviuy 1 SdU, 360. A person kept a ground for shooting at 
pigeons, some of which, when fired at, ()scap(*d, and a crowd of 
idlers collected outside his grounds to fire at the escaped birds. 
Lu'il Tentrrdeny C. J., said: — “If a person collects together a 
crowd of people to the annoyance of his neighbours, that is n 
nuisance for which he is answerable. And this is un idd principle. 
Ilere the defendant invites persons on liis own ground to shoot 
pigeons. The effect of that i*>, that idle people collect near the spot: 
they tread down the grass of tlie neighbouring fields, destroy the 
fi'uces, and create alarm and disturbance. It is not found that tho 
defendant has attempted to prevent their so collecting. Ue has, 
indeiul, had them driven off his own ground, but that is ull.^^ 
J,, aNo said; — “ It bus been contended that to render the 
defendant liable, it must be his object to create a nuisanc<‘, or else 
that that must be a necessary and inevitable result of his act. No 
doubt it was not his object ; but 1 do not agree with the other 
position, because if it be the proMAe conHO(|Uonce of his act, he 
is answerable as if it were his actual object. If tho experience of 
mankind must lead any one to expect the result, ho will bo answer- 
able for it/* And so in that case a verdict of guilty was upheld ; 
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JS, V. Moore, 8 B. and, Ad,, p* 188. Bat althougli tlie immediate 
oocupier is in most cases the party liable, yet if the owner of land 
erect a building which is a nuisance, or of which the occupation 
is likely to produce a nuisance, and let the land, he is liable to an 
indictment for such nuisance being continued during the term ; 
jB. V. Pedly, 1 A. and J!. 822. So he is, if he let a building which 
requires particular care to prevent the occupation in the course 
of nature becoming a nuisance, or doing damage ; 22* v. Pedly 
supra; Todd. v. Flight, 80 L. J. N. C. P. 21. The owner of a 
market allowed sheep to be penned there, and he found the 
hurdles for the j)enfl, and derived a profit in addition to the toll 
on th(j sheep. The sheep-droppings created a nuisance on the 
part where they where penned. Tt was held that the owner of the 
market vvas the person by whose default, permission, or sufferance 
the nuisance arose ; Draper v. Sperring, SO L, J, N, 8. M.^C, 225. 
Omission to fence a well on private ground within eight yards of 
a highway, and o]>on to it, is not punislmhlo as a public nuisance ; 
Keg, V. Anfhonrjy I, L, 72, (> Mad, 280 ; nor is the omission of 
a person to keep his ponies from straying ; Jognafh y. Jamul, 
6 \V, U, Or. 71. 

To constitute tlio produetion of offensive smells a common 
nuisance, it not necessary that the smells should l>e injurious to 
health as re(|uired by Sect. 27S, poM, p.84 1 ; it is sufficient for them 
to be so etlciisive as sensibly to detract from the enjoyinoutof life 
tuid property in the neighbourhood; U, v. White, 1 Burr, 833; 
JL v. 2 C, and V, 485. It is lU'cessary that the nuisance 

Hhoiild 1)0 in a ])opulous neighbourhood, or near a highway ; R, v. 
Puplnotu, 1 S7r. fiS(> ; and it must aflect the health or enjoyment 
of tht' neighbourhood; v. Daveg, 5 /vVy*. 217; for its being a 
public niiisauco depends in a great measure upon the number of 
houses aud the eoneourso of people in the vicinity ; 11, v. White, 
svpru. Therefore, when upon an indictment against a tinman, for 
the noise mmlo by him in carrying on his trade, it appeared in 
evideueo that the noise only aflected the inhabitants of three sots 
of chambers in Clifford's Inn, and that by shutting the windows 
the noise was in a great measure prevented, it wm ruled by Lard 
BUenboraughf C. J.> that the indictment could not bo sustained, as 
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the annoyance was, if anything, a private nnisanoe; JSea v. Lfoyd, 
4 Esp. 200, and 1 Russ, cn Crimes, 5th Edit. 419. So, too, the High 
Coart at Galcntta has ruled that in the case of a public nuisance 
under Sect. 290, it must be proved that injury, danger or annoy* 
ance has been caused either in regard to the enjoyment of property, 
or the exercise of a public right on the part of a portion of the 
community, or of any particular class of people ; Onoomm v. iam* 
essor, 9 W. B, Cr. 70. 

The fact that a nuisance has been in existence a number of 
years in the same place, and has not been materially incroasod 
jubt before the time of prosecution, will not legalise it; 
Municipal Commissioner v. Mahoffird Alt, 7 Ben L. B. 499; R. v. 
Crosst 3 Camp, p. 227 ; but in a neighbourhood where there were 
already established other trades, &c., emitting extremely offensive 
or insalubrious smells, which smells wore not perceptibly in- 
creased by the alleged nuisance in question, it has boon held that 
a long acquiescence by the neighbourhood will prevent an indict* 
ment for the continuance of that particular nuisance ; B. v. 
Neville, Peake, 91 ; B. v. Moo. and M. 281 . But the mere fact 

that there arc other nuisances in the neighbourhood will not be 
a dofcuco; B. v. Neville, supra, and see Welch v. Hornby, 7 East, 
p. 199; Bliss v. IlaU, 4 Bing. N. C, 183. In R. v. RmscU, 6 B. 
and C. bCd), it was held that, in judging of a public nuisance, the 
public good it does might, in some cases, where the public health 
was not concerned, be taken into couHidoratiou, to see if the 
public benefit outweighed the public; aiinoyanco ; but in JB. v. 
iruifZ, 4 A. and E., p. 404, that was explained in the following 
words:— “ The advantage gained ought to be closely connected 
with the inconvenience resulting, or rather with that which 
would have been an inconvenience if it wore not absorbed in the 
superior advantage.*' 

Another class of nuisance, not specifically mentioned in any 
section of the Penal Code, is that of indecent exposure of the 
person, although it might in some cases bo reached nnder Sect. 
509, if there is the intention to insult the modesty of a woman { 
but under this section it may be punished irrespective of sudb 
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intent. Under the present section it will be necessary to prove 
that the defendant wilfully and indecently exposed his person in a 
public place, so as to cause annoyance to people dwelling in sight 
of the place, or passing by it. An indecent exposure, though in a 
place of public resort, if visible by one person only, is not a public 
nuisance ; lleg. v. Webh^ 1 Den, C. C. 338 ; Reg, v. Watson^ cit. id,, 
seeus, if, though actually seen by one person only, there are other 
persons in such a situation as that they may be witnesses of tho 
exposure; Reg, v, Farrell, 9 Cox*s 44(). An omnibus is a 
public place; Reg, v. Holmes, Dears, (\ C. 207. An exposure 
at tho back of a house in London, so as to be visible to persons 
in the back preiniHOs of many other houses, is an exposure in a 
public place; Reg, v. ThaJlman, 33 L, J, N, S, M, 58; 1 L. and 
C, 326. An indictiiieiit charged two persons with indecent expo- 
sure of their persons in a public place, and it was held that an 
urinal with boxes or divisions for the convenience of the public, 
situated in an open market, was not a public place, within the 
meaning of the allegation; Reg, v. (hehard, 4 Co(Fs (\(\ 248 ; but 
this case was cotnmonti»d on iu Reg, v, Jlarrls, L, R, 1 ( \ (>, 282, 
in which it was held that a jury might well find that an urinal on 
a public foot])ath was a public place. Qutere^ whetlu^r two persons, 
having coniinitted fornication in ojxui day on a public ct)innu)n in 
tho sight of one p(*rson only, but where others might liave seen 
them, though there was no proof that any persons w(‘re passing 
over or along the common at that time, are guilty of an indecent 
exposure; Reg, v. Klliot, 1 L, and C, 103. But it is an indecent 
exposure to bathe in tho sea ou the beach, near inhabited houses, 
from which the person may bo seen, even although the houses 
may have bet‘u recently erected, and till ihcu it may have been 
usual for men to bathe in great numbers at the place in question ; 
Rcjc V. ('runden, 2 

Imprisonment in default of payment of a fine, under Sect. 290, 
should be .simple, not rigorous ; Jin/, v. Saniu om Lahhuppa, 5 lUm, 
II, 0, Rt'p, ( \ C, 45 ; nrcHs, Reg, v. Yellamond u^J. L, R. o Mad, 1 57. 

Nuisances punishable under the Penal C’ode may still be made 
the subject of civil action, bc'foro or without prosecutiou; Jina 
Bmchod v. JinUia (J/ielln, 1 Bom, II, ( \ Rep, 2. 
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iNPKtTION. 

Sect. 269. Negligetit AH likely io ejn-twl In/eHUm.~Wbo» 
ever unlawfully or n^ligently does any act which is, 
and which he knows, or has reason to believe to be, 
likely to spread the infection of any disease dangerous 
to life, shall be punished with imprisonment of either 
description for a term which may extend to six months, 
or with fine, or with both. 

Sect- 270. Maligmni At! liJtely to spiead /w/iTfioH.— WhO* 

ever malignantly does any act which is, and which he 
knows, or has reason to believe to be, likely to spread 
the infection of any disease dangerous to life, shall be 
punished with imprisonment of either description for a 
term which may extend to two years, or with fine, or 
with both. 

Sect. 271- Dixoh'ilievre to a Qua rfint ini' Jtiile. — Whoever 
knowingly disobeys any rule made and promulgated by 
the Government of India, or by any Government, for 
putting any vessel into a state of quarantine, or for regu* 
lating the intercourse of vessels in a state of quarantine 
with the shore or with other vessels, or for regulating the 
intercourse between places where an infectious disease 
prevails, and other places, shall be punished with im* 
prisonment of either description for a term which may 
extend to six months, or with fine, or with both. 

Friahlc iy a I'rrxiiJein-ti Mayieiratr, or a Mayixlrale rtf the firttl or 
err, mil rlasx. A xumvwne ehouhl ieeur in the first imlanee, anil 
(JV fendants are Uailahle. J^olicc offirers fnaij an ret tnihoni a warrant 
nmhr Srt'ln. imd 210, but ?^ot under Sect. 271. Not rom- 

fund able. 

Eviilcnce, 

Inoculation in itself is not an illegal or negligent and unless 
it is proved that the act was done negligently, with the knowledgo 
or belief that it was likely to spread the infection of a disease 
dangerous to life, or that there was negligent dealing with the 
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patient after inoculation with the knowledge or belief as afore* 
aaidi there can be no conviction in respect of such an act nnder 
Beet. 269 ; Mad, H. C. 10th July 1867, 2 Mad. Jur, 324 ; see, also, 
as to the latter part of this rnling, the case of Rex v. Vantandillo^ 
4 M. and 8. 73. In England it has been ruled that it is an offence 
for an Apothecary unlawfully and injuriously to inoculate children 
with the small-pox, and while they are sick of it to cause them 
to be carried through the public streets; Rex v. Burnett, 
ih. 272. So, too, it is an offence to bring a horse infected with 
glanders into a public place ; Reg* v. Henson, Dears. C. C, 24. 
£, knowing that he was infected with cholera, entered a railway 
carriage as a passenger without informing the Railway Com- 
pany’s servant of his condition, and M, knowing K’s condition, 
pnrehased his railway ticket and travelled with him ; it was held 
that K was properly convicted under Sect. 269 of negligently 
doing an act which was, and which he had reason to believe 
was, likely to spread infection of a disease dangerous to life, 
and M, of abetment of K’s offence; Emp, v. Krishnappa, T,L, R. 
7 Mad. 276. A prostitute, who, while suffering from syphilis, 
encourages and permits a man to have sexual intercourse with her, 
and thus communicates the disease to him, is not guilty under 
Sect. 209 ; Emp. v. Rahma, 1. £. i2. 11 Bom. 59. 

Where a number of pilgrims were brought from Singapore to 
Bombay for transhipment to Jeddah and during the voyage 
there had been a number of cases of small-pox, and those who had 
arrived in Bombay suffering from that disease had been sent to 
hospital, it was hold that it was not a negligent act likely to 
spread infection to tranship the remainder at once on l)oard the 
steamer which was to take them to Jeddah ; Bombay ami Persia 
S. N. Co. V. Ruhattino Co., 1. L. R. 14 Bom. 147. 

As to the meaning of the word malignantly,” see antet p. 174. 
The Ceylon Code in the section corresponding to Sect. 270 uses 
the woxd maliciously ” instead of ‘^malignantly” and probably 
the substituted word really represents the intention of the framers 
of the Indian Code. 

Aotl. of 1870 expressly empowers the Governor-General in 
Oonnoil to make rules relating to quarantine, which, on publican 
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tktB in the Oovortwunt OateUe, are to be deemed to be rales made 
under Sect. 271. 


ADCLTISATION. 

Sect. 272. Adulteration of ibod.— Whoever adulterates 
any article of food or dri^, eo as to make such article 
noxiouB as food or drink, intending to sell such article as 
food or drink, or knowing it to be likely that the same 
will be sold as food or drink, shall be punished with 
imprisonment of either description for a term which may 
extend to six months, or with fine which may extend to 
one thousand Bupees, or with both. 

Sect* 273. Sale of Xoxioug Food, — Whoever sells, or 
offers or exposes for sale, as food or drink, any article 
which has been rendered, or has become noxious, or is in 
a state unfit for food or drink, knowing or having reason 
to believe that the same is noxious as food or drink, shall 
be punished with imprisonment of either description for 
a term which may extend to six months, or with fine 
which may extend to one thousand Rupees, or with both. 

Sect. 274. AduUeration of Drugs.-— Whoever adulterates 
any drug or medical preparation in such a manner as to 
lessen the efficacy, or change the operation of such drug 
or medical preparation, or to make it noxious, intending 
that it shall be sold or used for, or knowing it to be likely 
that it will be sold or used for, any medicinal purpose, as 
if it had not undergone such adulteration, shall be pun- 
ished with imprisonment of either description for a term 
which may extend to six months, or with fine which 
may extend to one thousand Bupees, or with both. 

Sect. 275. Sal’ of Adulterated Drugs.—Whoevex, knowing 
any drug or medical preparation to have been adulterated 
in such a manner as to lessen its efficacy, to change its 
operation, or to render it noxious, sells the same, or offers 
or exposes it for sale, or issues it from any di^ensaiy for 
mediciiial purposes as unadulterated, or causes it to be 

43 PC. 
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and for medioinal purposes by any person not knowing 
of tke adulteration! shall be punidied with imprisonment 
of dther description for a term which may extend to six 
months, or with fine which may »tend to one thousand 
Bupees, or with both. 

Sect. 276 . Sale of any Drug as a different Drug or Preparation. 

—Whoever knowingly sells, or offers or exposes for sale, 
or issues from a dispensary for medicinal purposes, any 
drug or medical preparation as a different drug or medi- 
cal preparation, shall be punished with imprisonment of 
either description for a term which may extend to six 
months, or with fine which may extend to one thousand 
Bupees, or with both. 

Triable by a Presidency Magistrate, or a Magistrate of the first 
or second cIclss, A summons should isstu* in the first instance. 
Police officers may not arrest without a warrant. Defendarits are 
bailable. Not compoundable. 

Evidence. 

Under Sect. 272, it will bo necessary to prove that the food 
or drink was mixed with some foreign substance of sneh a 
nature as to make tbo food or drink noxious to those who use it ; 
mere adulteration with harmless substance for the purpose of 
getting an extra profit is not punishable under this section, and 
it must also be shewn that the adulteration was made with the 
intention to sell the adulterated article as food or drink, or with 
the knowledge that it was likely so to be sold. Under Sect. 273, 
the food so sold must have been made or have become noxious, 
or be in a state unfit for food or drink ; it must be sold as food 
or drink, and the seller must know or have reason to believe that 
the same is noxious. A sale of such food or drink for other 
purpo!^}8 than use as food or drink will not come within this 
section, although the substance sold may eventually bo used for 
food or drink. 

Under Scots* 274 and 276, it must bo shewn that the drug or 
medical preparation has been mixed with some foreign subtanoe 
go as to lessen its efficacy, or to change its operations, or to make 
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it noxious. These words are wider than those used in the last 
two sectionSf and will include cases where a drug of known 
strength is only diluted with water, but will not inolude cases in 
which the drug has deteriorated by being kept, nor where there 
are different qualities of the same drug and an inferior quality 
is supplied instead of a superior one. In other respects the proof 
required is the same as under the two prior sections. 

Under Sect. 276, all that is required is that one drag should 
knottingly be sold, or exposed or offered for sale, for another. The 
English Food and Drugs Act, 1875, enacts that no person shall 
sell to the prejudice of the purchaser any article of food, or anydrng 
which is not of the nature, substance and quality of the article de- 
manded by such purchaser. It was held that, in order to constitute 
an offence under this Act, the representation of the nature, &o., 
must be made at the time of sale ; and that a prior false representa- 
tion was no offence, if a true one be made at the timo of sale ; Kirk 
V. Coaii% 16 Q. B»D. 49. Sect. 276 goes further than the Act in 
question, and seems to cover the case of offering for sale, even 
though the would-bo purchaser never bought anything, or, if he 
bought anything, was eventually informed before his purchase of 
he true state of the case. Where a druggist in England sold to 
a customer who asked for tincture of opium, a tincture which 
contained opium and spirit, but did not contain the same quantity 
of opium to spirit as the standard prescribed by the British 
Pharmacopccia, it was hold that the vendor was liable undor the 
above Act, although the purchaser had not asked for tincture of 
opium prepared according to the B. P., as the purchaser must bo 
hold to have asked for the tincture of opium known to com- 
merce, which is that of the strength prescribed by the B. P., 
Whik V. Bywaior, 19 Q. B* D. 582. 

A servant who actually sells the article is liable to punishment 
under these sections if he otherwise comes under their provisions ; 
Hoichin V. Hitulmars/i [1891], 2. Q. B, 181. 

The fact, that the buyer has a contract with the seller that, if 
the article supplied be inferior to the contract quality, a certain 
deduction in price shall bo made, is immaterial in determining 
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whether an offenee has been committed under these sections ; 
FeeiU v. WaUh [1891], 3 Q. B. 304. 

Empovwre for Sab.— -There must be a sale or exposure or offering 
for sale ; therefore, where a salesman, who had received bad meat 
for sale from a customer who knew it was bad, noticed on examina- 
tion that it was in an unsound condition, and put it aside, and 
then called the inspector’s attention to it before it had been ex- 
posed for sale ; it was held that the owner of the meat could not 
be convicted; Barlow v. Terreit [1891], 2 Q. B, 107. It is not 
necessary that there should bo such an exposure as will enable the 
purchaser to see the article itself, but the article may be exposed 
for sale, oven if wrapped up in paper so as to be invisible ; Wheat 
V. Brown [1892], 1 Q. B, 418. Articles that are merely stored 
in a back room or a cellar are not exposed for sale ; Crane v. 
Lawrence^ 23 Q. B. D. 152. The respondents kept a refreshment 
room in which wore posted notices that Nothing but a mixture 
of the best Danish butter and margarine is sold at this Establish- 
ment.^’ Slices of bread, spread with a mixture of Danish butter 
and margarine, were sold for consumption on the premises, and 
also haddocks on which was put margarine cut from a lump 
kept on a shelf. There wore no labels either on the slices or the 
lump of margarine. It was held that the margarine had not 
been exposed for sale by retail within the moaning of 50 and 
61 Viet. c. 29, 8, 6, and therefore no offence had been committed ; 
Moore V. Pearve's Dining ami Refreshment Rooms, Weekly Notes, 
1895, p. 130. 

On a conviction under Sects. 272'to 275, the food, drink, drug, 
or luodinil preparation in respect of which the conviction was had 
may be ordered to be destroyed ; Act X. of 1832, Sect. 521. 

Fouling Watbr and Atmosphere. 

Sect. 277. Fouling Spring, Whoever voluntarily 
corrupts or fouls the water of any public spring or 
reservoir, so as to render it less fit for the purpose for 
which it is ordinarily used, shall be punished with im- 
prisonment of either description for a term which may 
eatend to three months, or with fine whioh may extend 
to tvs hundred Eupeos, or with both. 
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Soot. 278. Vitiating Atmosphere. — ^WhoOTOr IfOlimtaiily 
▼itiateo the atmosphere in any place so as to make it 
noxious to the health of persons in general dwelling or 
carrying on business in the neighbourhood, or passing 
along a public way, shall be punished with fine which 
may extend to five hundred Eupees. 

Triable by any Magistrate. A summons should issue in tlte first 
imtancc. Defendayits are bailable. Utuler Sect. 277, police officers 
may arrest without a warraid, but not under Sect. 273. Not 
compoundable. 

Evidence. 

Provo tho commission by the dofondant of tho act which fouls 
the water or vitiates tho atmosphere. In the case of fouling 
water, the use to which the water is ordinarily put must bo aver- 
red in the charge, and proved ; and it must also bo proved that tho 
act of tho defendant rendered it less fit for such purpose. In tho 
case of vitiating the atmosphere, it will not bo sufifioient to prove 
that the vitiation was simply in respect of bad smells, as under 
Sect. 290 ; but it must be shown that the atmosphere is actually 
rendered less healthy. The term public spring does not include 
a continuous stream of water running along tho bod of a river; Reg. 
v, Pat ha, D. It. 2tid July 1809 ; Reg. v. ViHi Chokkan, /. L. R. 
4 Mad. 229; and Emp. v. Ualodhur PoroPt I. L. It. 2 Cal. 383, 
where it was held that strewing branches in a public river was no 
offence under Sect. 277 : tho water of a rivulet, even though stand 
ing in pools from which water is drawn for drinking purposes, is 
not a public spring; Emp. v. llari Bapu, B, R. Is^ October 1885. 

The act of performing the offices of nature in a public street is 
not an offence under Sect. 278 ; In re Mahadshet Appashot^ B. R. 
im May 1884. 

Rash Driving, Ac. 

Sect. 279. Bash Whoever drives any vehicle, 

or rides on any public way in a manner so rash or negli* 
gent as to endanger human life, or to be likely to cause 
hurt or iajuiy to any other person, shall be p n nie h ed 
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with imprisonment of either description for a term which 
may eatend to six months, or with fine which may 
extend to one thousand Rupees, or with both. 

Sect. 280. Bash Navigation.— VfhoG^et navigates any 
vessel in a manner so rash or negligent as to endanger 
human life, or to be likely to cause hurt or injury to any 
other person, shall be punished with imprisonment for a 
term which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

Offences under Sect, 280 are triable ly a Presidency Magistrate, 
or a Magistrate of the first or seconds class; those under Sect. 279 
ly any Magistrate. A summons should issue in the first instance. 
Defendants are Imlable. Police officers may arrest without a 
warrant. Not compoundalle. 

Evidence, 

Prove that the defondent drove, or rode, or navigated in a rash 
or negligent manner. Negligence is the omission to do something 
which a reasonable man, guided by those considerations which 
ordinarily regulate the conduct of human affairs, would do, or the 
doing something which a prudent and reasonable man would not 
do, per Aldcrson, in Blyihw. Birmingham Waterworks Co., 11 Ex,, 
p. 784, adopted by Brett, J., in Smith v, L, and 8, W. Itailway Co,, 
L,B, 5 f ’.P., p. 102; provided, of course, that the party whoso conduct 
is in question is already in a situation that brings him under the 
duty of taking care ; Lc Lievre v. (rould [1893], 1 Q, B,, p. 497. 
Oulpnble rashness is acting with the consciousness that mischievous 
and illegal consequence may ensue, but with the liopo that they 
will not, and often with the belief that the actor has taken suffi- 
cient precautions to prevent their happening. The culpability 
arises from acting despite of the consciousness. Culpable neglir 
patKC is acting withoutthe consciousness that illegal or mischievous 
effects may follow, but in oircumstanoes which show that the actor 
has not exercised the caution incumbent on him ; and that, if ho 
had, he would have had also the consciousness. The culpability 
arises from the neglect of the civil duty of circumspection; In re 
NieUmarti Nagabhushanam, 7 Mad. S. C\ Bep. 119, approved of in 
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Bmp. V, Keiabdi Mundul, L L. B. 4 Cal 764. Simply driving a 
cart, the bullocks of which have no nose-strings, does not neces* 
sarily constitute the offence of rash driving ; Beg. v. Ganpatf 
Saluke, B. B, 12ffc August 1869. 

Besides the proof of the rash driving, it must also be proved 
that there was some other person whoso life was or might have 
been endangered, or to whom hurt or injury was likely to have been 
caused. For it is manifest that in a road across country whore 
there is no person whoso life could be endangered, a person 
driving or riding might safely go at a much greater speed than in 
a crowded thoroughfare. Therefore, it will not be sufficient to 
prove merely that the defendant was driving so rashly or negli- 
gently as to endanger any other person, if such person were in his 
way, but it must be shewn that some person was actually there in 
a position of danger, or where he was likely to be in danger, or that 
the accused was driving in a place whore there was a likelihood 
of persons being in danger ; L* Llevre v. Gould [1898], 1 Q. B., 
p. 497 ; The Safanifa [1895] P, D., p. 256. Where the accused 
was riding up a narrow path, the principal road to a hill-station, 
it was held that the probability of there being persons on the 
road, and of their being placed in danger by the act of the 
accused, might be taken into account ; Emp, v. HufmuHji Noterojtf 
h, B, 19 Bomh. 715, See, also, ante, pp. 71 and 72. 

The actual driver, and not the owner of the carriage, is liable 
under Section 279, in case of a collision and injury arising out of 
rash driving ; Larrymore v. Pvrnendoo Deo Bai, 14 W, It. Cr. 32. 

Falfk Lights, &c. 

Sect. 281, Esshiliting False Lights, WhoCVCT exhibits 
any false light, mark, or buoy, intending or knowing it 
to be likely that such exhibition will mislead any 
navigator, shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
or witk fine, or with both. 

Sect* 282. See post, p. 340. 
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Triable by the Court of Session, A warrant should issue in the 
first instance. Defendants are bailable. Police officers may arrest 
without a warrant. Not eompoundahle. 

Charge. 

That you, on or about the day of , at , [well 
knowing that a certain ship called the {or whose 

name is unknown) was sailing on the high seas (or in a certain 
river called the ) near unto , whilst the said ship 

was so sailing as aforesaid] did exhibit a false light, with intent to 
mislead the captain or other chief officer and the crew of the said 
ship; and that you have thereby committed an offence punishable 
under Sect. 281 of the Indian Penal Code, and within, &c. 

Evidence. 

Provo that the defendant exhibited the false light, mark, or 
buoy. The intent with which he exhibited it must be proved by 
circumstances which fairly and naturally lead to that conclusion ; 
as by the fact that he was watching near the place, and that a ship 
was in sight, and by her movements appeared to take note of the 
light and follow it, although she may have found out the error 
and reotifiod her course. 

OnsTHUCTiNG Public Wav, &c. 

Soot. 288. OMrncfing a Public Way . — Whoever, by doing 
any aot, or by omitting to take order with any property 
in his possession or under his charge, causes danger, 
obstruction, or injnry to any person in any public 
way or public line of navigation, shall be punished with 
fine which may extend to two hundred Supees. 

Sect. 284. See. post^ p. 34G. 

Trvthh by a Presitlency Magistrate, or a Magistrate q/ the first 
or seetmd elass. A summons should issue in the first instance. 
Defendants are baihhle. Police officers nuiy arrest without a 
imrrant. Not compotmdable^ 

Charge. 

That you, on or about the , day of , at , by 

doing a o>ertaiu act, to wit. by leaving a buggy for a long space 
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of time, to wit, five hours, in a public way, to wit, ttreet 

did cause obstruction to divers persons in the said public way ; 
and that you have thereby committed an offence punishable under 
Sect. 283 of the Indian Penal Code, and within, &o. 

Evidence, 

Prove that the way in question is a public way or a public line 
of navigation. Prove the act or omission, and shew that by the 
act or omission, obstruction, danger, or injury arises to any of the 
passengers. The expression take order with,’^ it would appear, 
means to make such a disposition of the property as would pre* 
vent the obstruction, &c. Prove that the defendant was in posses- 
sion or in charge of the thing causing the obstruction. Where 
a waggoner occupied one side of a public street in a city, before 
his warehouses, in loading and unloading bis waggons, for several 
hours at a time, both day and night, and having one waggon 
at least usually standing before his warehouses so that no car* 
riage could pass on that side of the way, and somotimes even foot- 
passengers wore incommoded by cumbrous goods lying upon the 
ground ready for loading, — this was holden to bo an obstruction, 
although it appeared that there was room for two carriages to pass 
on the opposite side of the street; 22. v. liutaell, G Eaatf 427. In 
the case of an ordinary highway, although it bo of u varying and 
unequal width, running between fences one on each aide, the 
right of passage or way, prinuf fade, and unless there be evi- 
dence to the contrary, extends to the whole space between the 
fences ; and the public are entitled to the use of the entire width of 
it as the highway, and are not confined to the part which may be 
metalled or kept in order for the more convenient use of car- 
riages and foot-passengers. Therefore, the nnauthorfsed placing 
of telegraph posts and wires along a road, although not on the 
metalled part, is an obstruction ; Beg. v. l^he United Kingdom 
Electric Telegraph Company, 81 L* J* N» B* M, C, lfi6 ; see, also, 
Jf. V. Wright, 3 B. and Ad. 681. The same right exists with 
respect to water; Williams v. Wilcox, 7 i. N, 8. <2. B. 229. 

trenches to lay down pipes for the supply of gas 
from mains to private booses may be an obstruction ; lUg. v. The 
44 ro. 
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Longton Qas Compami, 29 L. J. N. 8. M. C. 118; also the 
laying down a tramway along a public street ; Bey. v. Traiuj 
81 L. J. jy, 8. M, C. 169; and exhibiting eflSgies at a window 
and thereby attracting a crowd ; B. v. CarUle, 6 C. and P. 636. 
The building of a wall or embankment, partly in the bed of a 
navigable river, does not necessarily constitute a nuisance; the 
question whether it is so or not is one of fact, and if the finding 
negatives any actual obstruction, that is in effect an acquittal ; 
Bey. V. Betfs, 16 Q. B. 1022; /. £. B. 20 CaL 665* As to 
compensatory benefit to the public, see B. v. Tfarci, ante, p. 338. 
It has, however, been held in Calcutta that a finding that a lane has 
been made narrow and less commodious than before to the public 
in consequence of a fence erected alongside of it by the accused is 
not sufficient to support a conviction under this section ; Emp. v. 
Bern Sing, 11 (\ L. B. 462 ; and, both in Madras and Calcutta, it 
has been held that obstruction to the public will not bring an act 
under this section, but that there must be proof of obstruction to 
some particular person or class of persons ; Reg. v. Khader Moidin, 
L L, B, 4 Mud. 235 ; In rc Umesh Chandra, /. £, B. 14 CaL 656, 

The property must bo either in possession or charge of the 
dofeudaut ; but it must be so in his possesslou that he must neces- 
sarily bo aware of its condition, and have control over it. The 
owner of a wrecked and abandoned ship is not answerable for 
injury done by it ; Broun v. Malleft, 5 C\ B, 599. 

Neguqence. 

Scot. 282. Ctmiinjing Person h\j Wafer fut Hire in a Vessel 
Ovvrloaih'd or Unsafe, ^Whoe^BX knowingly OX negligently 
conveys, or causes to be conveyed for hire, any person by 
water, in any vessel, when that vessel is in such a state 
or so loaded as to endanger the life of that person, shall 
be punished with imprisonment of either description for 
a term which may extend to six months, or with fine 
which may extend to one thousand Bupees, or with both. 

Scot. 283. 8eo ante, p. 344. 

Sect. 284. Kegliyent Conduct mih respect to any Poisonous 

Whoever dees, with any poisonous substance, any 
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act in a manner so rash or n^ligent as to endanger 
human lifo« or to he likely to cause hurt or injury to 
any other person, or knowingly or negligently omits to 
take such order with any poisonous substance in his 
possesion as is sufficient to guard i^ainst any probable 
danger to human life from such poisonous substance, 
shall be punished with imprisonment of either descrip- 
tion for a term which may extend to six months, or 
with fine which may extend to one thousand Bupees, or 
with both. 

Sect. 286. Negligent Conduct with resped to aiig Fire. — Who- 
ever does, with fire or any combustible matter, any act 
so rashly or negligently as to endanger human life, or to 
be likely to cause hurt or injury to any other person, or 
knowingly or negligently omits to take such order with 
any fire, or any combustible matter, in bis possession as 
is suffioimit to guard against any probable danger to 
human life from such fire or combustible matter, shall be 
punished with imprisonment of either description for a 
term which may extend to six months, or with fine which 
may extend to one thousand Bupees, or with both. 

Sect. 286. Negligent Cotuluct iciih resped to any Explosive Sub- 
stance.— Whoever does, with any explosive substance, any 
act so rashly or negligently as to endanger human life, 
or to be likely to cause hurt or injury to any other 
person, or knowingly or negligently omits to take such 
order with any explosive substance in his possession as 
is sufficient to guard against any probable danger to 
human life firom that substance, shall be punished witii 
imprisonment of either description for a term which 
may extend to six months, or with fine which may 
extend to one thousand Bupees, or with both. 

Sect. 287. Negligent Conduct with respect to Machinery . — 

Whoever does, with any machinery, any act so rashly or 
negligently as to endanger human Me, or to be likely to 
esnse hurt or injury to any other person, or knowingly 
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or negligently omits to take saeh order with any madbi* 
nery in his possession or under his care as is snfBoient to 
guard against any probable danger to human li& firom 
such machinery, shall be punidied with imprisonment of 
either description for a term which may extend to six 
months, or with fine which may extend to one thousand 
Bupees, or with both. 

Sect. 288. NegUgence in pulling down or repairing Buildingo , — 

Whoever in pulling down or repairing any buil^g, 
knowingly or negligently omits to take such ordm: with 
tiiat building as is sufficient to guard against any pro- 
bable danger to human life from the fall of that building, 
or of any part thereof, shall be punished with imprison- 
ment of either description for a term which may extend 
to six months, or with fine which may extend to one 
thousand Bupees, or with both. 

Sect. 289. Negligence with retpeef to any Ammil, — Whoever 
knowingly or negligently omits to take such order with 
any animal in his possession as is sufficient to guard 
against any probable danger to human life, or any pro- 
bable danger of grievous hurt from such animal, shall be 
punished with imprisonment of either description for a 
term which may extend to six months, or with fine which 
may extend to one thousand Bupem, or with both. 

Sect. 290. See ante, p. 328. 

Offences mder Sects. 282, 284, 287, and 288 are triable by a 
Presidency Magistrate, or a Magistrate of the first or second class ; 
those under Sects. 283, 286, and 289, by any Magistrate. A sum- 
mons should issue in the first instance. Police officers, except under 
Beets. 284, 287, and 288, may arrest without a warrant. Defendants 
are baildbU, Not eompoundahle. 

Evidotsee. 

As in the case of rash driring, Ac., it will be necessary to prove 
that there was some one in (be way to be injured by the negli- 
geaoe of the defendant. 



VBQUaillOE. 


849 


The negligeuce^ rashness, or knowledge must be positively msde 
out. If ** the evidence is equally consistent with either negli* 
gence or no negligence, it is not competent for the judge to leave 
it to the jury to find either alternative, but it must bo taken as 
amounting to no proof at all ; per Williams, J., in Comfort v. 
Wood, 29 L, J. N, 8. 0* P., p. 335. In a case of a horse running 
away and injuring the plaintiff*. Erls, C. J., 8aid:«-»«* The 
plaintiff is not entitled to have his case submitted to the 
jury, unless he gives some aBBrmative evidence of negligence in 
the defendant. The negligence imputed here is either the 
unskilful management of the horse, or imprudence in taking a 
vicious horse into the public street. The evidence is, that the 
defendant was riding the horse, at a walk, when the animal became 
restive, and, though the defendant did all he could, he was over* 
powered, aud the horse ran on to the pavement and killed the 
husband of the plaintiff. I can see here no affirmative evidence 
whatever of any want of skill on the part of the defendant. Then, 
is there any evidence of a culpable want of prudence in the dofen* 
ant in bringing the horse into a public street ? I can see none. 
The horse was brought the day before, and the defendant was out 
trying his new purchase himself. It is said that this itself is 
negligence, and that he ought to have ascertained the temper 
of the horse before he tried it. But I do not think so. There is 
not the slightest evidence that the defendant bad any knowledge 
whatever of the vicious character of the horse, and he must be 
presumed, therefore, to have been entirely ignorant of it. And 
I do not think that riding a horse of which a man himself has no 
experience in a public street is sufficient evidence on which to rest 
an action for negligence'’; ffammack v. White, 81 L» J» N, S* C,P%, 
p* 180. In another case, in which a man was indicted for man- 
slaughter, in consequence of a death caused through a rocket having 
exploded in his shop, and set fire to the place where the deceased 
was, Coekbum, 0. J., said.*— ‘‘The prisoner kept a quantity of fire- 
works in his house, but that did not alone cause the fire by which 
the death was occasioned. It was the superadded negligence of 
some one else that caused it. Had the death proceeded from the 
natural conaeqqenoe of thia onlawfol keeping of the fireworks, as, 
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for instancOi if from tlie prisoner’s negligent keeping of them a 
rocket had gone off by spontaneous combustioni and so caused 
the deaths the conviction might, 1 think, have been maintained. 
But here the death was caused by the act of the defendant, phis 
the act of some one else^’ ; Beg. r. Bennett, 28 L. J.N. 8. Jf. C.f 
p« 28 } see, also, pp. 71-72. 

With respect to negligent keeping of animals, the rules which 
govern the right to recover for damage done by them, as far as 
they concern the present set of sections, are as follow : — ^The owner 
of a wild animal, as a lion or a bear, which escapes and does 
damage, is liable for it without any proof of notice of the animal’s 
ferocity ; but where the damage is done by a domestic animal, as 
an ox, a dog, &c., the plaintiff must shew that the defendant knew 
the animal was accustomed to do mischief ; 22. v. Huggins, 2 Ld. 
Baym, 1588. The gist of the action is not merely the negligent 
keeping, but the keeping with the knowledge of the mischievous 
propensity ; Jackson v, Smithsim, 15 and JF. 663 ; May v. Bur* 
deit, 9 Q. 101 ; consequently, if a defendant be charged with 
negligence in keeping a wild animal, by which there is probable 
danger to any person, the fact of the animal being ferce naiurce 
will go far towards rendering less necessary strict proof of 
negligence, if danger have arisen from it. Section 289, however, 
does not refer to savage animals alone, but to any animal, and it 
is quite possible that a good«tempered pony negligently allowed 
to get loose and run through a crowded bazaar would create a 
considerable amount of danger to the passers-by ; In re Ohand 
Manal, 19 W. B. Or. 1 ; but it must be shewn that there is 
probable danger to life, or of grievous hurt ; 3 Mad. H. C. Bep. 
App. 33. An elephant does not belong to a class which, accord- 
ing to the experience of mankind, is not dangerous to man ; there- 
fore, the own^ of one keeps it at his own risk ; FUburn r. The 
PeopUs Palace Co., 25 Q. B. JD. 258. 

If a dog, accustomed to bite, be let loose at night for the 
protection of the defendant’s yard, and the injury arise from the 
plaintiff incautionsly going into the yard after it has been 
shut up, no action will lie; Brock v. Copeland, 1 Bsp.20S; 
Deane v* ClayUm, 1 B. Moo, 225, 246. But though a person has 
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a rigbt to keep a fieroe dog to protect his property, he must not 
place it in the open approaches to his hoosoi so as to injure 
persons lawfully coming lo the house ; per Tindai, C. J,| in 
8 arch v. Blackburn, M. and Jf, 505; see, also, Blackman 
Simmons, 3 0. and P. 138. 

Plying for hire a boat which is out of order, and unfit to carry 
passengers, and taking therein a hundred passengers, should bo 
charged under Sect. 282, and not under Sect. 836 ; Beg. v, Khoda 
Jaela, 1 Bom. R. 0. Rep. 137. 

C having returned to his house after dawn from watching 
his crops at night with a loaded gun, and finding his house 
door locked, placed the gun, loaded with the hammer down 
on the cap, on a cot outside his house, and went for a short 
time to a neighbouring house. In his absence the child of a 
neighbour came to the cot and began playing with the gun, 
which went ofiT and killed the child ; it was held that ho could 
not be convicted under Sect. 286; Emp, v. Chench%tgad,u, 
1. L. R. 8 Mad. 421. 

The accused, a horso-kcopcr, harnessed his master’s horse, put 
it into his carriage, and then went away, leaving the horse and 
carriage standing in the road of the compound of his master’s 
house without any justification. It was hold that the accused had 
committed an offence under Sect* 289. The horse was not the 
less in the actual possession of the servant, because it was for 
some purposes in the constructive possession of bis master ; 
JEVnp, V. Nathia Reva, B. R* 2\8t April 1881 ; see, also, In re 
Chand Manal, 19 \V. R. Cr. 1. 

Omits to take such order with . — A man in order to omit, &c., 
must know of the circumstances that render it necessary to take 
the order. Consequently, one man cannot be held liable for the acts 
of another serving under him, unless it be shewn that he ordered 
the act to be done, or knew of circumtanccs which rendered it 
dangerous; Rardcastle v. Biclby [1892], 1 Q. B. 709. 

The word injury” includes any barm illegally caused to the 
property of any person, and is not confined to injury to the 
person only; Beg. y. Natha Lalla, 6 Bom. H. C. Bep. C. C. 67. 
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Sect. 291 Continuance of nitMonce.— WhOCVOT repeats OT 
continues a public nuisance, having been enjoined by any 
pnbUc seryant, who has lawftil authority to issue such 
injunction, not to repeat or continue sudi nuisance, shall 
be punished with simple imprisonment for a term which 
may extend to six months, or with fine, or with both. 

Triahle hy a Preeideney Magistrate, or a Magistrate of the first or 
second class. A summons should issue in the first instance. Police 
officers may arrest without a warrant. Defendants are bailable. Not 
eompomdabk. 

Evidence. 

It must be shewn that the person charged under this section 
had, on some previous occasion, committed the particular nuisance 
and had been personally enjoined not to repeat or continue it, and 
bad repeated or continued it ; Emp, v. Jokhu, I, L,R, R, 8 All. 99; 
the injunction should appear in evidence, and be recorded in the 
oase ; a proclamation to the public, or a portion of the public, is 
not sufficient; Emp. v. Qunga 8onha, R. R, 24fih June 1886. 

By Act X. of 1882, Sect. 143, a Magistrate of the district, or a 
HagiBtrate of a division of a district, or any Magistrate specially 
empowered, may enjoin any person not to repeat or continue a 
public nuisance, as detined in the Indian Penal Code, or under 
any local or special law. 

Sections 133, 142, and 144 of the same Act also provide for a 
summary suppression of nuisances. 

OllSCBNlTT. 

Sect. 292. Sale of Obscene Boofes.— Whoever eells or dis- 
tributes, imports or prints for sale or hire, or wilfully 
exhibits to public view, any obscene book, pamphlet, 
paper, drawing, painting, representation, or figure, or 
attempts or offers so to do, diall be punidied with impri- 
sonment of either description for a term which may 
extend to three months, or with fine, or with both. 
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Sme^Hon . — This sootioii does not extend to any repre- 
sentation sculptured, engraved, painted, <Hr otherwise 
rejuresented, im or in any temple, or on any oar used for 
the conveyance of idols, or kept or used for any religious 
purpose. 

Sect. 298. POMcagim of Olacene Books for Sale . — ^Whoever 
has in his possession any such obscene book or other 
thii^ as is mentioned in the last preceding section for 
the purpose of sale, distribution, or public exhibition, 
shall be punished with imprisonment of either description 
for a term which may extend to three months, or with 
fine, or with both. 

Sect. 294. Obacene Arfa and Songs. — WhOOVOT, tO tho 
annoyance of others, 

(a) does any obscene act in any public place, or 

(/>) sings, recites or utters any obscene song, ballad or 
words, in or near any public place, 
shall be punished with imprisonment of either descrip* 
tion for a term which may extend to three months, or 
with fine, or with both. 

Triable Iry a Vreaulency ilagistrate, or a Magistrate of tlte first 
or second class. A warrant should issue in tlw first instance. 
Police, ofiieer may arrest without a warrant. Defendants are 
bailable. Not compoundable. 

Note. 

The exception in Se.et. 292 miut be also negatived in a charge vndsf 
Sect. 293, /or having an obscene representation, in possession. 

Evidence, 

The sale, distribntion, or exhibition of tho obscene print, &c,, 
or the singing, reciting, or uttering of obscene words must be 
proved. If the charge bo for importing, printing, or having in 
possession obscene works, it must be shown that tho act charged 
waa for the purpose of sale, distribution, or public exhibition, 
Mie mere having in possession for the purpose of gratifying the 
doaseesor’s pmrient feelings is not an offence. The sale of an 
SSro 
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obftcme print to a person in private, he having, in the first 
instance, requested that such prints should be shewn to him, bis 
object bein^ to prosecute the seller, is sufficient to support a 
charge under these sections ; Reg* v. Carlile, 1 Cox^s C, C. 229. 

It is not easy to define “ obscene ** legally. Webster defines 
it as ** offensive to chastity* and delicacy ; expressing or present- 
ing to the mind or view something which delicacy, purity, and 
decency forbid to bo exposed/’ Cocklum^ C. J., in Reg. v. 
HickUn, L. R, 3 R., at p. 371, thus defines it in respect to 
a printed publication : The test of obscenity is this, whether the 
tendency of the matter charged as obscenity is to deprave and 
corrupt iliose whoso minds are open to such immoral influences, 
and into whoso hands a publication of this sort may fall/^ In 
order to detormino what is legally obscene, all the surrounding 
circumstances must be looked at. The detailed delineation of the 
private parts in a medical book would not be legally obscene ; 
nor would, in most cases, an ariidic representation on canvas 
of a nude feinulo bo so, but a photograph of a naked woman, if 
exposed for sale, would be obscene. The first is necessary for 
the education of those wlio have to practise medicine or surgery* 
the second would have those points removed from it or modified, 
which would excite obscene ideas ; but tbo third would be 
immodest in its mode of production, and could be intended for no 
purpose which decency would permit. 

The case (»f Reg. y. JlicLlin was approved of in Sieele v. 
Brannan, L. H, 7 C. P. 2G1 ; and followed in Btnp. v. TruJarm<m^ 
1. L. R. 3 AIL 837 ; and Emp. v. Parashram Eahirant, I. L, £. 
20 IJom,f 193. 

A book may be obsoeno although there is only one obscene 
passage in it ; Jvtnp. v. Jmhrfnan, J. L. R. 3 All. 837 ; and it is no 
defence that the book is sold and distributed in good faith in 
prosecution of a religious controversy ; ib, ; see, also, Reg. v. 
BickHn, L. R. 3 Q. I). 867 ; or that it is the report of a trial 
which contains matter of an obscene and demoralising nature ; 
BUele T. Brannan f L. R. 7 P. C. 261. The question of obscenity 
is one of fhet, and it is open to the accused to shew by evidence 
and argument that the effect of the publication is not ueossaasily 
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to deprave or debauch, or, if pictures, that they are artistic or 
conventional or otherwise not polluting to the morals of the 
public ; Emp. v. Parmhram Eshtrant L L, R, 20 Horn,, 103. 

The provisions of Sect. 294, as now altered by Act III, of 1895, 
prevent the mere recitation, &c., of obseeno words in a public 
place being punishable ; to constitute an offence, there must bo 
persons present who hear them, and they must further be annoyed 
by the recitation. This is in accordance with English law ; 
Stricklaml v. Hayes , (1896) 1 Q, B., 290. 

A Itivni is not necessarily an obscene song. It may be, and often 
it is 80 ^ but it must be proved that the words of it were actually 
obscene before a conviction can take place under Sect. 294 ; /{ty. 
V. Gnfiu bin Krvihna^ 4 Bom, H. C, Hep, C, C. 25. 

In charges under Sods. 292 and 291, hpecilic allegations ought 
to be made as to the represoutiitions and words alleged to have 
been exhibited uud uttered and charged to be (obscene, and the 
Court trying the case should distinctly find what was exhibited or 
uttered, and what it adjudges obscene; Ry* v. Upemironath 
Duss, i. L, R, 1 CaL 356, 

On a convictiou under Sect, 292 or Sect. 294 all copies of the 
thing in respect of which the conviction is had may bc^ ordc‘red 
to be destroyed ; Act X. of 1882, Sect. 52). A conviction under 
the Dramatic I’erfurmancCH Act is no bar to u conviction under 
Sect. 294 ; Act XIX. of 1870, Sect. 9. 

The Ceylon Penal Code omits the exception to Seel. L92. 

Lottkkiks. 

Sect. 204 a. Keepituj Riff cry Whocvcr kceps any 

office or place for the purpose of drawing any lottery 
not authorised by Government, shall be punished with 
imprisonment of either description for a term which 
may extend to six months, or with fine, or with both. 

And whoever publishes any proposal to pay any sum, 
or to deliver any goods, or to do or forbear doing anything 
for the benefit of any person, on any event or contin* 
ffoncy relative or applicable to the drawing of any ticket, 
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lotf munber or figure in any such lottery^ shall be punish- 
ed with fine which may extend to one thousand Bupees. 

Triable by any Magistrate. A summons should issue in the 
first vnstoAfice. PoUce officers may 'not arrest without a tcarranL 
D^endants are bailable. Not compoundahle. Sanction required 
under Sect, 196, Cr, P, C., 1882. 

Evidence, 

Provo that the accused kept an office or place for the purpose 
of drawing a lottery not authorised by Govorninont, or that be 
published a proposal for tho purpose set out in the second clause 
of the section. 

Tho words any such lottery** in the second paragraph of this 
section refer to any lottery ‘^not authorised by Government,*^ 
whether the lottery is to bo drawn within British India or out of 
it j Emp. V. Mancharji Knwasjev, 1, L. R, 10 Bom. 97. The editor 
of a newspaper who in Bombay inserts in his newspaper any 
advertisement relating to a foreign lottery publishes ** tho 
proposals contained iu huch advertisement within the meaning 
of this section ; ih. Sou, also. Hex v, Smith, 4 T, R, 4 14. 

The Ceylon Penal Codo omits tho words “ not authorised by 
Government. ** 
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CHAPTEK XV. 

OnEMCIS BSLATINO TO RxUQlON. 

Sect. 296. Injttring Place of )Vor«/ttp.— Whoover destroys, 
damages or defiles any place of wordiip, or any object 
hdd sacred by any class of persons, with the intention 
of thereby insulting the religion of any class of persons, 
or with the knowledge that any class of persons is likely 
to consider such destruction, damage or defilement an 
insult to their religion, shall be punished with imprison- 
ment of either description for a term which may extend 
to two years, or with fine, or with both. 

Sect. 296. Disfurbiiig n Illlgioux Aneemhhj, -Whoever 
voluntarily causes disturbance to any assembly lawfully 
engaged in the performance of religious worship or 
religious ceremonies, shall be punished with imprison- 
ment of either description for a term which may extend 
to one year, or with fine, or with both. 

Sect. 297. TrcxpaitHithg oh Iturial I'laciH, ijf. — Whoever, 
with the intention of wounding the feelings of any person 
or ofi insulting the religion of any person, or with the 
knowledge that the feelings of any person are likely to 
be wounded, or that the religion of any person is likely 
to be insulted thereby, commits any trespass in any 
place of worship, or on any place of sepulture, or any 
place set apart for the performance of funeral rites, or as 
a depository for the remains of the dead, or offers any 
indignity to any human corpse, or causes disturbance to 
any persons assembled for the performance of fhneral 
ceremonies, shall be pnniiriied with imprisonment of 
either description for a term which may extend to one 
year, or with fine, or with both. 
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Soot* 3M* Uttering Words, with Intent to wovnd Religious 

FeeUngs.^-^WhoeveaCf with the deliberate intention of 
wounding the religious feelings of any person, utters any 
word or makes any sound in the hearing of that person, 
er makes any gesture in the sight of that person, or 
places any object in the sight of that person, shall be 
punished with imprisonment of either description for a 
term which may extend to one year, or with fine, or 
with both. 

Triable by a Presidency Magistrate or a Magistrate of the first 
or second class. A summons should, issue in the first instance. 
Police officers may arrest without a warrant und.er Sect, 295, 296, 
and. 297, hut not under Sect 298. Deferulanfs are bailahle. Offences 
under Sects. 295 to 297 are not comfou.ndahle, those under Sect, 298 
are compoundable. 

Evidence. 

Provo tho destruction, damage, defilement, disturbance, tres- 
pass, indignity offered, or uttering of words. Prove also that the 
place is a place of worship, or an object held sacred by a class of 
persons. An ** object^’ in Sect. 295 does not include an animate 
object; Emp, v. Imam AlU !• L. It. 10 AIL 150, followed in 
Bomesh ChumJer v. Him Mondal, L L, R. 17 Cal, 862. 

In tho case of a person defiling a place of worship, or offering 
an indignity to a human corpse, tho intention with which the act 
was done, or tho knowledge of what was likely to be the eflect of 
the act, may almost bo assumed from the nature of the act, but 
there are some cases in which it would be required to bo formally 
proved. A Hindu who has sexual intercourse with a woman in 
the enclosure surrounding the tomb of aMahomedan Fakir which 
is not shown to be used for worship, is not guilty of an offence 
under Sect. 295, but he may be convicted under Sect. 297; In re 
Ratna Mwlali, I. L. R, 10 Mad, 126. 

A, B, C and D wore co-owners of a plot of laud in which 
they were accustomed to bury their dead. A and B opened a 
aaw-pit dose to the grave of D’s relations, bat did not disturb 
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any of their graves ; it was held that A and B could not be 
convicted under Sect. 297 ; In re Khaja Mahomed^ I. I, fi 
3 3fad. 178. 

In the cases of destructiouf damage, or trespass, the intention or 
knowledge must always be proved directly, if it is not suflBciently 
shewn by the surrounding facta. 

In the case of disturbance of religious worship, the section does 
not in so many words require proof of intention, but a person 
does not do a thing ** voluntarily unless he uses means whereby 
he intended to cause it or means which ho knew or had reason to 
believe to be likely to cause it. It is necessary, hovrever, to 
prove that there was an assembly lawfully engaged iu public 
worship, or in religious ceremonies ; that the assembly was iu 
fact disturbed, uud that the defendant did the act causing the 
disturbance, with the intention of causing disturbance, or know- 
ing or believing that such act was likely to cause a distubance ; 
per Mahmood, J., in Amp. v. Bamzan, i. A. E. 7 AIL 461; see, 
also, Aia Ullah v. Azim Ullah, /. L. ii. 12 AIL 494 (F. JJ.), 
a civil case arising out of the dispute which gave rise to the 
foregoing case, and in which the judgment of Mahmood^ J«, in 
that case was discussed and approved of. See further, Jangu v, 
Ahmad, I, L. E. 13 AIL 419 {F, li.); and Jaipitl Qir v. Dhar- 
mapala, I. L. R. 23 Cal, 60. The worship referred to must be real 
worship, and not a cloak for doing something else. If the 
worship or ceremony is commenced by an act which is not lawful, 
it cannot be said that the persons were engaged in it from the 
mere fact of their falling into a posture of worship, although 
such worship be real ; ik 

In the case of uttering words, the mteniion with which the 
words wore uttered must bo strictly proved ; and it is not suffi- 
cient to shew that the utterer knew that his act was likely to 
wound the religious feelings of any person. Many of the great 
Hindoo festivals at Juggurnauth, Allahabad, Hurd war, and other 
places, where thousands of Hindoos are gathered together for the 
performance of religions ceremonies, are likewise attended by 
other persons whose object it is to engage the worshippers in 
friendly discossion on religious subjects. Persons thus engaged 
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commit no offence within any of the foregoing provisions of the 
Code. If their orderly proceedings are interrupted by other 
persons who seek to produce angpry discussion, to create a dis- 
turbance, and to break up the congregation, a disturbance thus 
created, though it may be said to be indirectly occasioned by the 
original discussion, cannot properly be deemed to be voluntarily 
caused by the promoters of such discussion. So, if in the heat 
of an argument, words are used which do wound the religious 
feelings of any person, they do not constitute an offence, because 
they would not bo uttered with the deliberate intention of wound- 
ing the religious feelings of any person. Some people have 
thought that these sections are very dangerous ones ; but if the 
matter be calmly considered, it will be seen that no missionary 
can come within the provisions of Sect. 298, unless he grossly 
misconducts himself, because, in order to offend against that 
aeotion, he must utter words with the deliberate intention of 
wounding the religious feelings of some person, which, if ho is at 
all keeping within the limits of his office, cannot be the case, as 
his intention is not to insult, but to convince. The Ceylon 
Legislature have apparently considered Sect. 298 as likely to be 
misconstrued and have omitted it from the Ceylon Penal Code. 

It has been decided iu the High Court of Madras that tho inter- 
polation of a forbidden chant in an authorized ritual is an offence 
under tho Indian Penal Code ; but as tho report makes no men- 
tion of the sections under which the defendants were charged, it 
is only possible to assume that the Court must have meant under 
some one or all of Sects. 296, 297, and 298 ; Narasimah v. 8lree 
Krishna, 2 Mcul, Jur, 236. 
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CHAPTER XVI. 

Opfencbs affecting the Hohan Bony. 

Offences affecting Life. 

CoLPADLE Homicide and Murder. 

Sect. 299. Whoever causes death by 

doing an act with the intention of causing death, or with 
the intention of causing such bodily injury as is likely 
to cause death, or with the knowledge that he is likely 
by such act to cause death, commits the offence of 
culpable homicide. 


IltusirafioiM. 

(<i) A lays sticks and turf ovor a pit, with the inten- 
tion of thereby causing death, or with the 
knowledge that death is likely to be thereby 
caused. Z, believing the ground to be firm, 
treads on it, falls in, and is killed. A has com- 
mitted the offence of culpable homicide. 

(/') A knows Z to be behind a bush. B does not know 
it. A, intending to cause, or knowing it to be 
likely to cause, Z’s death, induces B to fire at 
the bush. B fires and kills Z. Here B may be 
guilty of no offence ; but A has committed the 
offence of culpable homicide. 

(r) A, by shooting at a fowl with intent to kill and 
steal it, kills B, who is behind a bush, A not 
knowing that he was there. Here, although A 
was doing an unlawful act, he was not guilty 
of culpable homicide, as he did not intend to 
kill B, or to eause death by doing an act that 
he knew was likely to oauee death. 


48PC 
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Bkcplamiion 1.— A pexson who causes bodily injury to 
another who is labouring under a disorder, disease, or 
bodily infirmity, and thereby accelerates the death of 
that other, shall be deemed to have caused his death. 

Explanation 2 .— Where death is caused by bodily injury, 
the person who causes such bodily injury shall be deemed 
to have caused the death, although by resortiz^ to proper 
remedies and skilful treatment the death might have 
been prevented. 

Explanaiion 8 .— The causing of the death of a child in 
the mother’s womb is not homicide. But it may amount 
to culpable homicide to cause the death of a living child, 
if any part of that child has been brought forth, though 
the child may not have breathed or been completely 
bom. 

Sect. 300. Murder.— 'Eicept in the cases hereinafter 
excepted, culpable homicide is murder, if the act by 
which the death is caused is done with the intention of 
causing death, or 

Saeoiullii, if it is done with the intention of causing such 
bodily injury as the offender knows is likely to cause the 
death of the person to whom the harm is caused, or 

Thirdly, if it is done with the intention of causing bodily 
injury to any person, and the bodily injury intended to 
be infiioted is sufficient in the ordinary course of nature 
to cause death, or 

Fourthly, if the person committing the act knows that it 
is so imminently dangerous that it must in all probabili^ 
cause death, or such bodily injury as is likely to cause 
death, and commits such act without any excuse for 
incurring the risk of causing death or such injury as 
aforesaid. 

lUuatratioM. 

(a) A shoots Z with the intention of tilling him. Z 
dies in cimsequenoe. A commits murder. 
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(&) A, knowing that Z is laboturing nnder snob a 
disease that a blow is likely to cause his death, 
strikes him with the intention of oausing 
bodily injury. Z dies in consequence of the 
blow. A is guilty of murder, although the 
blow might not have been sufficient in the 
ordinary course of nature to cause the death of 
a person in a sound state of health. But if A, 
not knowing that Z is labouring under any 
disease, gives him such a blow as would not in 
the ordinary course of nature kill a person in a 
sound state of health, here A, although he did 
intend to cause bodily injury, is not guilty 
of murder, if he did not intend to cause death, 
or such bodily injury as in the ordinary course 
of nature would cause death. 

{'•) A intentionally gives Z a sword*out or club<wound 
sufficient to cause the death of a man in the 
ordinary course of nature. Z dies in conse* 
quence. Here A is guilty of murder, although 
he may not have intended to cause Z’s death. 

(•0 A without any excuse fii'es a loaded cannon into 
a crowd of persons and kills one of them. A 
is guilty of murder, although he may not have 
had a premeditated design to kill any parti* 
cular individual. 

I'J-eCt jihuii 1. — When CiilpnhU in not Muritri'.—Cvl’ 

pable homicide is not murder if the offender, whilst 
deprived of the power of self-control by grave and sudden 
provocation, causes the death of the person who gave the 
provocation, or causes the death of any other person by 
mistake or accident. 

The above exception is subject to the following 
provisoes:— 

J'irnt, That the provocation is not sought or voluntarily 
provoked by the offender as an excuse for kilffng or doing 
harm to any person. 
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Secondly, That tibe provocation is not given by anything 
done in obedience to the law, or by a public servant in 
the lawful exercise of the powers of such public servant. 

Thirdly, That the provocation is not given by anything 
done in the lawful exercise of the r^^ht of private 
defence. 

JEbipJanaeton.— Whether the provocation was grave and 
sudden enough to prevent the offence from amotmting 
to murder, is a question of fact. 

IlUisfrationg. 

(a) A, under the influence of passion, excited by a 

provocation given by Z, intentionally kills T, 
Z*s child. This is murder, inasmuch as the 
provocation was not given by the child, and 
the death of the child was not caused by 
accident or misfortune in doing an act caused 
by the provocation. 

(b) T gives grave and sudden provocation to A. A, 

on this provocation, fires a pistol at T, neither 
intending nor knowing himself to be likely to 
kill Z, who is near him, but out of sight. A 
kills Z. Here A has not committed murder, 
but merely culpable homicide. 

(c) A is lawfully arrested by Z, a bailiff. A is excited 

to sudden and violent passion by the arrest, 
and kills Z. This is murder, inasmuch as the 
provocation was given by a thing done by a 
pubUo servant in the exercise of his powers. 

(•/) A appears as a witness before Z, a magistrate. Z 
says that he does not believe a word of A’s 
deposition, and that A has perjured himself. 
A is moved to sudden passion by these words, 
and kills Z. This is murder. 

(•) A attempts to pull Z’s nose. Z, in the exercise of 
the right of private defence, lays hold of A to 
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prevoit himfirom doing so. A it moved to sud* 
den and violent passion in oonsoquenoe, and 
kills Z. This is murder, inasmuch as the pro* 
vocation was given by a thing done in the 
exercise of the right of private defence. 

( / ) Z strikes B. B is by this provocation excited to 
violent rage. A, a bystander, intending to 
take advantage of B’s rage, and to cause him 
to kill Z, puts a knife into B’s hand for that 
purpose. B kills Z with the knife- Here B 
may have committed culpable homicide, but A 
is guilty of murder. 

2.— Culpable homicide is not murder if the 
offender, in the exercise in good faith of the right of 
private defence of person or property, exceeds the power 
given to him by law, and causes the death of the person 
against whom he is exercising such right of defence, 
without premeditation, and without any intention of 
doing more harm than is necessary for the purpose of 
such defence. 

IlluHtraliou. 

Z attempts to horsewhip A, not in such a manner as 
to cause grievous hurt to A. A draws out a 
pistol. Z persists in the assault. A, believing 
in good faith that he can by no other means 
prevent himself from being horsewhipped, 
shoots Z dead. A has not committed murder, 
but only culpable homicide 
Ej./'i jitiuii Culpable homicide is not murder if the 
offender, being apublic servant, or aiding a public servant 
acting for the advancement of public justice, exceeds the 
powers given to him by law, and causes death by doing 
an act which he, in good faith, believes to be lawful and 
necessary for the due discharge of his duty as such public 
servant, and without ill*wili towards the person whose 
death is caused. 
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Jhcepiwn 4.— Culpable homicide is not murder if it ia 
committed without premeditation in a sudden fight in 
the heat of passion upon a sudden quarrel, and without 
the offender having taken undue advantage, or acted in 
a emel or unusual manner. 

KwjiluMtiim. It is immaterial in such cases which party 
offers the provocation or commits the first assault. 

Efrpturti Culpable homicide is not murder when the 
person whose death is caused, being above the age of 
eighteen years, suffers death, or takes the risk of death 
with his own consent. 


llluttiraf ntu 

A, by instigation, voluntarily causes Z,a person under 
eighteen years of age, to commit suicide. Here, 
on account of Z’s youth, he was incapable of 
giving consent to his own death ; A has, there* 
fore, abetted murder. 

Sect. 301. !• Utmi' till' Inj aiUfiiuj till IhaOmfiht UVi'N;/ 

/V'liion.- If a person, by doing anything which he intends 
or knows to be likely to cause death, commits culpable 
homicide by causing the death of any person whose death 
he neither intends nor knows himself to be likely to cause, 
the culpable homicide committed by the offender is of the 
description of which it would have been if he had caused 
the death of the person whose death he intended, or knew 
himself to be likely to cause 

Sect 302. I'uiiinloiiiiit ji'i I'. —Whoever commits 

murder shall be punished with death, or transportation 
for life, and shall also be liable to fine. 

Sect. 803. toi MuiiI'T 1^1 ii — Who* 

ever, being under sentence of transportation for life, 
oonunits murder, shall be punished with death. 

Sect. 304 r Miinhim'nt /»!' ('ulfyible nut iiiuhuhHiiij 

tv Whoever commits culpable homicide not 

amounting to murdm shall be punished with tran^orta* 
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tton for life, or imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine, if the act by which the death is caused is 
done with the intention of causing death, or of causing 
such bodily injury as is likely to cause death ; or with 
imprisonment of either description for a term which may 
extend to ten years, or with fine, or with both, if the act 
is done with the knowledge that it is likely to cause 
death, but without any intention to cause death, or to 
cause such bodily injury as is likely to cause death- 
Sect. 304 k . through lltshn*m or \egfujvnc »\ — Who- 

ever causes the death of any person by doing any rash or 
negligent act not amounting to culpable homicide, shall 
be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or 
with both. 

uwh/ Srctn. 302, 303, nnti 304 ore friahir by ihr Court 
t>f St : tho'f* wyho Srrt. 304 a by ihr (\turl of SrHMtaUf a 
PrtJfulrury Xfagiifnitr, to o Mogi'iirair of thefiref rhfot. A irormut 
iiumitf in tin firni insirtnrt, Vttiire ojfficrrn innij nrreef 

H'ilhont a warrant, Jh frwfttnis an intf haihihlr, rxrvpf innirr 
.‘jOtA. N(>t romjHnintiafth . Srnimrr if (hath imemt hy 
the Court if Sr'i^nm tnuaf ir ronfirfuvd hy thr High Court, 

Charge. 

That you. the Raid A H, ou or about tho day of 

at , did (’oinmit murder by caiiHin^ tiu* death of <»ne 

1), and that you havi* tlufreby cominittod an offenoi* puniahable 
under Sect. of tin* Indian Penal Code, and within, &v, 

KMmrc, 

^ 'nlpahlr hmniciih in tho causing of death ; /r/rZ, by doing any 
act with the inienfiou of causing death ; ernjudly, by doing any act 
with the ininiii m of causing such bodily injury as is likely to 
cause death ; thirdly, by doing any act with tho lenwrledge that 
by doing such act death is likely to be caused ; fourthly, by any 
illega] omission, with the initntion that such omi>«sion should cause 
death by an illegal omission, with the intention that snclt 
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omtMioQ shoald cao«o mch bodily injary aa is likely to canee 
death; $ix(hly, by any illegal omission, it being known that death 
is likely to be the result of sneh omission. These last three cases 
are nnder Beet. 32, which provides that “words which refer to 
acts done, extend also to illegal otnissionR.’’ 

To constitute culpable homicide thor(‘ must l>e intention in doing 
the act, or in the orniSHion, or else knon^Mge of the probable result 
of the act or omission, and tho prost»cution must establish the 
intention or knowlc(lg<* which the law n'cjuires toRpiake up the 
offemea; 1 //. C. C. Win re thos<* ai(‘ not established, or 

where they arc nc^gativcd, the prosecution must fail, in respect to 
a charge itmr<hT<»rcul[mble houncidt* not amountingto murder ; 
5 H. J. anti i*. 217 ; and the ofhncc ih n‘diiced to grievous hurt, 
jkir Loch in li*g. v. Muihir Jahtha^ 8 IT. U. ('r, 28; and linj, v. 
Megha 2 IT. /v. / or, in u case when* certain persons 

whom the accused, a ferryuiaii, was carrying across a river in a 
boat, which sank, wcie drowned, to th(‘ oITtmee of negligently 
convening persons by water for hire in a \essel overloaded or 
unsafe; !n n Matient^ livlmm, II II'. R, ^V. 3. These two 
decisions, however, are modified, if not actually overruled, by 
Sect. 304\, iiifroducod into the IViial Code by Act XXVll. of 
1870, whu'h pn>vides an cxprc'ns punishnnuit for the case of any 
person <*oninnttnig tlio otlenee of “causing the death of any person 
by doing an> nivh or negligfuit net not amounting to culpable 
homicide*** but the act <lom* must not amount in itnelf to an 
ofTetu'c. In the cusi s of express intimtion to kill, the homicide is 
usually eommitted in siM'H't, ot nisei piently, it is rarely pnietieable 
t4i substantiate it by direi't and positive testimony , but it must 
ordinarily l>e shown by eireumstantml evidenei‘. This may bo 
lying m wait, ant<>cedent thonaces, former grudges, and concerted 
sohotnes, do the dt>ciHUiod some Inxlily harm ; 1 Hal * , 45). The 
law further ]>roMdes that a man must held t<» have intended 
that which »s the natural conse<juence of his acU; 1 R, C. C. O. 
91 ; and if, by any deliberate act, any one is killed, it is culpable 
homicidoi at the least ; thus, g«>ing deliberately with a horse used 
to strike, or discharging a gun among a number of people; 
1 Hmtk* r. 11, a. 12 ; and be is ordinarily held to know the probable 
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ponReqnonce of liis act : thus, wlioro a poi'son takos up a hoavy 
of wood and strikes another with it on a vital |n»rt witli such 
foiTcas to cause his death almost instantaneously, the Met muKt he 
held to have been done with the kiumded^e that it \mis hkely to 
cause death; Retj, v, Ihijtto 7 IT. 72. (V. 10(1. 

Exflttnalion 1 to Sect. 1199 is in accordance with lOnijfhsh law, 
I. e,, so tar as it render^* a man responsible tor a homicide committed 
under the circumstance'^ therein set forth, but it must be rciul with 
Illustration [h) to Sect. p. which altm-.s that lawns 

laid (li»wn in 1 ^ 1*7'^, that if a man have a dist»ast*, which iii all 

likelihootl would terminal' his life in ji short time, and another 
^ive him a bhw or a w'ouml, or hurt, which lui‘»tcns hi** death, 
this IS such a killini^ as would amount t(» murdm*. And the 
alteration is this, that, in <irdt‘r to amount t<» murder, the sinvor 
must of the disonsc wdiicli n nder** the blow or wound fatal, 
anil must also know that nn(h»r tin* circomsianc *s, anch bimv, Ac., 
as he i^ave was likcl\ to pro\e fatal; 1 72. ('. ( \ 77. 1’lie 

f^r^tlandf ton aflirms tin* thuMsion m tin* cast* td* /iVf/, v. 
HidlautK t V.cic/ /i*o\ dM ; s(»o^also, .> !//»/. lh<f» 1*27, /i. 1 7 1, that 
d *1 iiiMTi be Wounded, and the woiiml turn \n a ^''anu'nme nr fi»ver 
for d(inf of piop*r applnation, or fnon lu'^dict, .itid the man di«» 
of tlie irani^'iM m or t lie fever, oi , if i! beeonir fatal fiom the ndiisa' 
of the party t>> snbimi to a surt^ieal operation, this is also such ii 
killm^' wouhi <*oii‘'t It nte < nlpal»fe iioiiin ide ; J Ifal* , I2S; i>r if 
the WMiiml rendt r ihtcssatv a ^nr^M*al operation, siieli as an 
amputation ; 72. v. Snut^fd, •» 1/. Ifnf. 127, /<. 1 7 I ; for wlimi a wound 
IS )fiv('n, winch, in the opinion of coiiipet(*nt tiietheai udvism'S, is 
ilani^eroiis, and the treatment whah they hotid wtr adopt is 
th(* iiiimetiiate <*aiiKe of d(*ath, the party w ho infiieted the wound is 
iTirninally re'^ponsible ; 11* g, v, /'//pi, I IJdi'x C, Scchm, if 

the death of the party wete caused by improper apfilicatioiiN to the 
wound, and not by the w'oiinfi it.self; 1 Hal* , I2H, If the d<*ath 
happened thiongh improper appb cat ions, or culpable ne^li^enco 
111 the attentiaiits, if they w'cre hired for tin* piirposo of taking 
care of the patient, it would lie culpable homicide in them. 

The thini ejrplanaiwn of Sect. 2l'9 alti*i*M the English law, 
donbilesH to do away with the groat difficulty there has always 
47 p t 
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1)6611 to prove that the child kille<l had an existence independent 
of that of its ffiother. The words, however, of the section are am* 
btguons. They simply say that the causing of death may amount to 
culpable hotnieidei but then no provision is made for the circuin* 
stances under which it is homicide. A part of the child must liave 
been brought forth, which must mean exposed beyond the external 
portion of the vagina ; therefore, the operation of rraniofcmiy, which 
would ordinarily be performed before any jnirt of the child had 
lieen cxfKjlIcd, would not b<* culpable homicide. Hut suppose a 
foot or a leg had been exposed and drawn up again, as is recorded 
to have been the case* when Rachel brought forth Esau and Jacob, 
and then from some cireuiiisianco vr another, cranuttomy, or 
a Miinilar operation resulting iu the death of the child «.houId 
become necessary ? Tuder the strict words of this clause such an 
act would eoustitut(‘ culpable homicide, and would not come 
under any of tin* geuenil exceptions contained in Sects. 87-92, 
anlCf pp. IM) to )(>l, Imt for the proYlsiou^ of Sect. 

Wo next have to <’onsider how culpablt* hoimcidt* may be com- 
inittod by omuf$lon. The omission must be illegal, /. e., it must be 
an omiHSiou wlmdi is jniniMhableunihn tin* Penal (’ode, orau omission 
which i** proliiinted by law, or uu oinisHion winch flirniHhes ground 
for a <’ivil acluui, ^cct. ^3, unb, pp. o9-Pb or the willnl »>mis- 
sion of a duty cast upon a perM»u l»y tin* law ; Jttg, \. Sh* phertf , 
31 /i, .Y, <>', *V, (\ 102. If theoniisHiou be with the intention to 
cause death, then* is not the slightest dnubt that if death be caused 
by the tuni.ssion, tlie (dleuce will be culpable homteidt* amoinitiug 
to murder. If tiu* omission be not with tlH‘<lebberat<» intentiouof 
enuMing death, ihi*n the defeudaut imiM Know that he is likely to 
cause death by such omissiou. There is no authont«ative definitiou 
of what constitut<»s knowiedgo» but in Sect. p. 33, it is 

thus enucitMl • *" A person is swvid to have * rt*asi*n to believe' a thing 
if he has ^ufhcient eaus<» to Wlieve that thing, but not otherwise**; 
so a man may bo said to know if he has suftit'ient grounds from 
which a person of ordinary intelligence and skill might draw an 
ioftmnuv w Inch would constitute knowledge Thus, au engine- 
driver on a railway seeing a danger-signal must be held to know 
that there is danger, and to take the risk of atty danger there may 
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be if bo disregards it. So, if it be the duty of an engillo•dri^*er 
to look out for a signal which will warn him of danger, if them 
he any, he most be held responsible for all the eonsequeuces of 
hi> ouiissiou if he neglects to look out for the signal. But 
the omission must be one of an absolute iluty, as in the case 
ofiij/. V. HvghcSi 2(i 7/. J, N. S, (\ 202, where it was 
the duty of a banksman to place a stage on the mouth of 
the shaft of a coal-pit to rt'ceive a loaded truck run down to 
it on a tramway : but be lu gleetod to place the stage, whereby 
the truck fell down the t%hnft and killed a w*orkmau who was at 
the bottom. In thi^ cus<‘, /i<m/ CamphcUt C. J., said: — The 
death of the deceased was the direct et>nseqnenet‘ of th(^ omission 
<»f the prisoner t(» perform his duty. If the prisoner, <»f maliiT 
aforethought, and with the premeditated design of eausiug 
the ilt'nth of the deceased, h.‘wl onunitted to jiluce the stage 
on the iiKKith of tlu' shaft, and the d(»atli of the deeeassci had 
tht*rel)y be(‘U eansrd, the prisoner would have Ix'en guilty of 
murder. According to the commondaw' form of an indictment 
lor niurdir by reas(»n of tht* omi*^sion of a ilut), it was necessary 
ibat the indn tinent should allege that it was the duty of the 
jirisoner tt) do the act, or fo htut«» facts from which the jury 
mitfiit tufor that it was hw duty. But it has never Ikhui doubU^d 
that if death is the direel (’onsequenre of the malieious omission of 
the pt rfonuuin e of a dut} (as of a mother to nourish her infant), 
this is a ciisi* of murder. If the omission was not inalicioua, aud 
arosi* from negligence <»nly, it is a case of manslaughter.” Lorr/ 
Col'rvhjt ^ C. d., in V. Donms^ \ (f. li, />., p, JJO, says;— 
“ To cause death by culpable iiegh‘ct is maiislaughter.’' A, B, and 
C wout into a n<dd in pnixiinity to ro.uls and houses, taking with 
them a riHe, which would be deadly at a mihq for the purpose of 
piactihint: firing with it. B phiced a board which was handcHl to 
him by A, in the presence of i\ in a tree in the field as a target. 
All three fired shots at the target so placi’d from a distance (ff ]00 
yards, but no precautions were Uiken to prf^veiit danger from 
such firing. A shot hretl bj’ one of the three, but by which was 
nut proved, killed a b<iy iu a garden 893 yards from the firing 
point. It was held that all had been guilty of a breiu*b of duty in 
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firing at the »pot in question without taking proper precautions to 
prevent injury to others, and were rightly convicted of uian- 
slaughter ; lOy, v. tinlman, 0 Q. B. D. 79. This last case would, in 
India, havi* prolmbly been lield to fall under Sect. 304a9 and so 
would inanv otlicT i*ases of negligent omission. If the charge be 
of culpable borrncide through neglect to provide food to a child, 
the pro*^e(*utiou must shew that it was the defendant’s duty to 
supp)\ food, and also that the child was of such tender years* that 
it could not provide food for itself ; 7Z. v. /Vev/d, 2?. and IL 20 ; 
Ihy. V. MarnuU^ ^ a/e/ i'. 42o; and also that the defeudaut was 
111 the poh'‘rhsion of iiieaus U) provide the food; /iVf/. v. f^hamller^ 
/Vo>A. ( \ . I5d. 'J he same priucifdes apply in the case of a 

eharge a’^ainHi a \>onian an*- mg from the death of her daughter in 
eonse<|Ut’uro of her not having provided a rindwifc for her in child- 
birth : n*y, V. ^Shrjdanl, l\] /;. ./. .V. M. C. 102. 

When* the prisoner, ii wonmn of matun* age and without 
any ineiniH of her own. Iiveil with and Was 'supported by the 
deeense«l, her anut, a woman of 7o, and no one else lived 
with then), it was held that there wa*' a duty imposed upon the 
prisoner to that (he d(*reuM‘d \v»is su])plied wiili foiMl nteessary 
to sustain lili , and it l/eing pne/ed that food wa-^ supplied at the 
luntsr Mil aeeouiit of tin* deeeasfj, and that the death oi the 
iltH’eaHMl \\a^ aeieKnated by tin* prisoner’s neglect of stieh du*y, 
it was lnrtln r hehi that she was properly eoinicted of nmii- 
sluughter . /»'»/. \. liisUin, 1 (J. B. 

It must als)» 1 m‘ slu-\\ I. that the neglect or omission had the 
ettcii ol NhorU'uiug hli' ; joi r /#a d i olendyt , C. J., in /u*j/. v. 
Mod*}f ^ ij li, iK, [». o7 1. 

to sum up, Ml ellso^ of tmi<**>/u/* or aoa-y* '/.nunn , it is necessary 
to pro\e tin* ilut\ baig on the accused, his neglect to perform it, 
and that siah negleci was the direct cause of death or of short- 
ening life. 

Kiihity ei,o dtuny othi** -de/.— leader the Kughsh law*, the 
qualit) ot this .ut differs under different circumsUnceii. If a 
man sluKa ai anotlur’s poultry, with intent to .steal ihemi and by 
Hceident kill a man, it is murder ; if without such an intent, it ia 
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lo&usltiughtor ; thd set of shootiug ut tho poultry boiuf^r uulawful 
but not felonious; Fo$t. 268. I£ a man Hreil at his owu poultry, 
aud killed a mau, it would be luisadveuturo ouly, unless it were in 
a place where persons were likely to pass, when it would bo 
luanslaughter ; R, v. Burton, \ iSir, 4S\. The illustration (r), 
appended to Sect, 2d9,anU\ p. ddl, however, does away with this 
distinction, and provides that in >uch cases the slayer has coininii. 
ted no offence in respect of the homicide. Of course, if the fow* 
were in a place where the act of liring at it was likely to cause 
death, from the number of persons living or passing in the 
neighbourhood, that fact would render the slayer guilty of culpable 
homicide, or oi au offence under Sect. d04A. 

To constitute culpable homicide, the killing must further be 
by a person of sound memory and discretion. It cannot bo douo 
by a child under seven years of age ; Sect. 82, ffa/c, p. 79 ; nor is it 
an offence if done by a child abovt* seven years of ago aud under 
twelve, unless h(* has attained suffici<*ut matunt\ ut* understanding 
to judge of the nature aud eoiiMMjuunceH of his act ; Si^ct. 8t), aafe, 
p. 79; nor by Sect. 8 1, p. 81, if tlie pin‘M>n committing the 
hoiuieide is insane. As 1<» the effect of drunkoonuss, seo Soctsl 
86 and 8(1, nnti, pp. 87 and 88. 

Minder, — Under the Knglisli law murder is killing with malice 
aforethought. Malice is lutber expressed or implied. Express 
inaiice is tlie positive ja;>sessiou of tlio intention roferred to in 
the (irst three elause*' <if Sects. a/t/c, p. ‘I(j2; implied malice 
is either the possession of a g^uneral intention of such a nature 
implied from tin* acts of the accused, or tlie wanton running oi 
the risk mentioned in the fourth clause of the Hume suetiou. 
Express malice is shew'u by lying in wait, antecedent menaces, 
former grudges, and concerted schemcH, to d<» the deceased some 
biaiily harm ; 1 461. Ho, if a mau resolve to kill the next 

pi'rson ho meets, and do kill him, it is murder, although he knew 
him not, for it is uu^ver^aI malice ; 4 HI, C(m. 200. If a man 
wilfully poiboQ another, in hticli a deliberate act, the law presumes 
tiialic<% although no particular enmity be prr>ved ; 1 llal% 

Under the iVual Code the acts which constitute murder are moixs 
particularly described as— (1) doing an act with the ifUetUlon 
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thereby of cauBing death ; (2) doing au act with the intention of 
causing such bodily injury m the otfauder Lnowa is likely to came 
the death of tlu* piTHon to whom the harm is caused, /. e., if the 
offender lirnfftn thal the pu/tlcahtr pt*rnon injur* (f is likely, either 
from jxruliarity of cMmatitutioii, or iiiimuturo age, i>r other special 
cireuiiiHtiincos, Ut be killed by an injury which would not ordinarily 
cause death; 11^*1. v, (li*vlnthi, I. L. H,] dll?, Afr/r<7/, J. ; 
(d) doing an act with the intention of causing some bodily injury, 
whicli injury in sntflrpn^^ In the **r*Jlnanj rtnirnrit/ n*ihin\ to cause 
death; betwocii these case's the distinctum is fine, but appreciable, 
and IS a ipae^tion <»f flu* ilcgrccot probability, which will generally 
resolve itself into a conMuleiMtKUi »»f tlie nature of the weapon used; 
a blow from tlu* fist or a **tick on a vital part may be /lluly to 
cause death, but a wound from a sword in a vital part is suijirin^ 
in the tirdiiurv coiose of nature tn e.uise death ; Itnj, w (»**vin*lti, 
ubi *npra ; (1) doing an ac't tritlu,n( MUfH* Irnt kitontny that 

llie act was no eminent I\ tinnff* tliut it must in all probability 
cause deatli, or smdi bodili injury ^\as hkt iy to l aiisi* death. 
I'liis last cause applies t'» cases u lu*re therein no intention lo cause 
bodily injnrt ord«*atb, but is riot neccssanls limited to these: Hfuj. 
V. ilorinihi, n!>i •nijra. ruder it will tall mu*Ii acts, as going 
delilieraielv \Mtli a horse used t‘> '‘inke. or discharging a gnu 
ainong a nmhitude of pf ople , 1 //«o /.. . 11, x, 12. Fo 

bring a case under this clause, it must be .slieuii di'^tinctly 
that tile aceusMl at the time of eommitting the ael oliargt*d know 
tlmU in nil i/iVi/, it Would be likel) t > caused* utb, orthutit 

wouUl bring about hiu’Ii bodily injury as won it! In* hkidy to cause 
death. I'liercfore, wluTi* i p<»is<»iioUMlrug was adiriiui'‘tiTe<l to a 
WiUUiHi to procure misi'arriage, aud then* \\ as n(» e\idei:ce that 
the uccutanl luul an> kiioahHlge of tlu* pro|H*rties of the drug 
beyond tin* inuneilmte purpos** lor wbieh tin y empIoye<l it, or 
that it was hk<dy to eause death, or such injury as was likely to 
roauU lu death, it was held that they not gmilU of murder, 
bat of causing death by an act done with the intention ofeausing 
miscarriage, under Si»ct 214 ; /vu/.u /onuf (Jejvn, lu If. H, 

CV. W ; «HHs sIm), the jiulgracut of /Vocec/*, in v. iJom 

Vlutml, 5 ir. A*, (/i. 45, (|Uotedia full. 36U. If the accuBod, 
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believing a man to bo dead, and, in order to roncoai n niunler 
which he supposes he has coramitted, sets fire to a hut in which 
the man is, and so actujilly causes his death, the nceused is not ifuiU v 
of murder; Kmp. v. Khawht^ L h /i*. lo Bimu liU, Tins is a 
case, however, which must be followed with a ^reat can tiou, ustlu' 
det'ision deptmded entirely upon the particular facts ilisclosed in 
the evidence, and the inferences to be drawn from them. 

KiUifuf vuih^r Pravu^'niUm^ Nm*/, l\,rc*piioi^ 1. No /iromo- 
tion whatevtM* can render homir ide |UKtifiabh\ If a man kill 
anotluT on slight provocation oidy, it is nninh»r; hut if ou gmvt* 
proviH^irtion, tlx' olTence h onh reduced to niauslaughter, or 
culpahle honn<‘itlc not amounting to niiirdt'i*. Tin' provocation 
must, howovrn*, Ik» grave and Muideii, ami must also be sufficient 
to deprive the oHender (d’ tlic power oi scdf-control, and it is 
c'ssontml that it slmuul 1 h* provtnl that the homiculc was committed 
while the acc used wjiN smarting iimh'r a piovocation so recent 
and so stront; thiit he c ninot be ci>iisidered at (In* immumt tbe 
master of his <omi understanding, and before t licit* has been time 
for tin* blootl to cool, ami rt’ason to resnim* its inllinmcc ; /iVr/. v. 
Solul Afo/o/o, 7 II. //. /or;. V. II 4 flmd Sfutuf ^ l!t lf\ ll 

3o; iiftf, V. >omirff//»/j a, Iff 11. //. IS; Jimp, v. Ih'rjl Uovimijl^ 
/. /.. /t*. *jn P>>m. VI o . tins is. ot course, a (|m*stn»u <*r fact, and 
tlie High i'tunt mil not inierhn* mth tin fimling ‘d* » jury on 
that ptunt : /ev/. v. Soliniu , I JJ II . /•’. ^*/. *1:1; but there must be 
some proportion between the provocation and ihe I’csenfiueiit ; 

-/fun’ (iifi, 1 bVa. A. Ji\ A, ' V. |1 ; ami in detennining 
whether the provtifiition bo si» grave and smiileTi as to deprivt* 
the offemler <»f the p(»vv<‘r ol self-control, it is udrnissible to 
take into acctmnt the condition of mimi in which tlx* ofTemler 
Wft.s when tin* prt»V(K*Ati<m was given ; ICmp, v. Khwjayi, /. h /A 
2 Mail, 122, where the aceiistHl had beim justly enraged at 
the conduct of decenseir.s 1*011 and bi*en even foully abused 
by the det*easf»ti hirnsedf ; but the use of rather diHr<*spectful 
words, nor amounting t<» abii«e, by u wife to a drunken htslmml 
in not sufficient to exciisf* the fury of the husband ; Jimp, v. SaLha* 
ram, /, A. II, 14 Ihm, 6t»f. In another ease, M, a common 
workman, saw N committing adultery with Ins wife, and on the 
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following morning^ while lahonring under the excitement provoked 
by their misconduct, came upon them eating food together in his 
(M's) house, while his wife had neglected to prepare food for him. 
M took up a bill-hook which was at hand and killed N. It was 
held that if M connected the subsequent conduct of N and his wife 
with their misconduct of the previous ovoniug, and regarded it 
as an open avowal of their crimina] ndations, which, under the 
circumstances, he might have done, the provocation was sufficiently 
grave and sudden to deprive him of self-control, and to ^dueo the 
offence from nuirdiT to culpable homicide not amounting to 
murder ; liotja Munvjndu v. Jlffj*, /. L, R, 3 AffuL 33. Where some 
provoking w<»rdH being used by a soldier to a woman, she gave 
him a box on the ear, and the 8ol(li(‘r innnedaittdy trave her a blow 
with the pommel of his sword on the* breast, iiud then i*an after 
her and stabbed lier in the back ; thib was at fir‘«t deoniod 
murder, but it apjiearinu nfterwaids that iho blou given to the 
soldier was with an iniii patten, and that it drew a great deal of 
blood, it WHS holden l4» be manslaughter only; R, v. Stradman, 
Font, 21>*. An unwarrantable iinpnstminent of a nian^s person 
has l>emi hohlen Hiiffieient prov<K'ntion to make a killioif, even 
with a sword, nmnslnuglitm’ only ; R, v. llnrl:n»r^ \i\7 ; R, v* 
Withvrjt^ 1 Fast, ]\ 2*»3. 1‘luMeture, where a eoustHi>le took a 

inau without a won runt, np4Ui a eharire which gave* him no authority 
to do HO, and tin* pri’^oner ran awM\, and d S, wlio wav with the 
constiibh' all the tune, ran after the pri'iniu*!-, who, to prevent his 
Innug n»tak(Mi, killed .I S, it W’as holden to br manslaughter only, 
although, whilst under the charge of the constable, tie* prisoner 
struck the man who ga\e the charge, because a blow’ under the 
provocation of the illegal arrest w'ould not justify the convtable in 
detaining him, unless tho liUnv were likely to bt^ folluwtnl by 
dangerous conse<jueiii*es, and forincHl a new and distinct ground 
of detainer; /». v. 1 Mtml, V, (\ lul?; see, also, jR. v. 

TMsffipfon, iV». 80. If u man pull p.noth<»r's nos^*, or offer him any 
other great personal indignity, and the other thereupon kill him, 
it ia manslaughter only ; AVf. 13o ; 4 liL Com. 191. Or, if a man 
take another in adultery with his wife, and kill him directly on the 
apot^ it is manslaughter only ; 1 //ti/e, I8G ; R. v. Ahnniitg, T, 
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Baym. 212 ; 1 Ventr. 158 ; Beg. v. Keliy, 2 C. a»d K. 814. So, if 
a father see another person committing an unnatural crimo with his 
son and instantly kill him, it is manslaughter only; but if he hear of 
it, and go in quest of him, and kill him, it is murder ; Reg, v. Fu<her, 

8 C. and P. 182. Under Sect. 100 of the I'omil Code, the killing 
by a man of a person athunpting to have connection with his wife 
might not even be culpable homicide if the killing of the assailant 
were in good faith, i. e., in the belief that the killing of tho 
assailant would prevent the commission of tho act. Tho wife of tho 
prisoner had been forcibly taken to the house of the deceased, a 
native physician, who alleged that her presence was necessary to 
tilt* due performance of certain incantations. The prisoner, being 
suspicious of what was going to happen, was armed with a sword 
and watching from the roof of a houst* near. Whde so watching, 
he saw tho deceased actually attempting to violate liis wife. He 
then jumped down from tho roof, and whilo tho decoased, having 
risen from olT the pri»ou(*r’s wife, was escaping through a dotir, 
struck him with a sword in several pluc(*s, Iroin tho elTocts of 
wliich ho died. On appeal the High Court held that u conviction 
toi murder could not bo sustiiiiit*d, as the act was done under tlit» 
intlueuee ol grave and sudtlen provocation which deprivisl the 
prisoner of the power ol self-control; litt/, v. Jitimtithal Kahar, 

0 lU n. L. Cf . 33. 11 tin* deceased had beenactually attempt- 
ing to lavish the prisoner's wife, and liad not ceased his attempt 
wln*n the blovvft were struck, the homienh* would have been justifi- 
able under clause 3 of beet. iUO. Where tw'o prisoners confessed 
that having caught the deceased in tlie act of comiuittiiig adultery 
With the wife of one of them, they then and there killed him, tho 
offence was ht*ld not to be murder; R^g, v. Uour i'hund Volie^ 

1 W. U. CV. 17 ; iCcg. v. lioodhoo, 8 W. U. Ci . 38. Where tho 
prisoners found the deceased lying in bod with their sister, and 
forthwith ill-treated him, and from the effects of tho ill-treatment 
he died, it was held that tho provocation was sufficient to reduce 
the offence i.o culpable homicide not amounting to murder ; Beg. 
v. Kaseetmudditit 4 W, R. Ce, 38 ; Reg, v, Maithya C H’. H, 
Cr, 42. Butw^hero, under similar circurnstaiicos, the prisoner not 
only hi*at the deceased, but carried him for wjine distance to the 

IS r 
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bank of a river, and there out off his head, it was holden to be 
tnurdiT ; Itey, v. Yasin 12 W, B, Cr, 63. So, too, where a 

man suspecting Ins wife, and beeing her leave the house, took up a 
hatchet, iiud following Iht found her sitting down and talking to 
her paramour, and thou* and then killed her, it was held to bo 
tnurdi'f, as ho himself sought the provocation and prepared for it ; 
conHe(|uontly, it could not be said to be sudden ; v. Jlohan, 

I, /a IL H All 622. So, too, where the aeeii>ed was the cousin of 
the womanN deceased husband, and after making preparation, as 
in the last iMse, foll,/\\ed her, and finding her actually baviiig con- 
nectnm with her paramour, killed her, it was held to be muider; 
Jimji, v, Iju* lian^ H . 6*15 

To taki' away the lift‘ of a wift* because she is su.sp ‘cted, how- 
ever strongly, ot liaving euinmitted uduUer\. is murdc*r; /fc'/. v. 
hi 11 If, 2 (), A 1\* 814. A Wife's iesistanci‘ to an a(‘tof sexual niter- 
eouiso by her husliund h not grave and suildiui provocation ; iiiap. 
v. Ihtiliililtaif Ji U. VMh Julij IM^’> ; lun* is \wv denial of a thaige 
of ad alter \ madi* by in r husband, ulthuiigh he may have good 
n*HMon to suppose tlie (h nial is laK*'; 

Wheio u buv, aft* I fighmig with mother, lan hoint* bleediug 
to Ins fuilu’i, and lus lather immedi itely took a small cudgtbahil 
ran thn ('-ipiai Ims <»! 4I inilt* to the ])lac<‘ w here tlu‘ other boy was 
and htinck him a single blow with the stick, id which blow the 
bo^ ait< iwanlsdiMl, it was lioldeu to b<* manslaughttu ; 12 ^ 0. 
87. I’luh i *'t»im w'hat similar ciicuinsiuaees to those ul B 4 . v. Iloi - 
/to/, two jiiuges ol till* High Court at Calcutta uguiast tu.e uplu Id a 
ruling of lilt iN'S^uHiS ,ludge that this was murder, ami not man- 
Hliughtir, Uj,\\ Ihi.sser lUuHnjau^S IK, II. Cu 71. Where a 
luob thiew a pii'kpuiket into a poud tor the pm pose of ducting 
him, but he was lu.lvuiuuately drowned, this wa.s holden to be 
miiiislau^riilei , ll. v. 7/ujy, 1 ^’. 286, So, Uh), doubtless, 

if ti lima weie to pull aside the curtains of a palauquiu, in which 
WHH a Wvuuiiu whv> was acTU4stoined always to go abnvad veiled, 
and put his head 111, aud the husband («r near relation of the 
woman wore to kill the iiitradcr, this would probably bo holden 
to be culfvable homicide not amounting to murder. In charging 
a jury on the jioiut of provocation, a judge should tell them that, 
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U» bring the case within the first exception to Scot. 800, the pri- 
soner ma‘5t have been deprived of the power of self-c'ontrol bv 
grave and sudden provocation, that the feeling which took iiwav 
the power of self-control must have had an adequate cause, autl 
that the provocation mast not have been sought by the prisoiu'i* 
as an excuse for doing harm ; Reg. v. Gtiueah hxuhh\u\ 0 W. IL 
Ce, 72; R^g. v, llari Girt, 1 Ben, L, R A, Cr, J, 11, anti 10 
ir. If. Or. 20. 

No provocation, however great, will justify or extenuate a 
homicide, where there is evidence orexj)^^*^ malice ; R, v. Matnm, 
rout. 132. So, wlu're A audB, having fallen out, A said he would 
not strike, hut would give B a pot of ale to strike him, wberenpon 
B <lid strike, and A thereupon killed hiiti, this was holdeu to b(' 
murder; 1 //a/^ /.. r. 1 3, 21. 'rhe^^*' Iw’oeasc s would (*nme within 

llio first jiroviso to KxcH'ption 1 to Seet. 300, because tlu' pro- 
vocation would hav(‘ bomi sought, or voluntarily provok(>(l, by the 
‘'layer as an excuse for killing or doing harm to his oppoinmt. If 
two persons fight upon a sudthm (juarr(‘l, and l)(‘ separatisl, mnl 
oMt» ol them niterwards, having proviiliul himself with a deadly 
we apon, lies in wait for the other, to have an opportunity, thus 
iiinn‘d, to renew' the (juarrel, and they nc(‘ordingly m(*et, (juarrcl, 
and fight, and the man wlio is armed kills the other, this is 
nuirii(‘r; see R, v. 1 Lforh, 15J ; ] J\ (\ 24o. 

Provuo 2, Rjrct p, 1, Stei, 300 , Prm'oettt iint hg arts af Piihlif’ 
Si rvnitfii — ArrtJtf, / // Offirere of Junfirv. — A man is by law siippoHod 
to bow before its autii<»rity ; therefon*, no ai-tion of any ofiicer in 
obedicMUM* to tlie law* will be a sullicient ground of jirovoealion so 
as to excuse in any way the killing of tli(‘ ofiicfr. Threi* things 
are to be attended to in inatt<'rs of tins kind : the legality of the 
deceus<vl*s autln^rity, the legality of the mode in wliich lie exor- 
ci^'od it, and the def(‘ndaiit’s knowledgeof that authority ; for, if an 
officer be kilU*d in attempting* t<» execuleawrit or w'arrant invalid 
on the face of it, or against the w'rong piTson, or out of the 
district w'here alone it could be legally execuU*d ; or if a private 
|ierson interfere, and act in a cas4* wliere he has no authority by 
law to do «o ; or if the ilefendant had no knowledgeof the officer's 
business, or of the inteution with %vhich a private person interferoH, 
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and the officer or private person be killed, it would be man- 
slaughter, or culpable homicide not amounting to murder, only. 
By the law of EngJaml the officer, and per>on8 acting in aid of him, 
enjoy this protection eiinfh, moranrfo, et redeundo ; therefore, if an 
officer, on his way U) do bis duty, be opposed and killed, or if he 
arrive at the place, and in conHe(|ueDceof opposition retreat, and on 
his retreat be killed, it is murder ; /^W. 308» 30D ; 9 Co, G7h ; 1 Ilale, 
1*02, Uejj, V. Pliclpst ( and Mar. 1 80. (1) Legality of the Authority. 
--If an officer having a warrant from a proper magistrate to appre- 
hend H for felony, or if B be indicted for felony, or if the hue-and- 
cry b<* levied against B, in tlu'se cases if B, or any of his accom- 
plices, kill the officer, or any person joining in the liiie-and-cry, 
it is iiiurd(*r, whether H be giiilty or innocent of the felony 
charged against him ; Foftt. 318, But if the warrant were illegal, 
and void upon the face of it ; 8(^0 1 7/a/c, 459 ; 1 ivW, P. C. 310; 
or issued with a hliink on it, ami the blank was afterwards filled 
Uj»; IL V. Stoehley, 1 P, 6\310; llonsin v. Parnnr^ (> T, It. 
1 22. U, V. Wintnek, 8 T. It. 454 ; U, v. llootl 1 Mood. ( \ C. 281 ; 
or issuetl with an insufficient dt‘scrij)tion of the defendant, as, 
for lUHtuiice, if it wore lo take the son of J S, 5/., or if it he 
attempted to be ex(«cuted against C instead of ; the killing 
would be manslaug)it<*r only. If a writ ol execution in civil 
cases be corrert upon the face of it, although th(‘ judgment bo 
erixmeous, or tlie procee<lings irr(»guliir, if the* officer endeavour- 
ing to execute it be resisted, and killed, it is murder; 1 Hale, 
497; Cost 411, il2. (2) Legality of iht Mode of ejc»*eutifnf 
U’liMvng, — TIu' warrant inu'-t Is' exeeutcsl within the proper 
jurisdu’tioii and hy the persmi authorised by law to execute it. 
If the constable (’f the village of A iitteiupt without a warrant to 
suppress a tumult in the tillage of B, and he resisUsl, and kilknl, 
it is mauslaughUT only, for he had authority in such a ctiAO 
w'lthin tlu> village of A t>uly ; 1 Hale, 459. So if a slieritf^s 
officer attempt ti» execute a writ out of the proper county, and be 
reflated, atal killed, it is luanalaugluer only ; I HaUj 457, et eeq. 
K constabh' who had a warrant to apprehend A, gave it to bis 
son, who, in attempting ti» apprehend A, was stabbed with a 
knife wdttch be had lu his hand, the c<mstablc being in sight 
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bat a quarter of a mile offt it was held that the sou had 
110 authority to apprehend A; JJ. v. Patinirv, 7 C. ami I\ 775. 
(8) DeJmlanVs Knowledge of the Deeca,wd^s Authoritij or hdeniion, 
— If the slaver knew the officer’s business, either expressly from 
the deceased, or impliedly from the surrounding circunistjmcos, the 
killing is murder; R.y. Hotvarfhy I Mood^ C. C. 207 ; but if he was 
iguomnt in this respect, it is manslaughter only; 1 Ilairk, r. 13, 
its, 49, 50; Fast. 310; 1 Hale, 45S. Where a bailiff rushed into a 
gentleman’s bedchamber early in the morning, without giving the 
slightest intimation of his business, and the gentleman, not 
knowing him, wounded him with his sword and killed him, this 
was held to be manslaughter ; 1 llaU^ 470. Whore, however, a 
constable shew's a warrant; ] Hale, 4(>1 ; or where it appesra 
that the defendant knew him to be an officer, and said, St/and 
(»fT ! I know you well enough ; come at your peril ! ; /i. v. Peuu 
f'ro. Car, 183; if tlu* offieer ho kdled by the defendant, if will bo 
murder. If a constable interfere to prevent an affray within his 
own village and ho be killed by out* of tin* inhabitants, or other 
person who knows him to be a constable, it will la* murder ; but 
if by a strangi'r, it wdl be manslaughter only. So if one of 
M'V(»ral know him to be a constable, it will bo murder in him and 
inanslauirhUT in the r(»st; I Hah , 138. If a eonstahlo command 
the pcaee ; 1 Hide, 4f»l ; or shew his staff of offic*!* ; Font, 311; 
this, it would seem, is a sufficient intimation of his authority. 
Fattier, on this jmint, siiys : — “ With n*gard io those ministers of 
justice who, in right (if their office, are eonsorvafors of the peace, 
and iu that right uloue interpose in the case of riots or affrays, it 
is necessary, in onier to make th(» offence of killing them amount 
to murder, tliat tin* parties concerned should have some notice 
with w’hat iutiuit they interpose; otherwise, the jktsouh ougaged 
may, iu the lu'at and bustle of an aflray, itnagiue that they come 
to take a part in it. Hut, in these cases, a small matter will 
amount to a duo notification. It is sufficient if the [mure ho 
commanded, or the officer, in any other manner, declare with what 
intent he interfWHcth, or if tin* officer be witliiii his projM»r 
district, and known or generally acknowledged to bear the office 
he assumeth, the law will presume that the party killing had 
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due notice of bis iutont^ specially if it be in the day-time. In the 
night-time some farther notification is necessary, and commanding 
the peace, or using words of the like import, notifying his business, 
will bo sufficient. I remember a saying of a very learned judgr, 
that a constable’s staff will not make a constable. This is very 
true. But if a minister of justice bo present at a riot or affray 
within his district, and in order to keep tho peace, produce bis 
staff of office, or any other known ensign of authority, this, 
I conccivo, will be a sufficient notification with what intent ho 
iutorposoth.” Private persons, however, when they interfere, must 
expressly intimate the intention with wliicli they interpose, other- 
wise the killing of them will bo manslaughter only ; Fo^f» 310, .31 1, 

If, liowever, expri^ss maliee be shewn on the part of the person 
killing, even the eases which hnvi' been statt'd to bo manslaughter 
only will b(* miirder ; II, v. N/oe/.At/, 1 P. F, 310; R, v. 

Fast, 135, 

Cases arising out <»f the right of private defence will be fouud 
at pp. lOM-l 13, . Etrrtpihih provides for the ease of a person 
who unintentionally has o\eeede<l the nglit of pnv'ate defence, in 
wliieh ease tlu' slnym* is not guilty of inunb'r but of culpable 
homicide not amounting to murder. If, liowevi'r, the e\et‘ss is 
not unnitcntional, the of! mre is murder. 'I’lins. wlii're the pri- 
siuier found deei'a^ed in the acf of h«>UM'bn‘ ikii’g b\ night in Ins 
house, and killed him with a hnlali, \riiicli he Inifi (ailed fur, as h(‘ 
adinittiMl, f(»r that purpose, tin* Higli Court h(*M that la* was rightly 
couvietod of murder, ns he had itiftnh nmlbi done inort' harm to 
the decensial than was necessary for the puiposi* of sclf-defenct‘, 
mid that, not whiUt depnxed (»l the poxMTofst If-coutrol ; /iVy. v. 
Ihirvan 5 IT. K, Cr, 7«3. 'rin* right <‘f private* dtd'enee only 
eoutiuuc's as long ns tlio oireiiee continues, and n slaung after the 
offence has ceased is not covered by this exceptioi* ; 

Bo/aW 10 \\\ n, (b, {K 

3, KUliug s . — An otbeer <»f justice, resistetl 

iu the exec utiou (»f lus legal duty, may repel forc*» by ferce, and 
if, iu s<» doing, he kill the jK*rson resisting, it is justifiable 
homicide; and this in civil as wi 11 as criminal cases j 1 Jlalf, 
4111 ; 2 IlaU , 1 18. The mmc as to perNOus acting iu aid of tho 
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oflScer; Fast. 318. A party, whether acting as a chaukidar or a 
private person, is protected by law in using that amount of 
violence necessary to secure a fugitive house-breaker ; v. 
Proiab, 2 17. K Cr. 9. Still there must be an apparent necessity 
for the killing; for, if the otfieor were to kill after the resisting 
had ceased (1 East, P. C. 297), or if there were no reasouablo 
necessity for the violence used upon tho part of the ofticer ( P. v. 
Uoff'tv, 1 IVwf. 210), tho killing would be manslaughter at tho 
least. Also, in order to justify an otlieer killing a person, it is 
uecs^ary that he should be legally authorized to tako and keep 
hill), and be executing his duties legally, so that tho killing of 
the ofticer would be murder. If the olHcor uuiuteutioually i'Xeoed 
liis duties, and thus kill the person he has to arrest or keep in 
custody, tho Code specially provides that that is culpable homicide 
not amounting to murder. 

If the prisom*rs m a jail, or going to a jail, assault the jailor or 
oflictT, and he, in his dofeuce, kill any of them, it is justifiable 
lor tlie sake of preventing an escape; J Ifalv, 490, 

The prisoners, fearful of being pnnislH‘d if they allowc'd an 
outlaw, for ulujse ap])reheiisioii a reward had been offered, to 
escape, and tliiukuig tlu'y were acting lawfully, kdled him wliile 
he was uttemptiug to I'scape ; it was held tiny were guilty of 
eulfiable liomieide not auiountiiig to murder ; lir(j. v. Amun, 
o A . ir. 140. 

Jhnth in a anddrn JJxrrptiou 4, "ThiH exception docH 

not apply to a case of a light arranged beforehand; Emp, v. 
Fit hull tiildirit L /-». A*, o C(iL 31 ; Ib’fj, V. Zalim, 1 IT. It. Or. 
43, and to obtain the benefit of thi.s exci’ption the uccused must 
bring himself strictly within all iU terms; lOfj, v, AhnI, 3 17. U, 
Cr. 18 . 

Oulpahlr Homirittv by (Junsmt, Except iun o . — Tills is a pro- 
vision p(*culiar to the Indian Penal Code, and doubtless was intro- 
duced for the purpose of putting a stop to certain practices which 
prevail m India, amounting under the English I.«ttw to murder ; 
but which were nevertheless, in some measure, sanctioned liy the 
religious belief prevalent in that country. The Indian Law Com* 
missiouers say : — ** It appears to us that this description of 
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homicide oogfat to be panished, but that it ought not to be 
pam»bed so severely an murder. Our reasons for not punishing 
it so severely as murder are these: In the first place, the motives 
which prompt men to the commission of this offence are generally 
more n^spectable than those which prompt men to the commission 
of a murder. Sometimes it is the effect of a strong sense of 
religious duty, sometimes of a strong sense of honour, not un- 
frcquoutly of hnmamty. The soldier who, at the entreaty of a 
wounded comrade, puts that comrade out of pain ; the friend 
who supplies hiudauum to a person su tiering the torment of 
lingering diw^vse ; the freed-mun who, in ancient times, held out 
the sword that his master might fall on it ; the high-boru native 
of India, who Htabs the females of his family at their own entreaty, 
in order to save them from the heimtiousness of a band of 
mnruuders, would, except in Christian socitaies, seurcely bethought 
eulpabb* ; and even iu (Christian soeioti<‘s, would not be regarded 
by the [iiiblii*, aii<l ought u(»t to be treaU'd by tin* law, as assassins.^' 
Also the eriiue of eulpable homicide by eoiiHeiit does not produce 
any souso of geut'ral ins<»eurity to Mjciety* 

This exeeptiou must be counidered m applying it, first, with 
refenmee to the act eiiuseuted lo or authorizrti ; and next, with 
negat’d to the jiersou or persou*4 aulliori/.etl ; and a- to each of 
these some degree of particularity at lea>t should appear upon the 
facts proved liefore the o\i‘eptiuu can la* ^ul(i to ajiply. It does 
not refer to anytlnug bluirt of suffering the luthctiou of death, 
or ruuniug the lisk of hu\iug death iiitlieied, under some defiuite 
oireumstauces, not merely of time, but of the irKsle of inflicting 
it, Kpeeilically consented to, as in the ea**es of suttee or duelling 
which seem to have bwn chiefly in the minds ot the framers of 
the Code, It would uot appear to eoutompbite a cunseut to the 
acts of persons uot known or ascertained at the time of the consent 
being given. The consent may bo inferred from circumstances, 
ami need uot be established by actual proof of express eousout. 
There is great difticulty, however, iu holding that a general cou- 
sout to take the risk of the lethal acts of such aud all of the 
iiiombers of an opposing mob can be lUipuUHl to each membt*r of 
each mob from the mere fact that both mobs go out armed iu 
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order to have a fight ; and if there were snoh a general oonaent, 
it cannot be snpposed that it would be a consent within the 
meaning of this exception^ and would involve the proposition 
that the Legislature intended by it to confer a spocies of privilege 
upon the murderous acts of riotous assemblies^ provided their 
members should add to their offence the farther (juality of deli- 
berate premeditation in the commission of it ; v. NayammU 

din, 1. L. R. 18 Cal. 484 (F. B.). 

The case of a suttee is a noted example of this exception ; Emp. 
V. Bohimuddin, I. L. R. 5 Cal. SI. Z, a Hindoo woman, consents 
to be burned with the corpse of her husband. A kindles the pile. 
Here, if Z be above the age of eighteen years, A has committed 
culpable homicide not amounting to murder ; but if Z be imder 
eighteen, no amount of consent on her part can reduce the crime 
below that of murder. In a case of suttee, some of the prisoners 
actually set fire to the pilO| while one who did not co-operate, in 
the first instance, in causing the death of the widow, took an active 
part in causing her to return to the pile when she had loft it, after 
having been partially burnt. The Bengal High Court held that 
the former prisoners were guilty of culpable homicide, and the 
latter one of abotmeut of suicide ; I R, J, and P. 1 74. 

Whore death supervened upon emasculation, voluntarily sub- 
mitted to by an adult, the operator was held not to bo guilty of 
murder, but of culpable homicide ; Reg. v. Bohoolun IJijrah, 6 W* 
IL Cr. 7. Certain snake-charmers, by professing to be able to 
cure snake-bites, induced several persons to allow themselves to be 
bitten by poisonous snakos, and from the effects of the bite throe 
persons so bitten died. The High Court laid down that clauses 
2 and 3 of Sect. 300, explained by illustration (r), shewed that 
the act of the prisoners in wilfully and intentionally causing the 
deceased to l>o bitten on their naked bodies by a deadly snake, 
an injury sufficient iu the ordiuaiy course of nature to oausci 
death, is not the loss murder because they may have believed that 
they (x)uld riMuove, and intended to remove, by their incantations, 
the effect of the injury. If the offence bi« not murder, it is because 
it falls within the 5th exception to Sect. 300, i, e., where the 
deoeaacd takes the risk of death with his own eouseut ; but 
40 r r; 
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Sect. 90, mfet p. 97, provides that a consent is not snch a consent 
as is intended by any section of this Code, if the consent is pven 
under amisconception of fact, and if the person doing the act knows, 
or has reason to believe, that the consent was given in consequence 
of snch misconception. There was no doubt that the deceased in 
this case did give their consent under a misconception of fact, tit:'., 
the belief that the prisoners, by incantations, could heal or 
protect them from the bite of venomous snakes; but if the 
prisoners believed, though erroneously, that they had the power 
of restoring to health persons who might have been bitten, in 
that case they did not know that the consent of the deceased w as 
given in consequence of a misconception. In that case they 
must have acted in the belief that the deceased gave their consent 
with a full knowledge of the facts, and in the bohof of the 
existence of powers which the prisoners asserted and believed 
themHclves to pos8<*8« ; and, in this view of the caso, the prisoners 
would bo guilty of culpable homicide not amounting to murder, 
under Sect. J104: v. Pumi FatiaPia, lu R. A, Cr. J, 

27 ; and 12 U’. U. (V, 7. A suake-chunner exhibited in public a 
venomous snake* wdinse fangs he know had not been extmeted 
and to shew' his own skill and dexterity, but w'ithout any intention 
to do any harm to any one, placed the snake on the head of one 
of the spet'tutors ; the spectator trit*d to push off the snake, was 
bitten, and died in (HMiHi'quenct*: it was hehl that the snake-charmer 
was guilty undt'r Sect. JKI4 and not Sect. \ ; Emp, v. Gunt^^h 
/Wm/t f. L, R. :> (\tL :151. 

Duelling would also simmu to come witliin this exception, for 
©ach of the partii's manifestly takes the risk of death with his 
own eons<*nt/’ Kncli couheuts that the other shall tin^ at him 
with a pistol, or thrust at him with a sword, and the law* might 
possibly imply that that whs a ooiimmt ; whatever might be the 
result i»f tht‘ tiring or thrusting. There l^, however, a difference 
l>etween a duel with pistols ami one with swords : m the former 
©ach person tirt*s straight nt the other, tiiui then* is no effort by way 
of defence by t*ither, each takes the ehauce that the shut from 
his adversary's pistol which is aimed at him will kill him ; in a 
duel with sw'ords on the contrary each endeavours to ]>arry his 
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adversary’s thrasts and prevent himself being: killed, it is in fact ^ 
a premeditated fight ; and in Emp* v. Bohimuddin^ LL. It 5 Cid, 
31, it was decided that this exception refers to cases where a man 
consents to submit to the doing of some particular act, ojiher 
knowing that it will certainly cause death, or that death will be 
the likely result, but not to running the risk of death from some- 
thing which a man intends to avert if ho possibly can do ho, even 
by causing the death of the person from whom the danger is to bo 
anticipated. In a later case, however, when a fight botw^'cn two 
bodies of men deliberately fighting together resulted in death, a 
greater proportion of the men being armed with deadly w’eapons, 
and it appearing that the deceased was an adult and that no unfair 
advantage was taken by the one side or the other, it was held 
that the offence committed was, under this exception, the offence 
of culpable homicide not amounting to murder ; lSam$ht‘Te Khan v. 
Emp., /. L. R, G Cat 154. This last case was, however, dissented 
from by tbo majority of a Full Bench in Emp, v. NayarntMidin, 
L L, B. 18 f’a/. 484, in so far as it lays down as a rule of 
law that consent is to be inferx'cd under the circumstances thorein 
set forth. 

Seciion 301. Killing of Party other than the one intended , — It 
has been decided by the English law that, if A, intending to kill 
if, kills C, in inisUke, it is murder. The I’enal Code provides that 
the offence of killing C shall bo of the same nature as the killing 
of B would have been, ha<l he been slaiu. Where the accused 
killed A, whom h(^ had no intention of killing, having intended 
to kill B, with a highly lethal weajxui, like a dao, h(> was held guilty 
of the murder of A; v. Phmonet Ahum^ H W, R, Cr, 78. 
Where a perbon, intending to kill the husband of a woman with 
whom he w^as carrying on an adulterous intriguo, waylaid him in 
the dark, but by mistake killed another man who came along tbo 
road, he was convicted of murder and hnng^ Government v# 
Oovimla, 3 3/. Dig. 125, ^IGO. 

Dultee of Judge in ehinjtng Jury , — When a prisoner is on his 
trial by a jury upon a charge of murder, it is the duty of t he judge to 
point out to the jury accurately the distinction Ixetween mordor and 
culpable homicide not amounting to murder, and to direct their 
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attention to tfae evidence^ and leave them to find the facts and to 
say (nnder his direction as to the law) of whatoffencethe prisoner 
has been g^lty ; Beg, v. Shamshere Beg^ 9 B. W, Cr. 51. In 
charging a jury in a case of culpable homicide not amounting 
to murder under Sect. S04, the judge shonld call upon the jniy to 
state what kind of culpable homicide they consider the prisoner to 
have committed, as that section prescribes different punishments ' 
for different classes of that offence ; and, in the absence of any such 
finding by the jury, the High Court will hold that the conviction 
was for the lighter description of that offence ; Reg» v. Ameer Khan, 
12 W. R. Cr. 35| and 6 Z. B. App. 87, n.; t. a., the judge 
should ask the jury, whether the prisoner had done the act causing 
death with the intention of causing death, or such bodily injury 
as was likely to cause death ; or whether he had done it simply 
with the knowledge that it was likely to cause death, but without 
etibor of the foregoing intentions; Reg» v, Kali Oharn Dae, 6 Ben. 
Z, fl. App, 8(5, and 15 BT. 7J, Cr. 17. The charge, in fact, should, 
in the first instance, be framed so as to charge the prisoner with 
that class of offence of which it is believed he will be found guilty, 
or if there bo any doubt, then a separate charge should be fiamed 
under each portion of Sect. 304, aud the jury should then be 
directed to find a verdict upon one or other of the charges accord- 
ing to their appreciation of the evidence. 

The mere fact that the body of the murdered person has not 
been found, is not a ground for refusing to convict an accused 
persou of murder; Emp, v. Bagir^dh, T. 1. B. 8 AIL 883; but a 
judge WHS held t^) have exercised a right discretion in not passing 
a seuUmoo of death for murder where the dead body of the persou 
murdered had not been found ; Reg. v. Budduroodeen, 11 TT. B, 
Or. 20 ; aud when that is the ease, the strongest possible evidence 
as to the fact of the murder should be insisted on l^fore an accused 
person is eonvicUMi ; « Shikdar v. Emp., /. L. fi. 1 1 Cal 635. In 

Bombay, lu a case where the body of the deceased had not been 
found, and the main evidence against the acenaed was that of an 
aooomplioe who was not corroborated, the Advocate-Oeneral 
informed the Court, under Sect 883, Cr. P.C., that he wonld noi 
farther prosecute the aoooaed open (he charge then made egaiBal 
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Idm ; thereupon the accused was discharged^ but the presiding 
judge did not direct that such discharge should operate as an 
acquittal ; Emp* v, Vishnu Hurry, 4th Sessions, 1887. 

Section 804. Culpable Homicide not amounting io iUurde^r.— The 
first part of this section applies only to cases which would bo 
murder if not falling within one of the exceptions in Sect, 800 ; 
Beg. V. Gora Ohund, 5 T7. B. Cr. 45 ; in which this section is 
fully discussed by Peacock, 0. J. ( Trevor and Xotman, JJ., con- 
curring), and in the following words the distinctions which exist 
between murder and culpable homicide not amounting to murder 
are pointed out An offence cannot amount to murder unless 
it falls within the definition of culpable homicide; for Sect, 
300 merely points out the cases in which < culpable homicide 
is murder.’ But an offence may amount to culpable homicide 
without amounting to murder. Culpable homicide is not murder 
if the case falls within any of the exceptions mentioned in 
Sect. 300. The causing of death by doing an act with the 
intention of causing death is culpable homicide. It is also 
murder, unless the case falls within one of the exceptions 
in Sect. 300. Causing death with the intention of causing bodily 
injury to any person, if the bodily injury intended to be inflicted 
is sufficient in the ordinary course of nature to cause death, 
in my opinion falls within the words of Sect# 299 ^ with the 
intention of causing such bodily injury as is likely to cause 
death/ and is culpable homicide. It is also murder unless 
the case falls within one of the exceptions in Sect. 300, clause 8, 
Causing death by doing an act with the knowledge that such 
act is likely to cause ^th is culpablo homicide, but it is 
not murder even if it does not fall within any of the exceptions 
mentioned in Sect. 800, unless it falls within clauses 2, 3 or 4 
of sect. 800, that is to say, unless the act by which the death 
is caused is done with the intention of causing such bodily injury 
as the offender knows to be likely to cause the death of the 
person to whom the harm is caused ; or with the intention of 
causing bodily injury to any person, and the bodily injury 
intendi^ to be inflicted is sufficient in the ordinary course of 
aalitie to oaosa death; orunlessthe person oommitti^ the act 
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knows that it is so imminently dangerous that it must, in alt 
probability, cause death, or such bodily iajuiy as is likely to cause 
death. In speaking of acts, I, of course, include illegal omissions. 
There are many cases falling within the words of Sect. 299/ or with 
the knowledge that he is likely by such act to cause death/ that do 
not fall within the 2nd, 3rd or 4th clauses of Sect. 300, such, for 
instance, as the offences descriljcd in Sects. 279, 280, 281, 282, 
284,285,280, 287, 288 and 289, ante, pp. 341 to 348, if the 
offender knows that his act or illegal omission is likely to 
cause death, and if in fact it does cause death. But although he 
may know that the act or illegal omission is so dangerous that it 
is likely to cause death, it is uot murder, even if death is caused 
thereby, unless tht^ offender knows that it must in all probability 
cause death, or such bodily injury as is likely to cause death, or 
unless he intends thor(»hy to cause deoth or such bodily injury as 
is described in clauHes 2 or 3, Soot. 300. As an illustration, 
suppow* a genileinatj should drive a l)uggy in a rash and negligent 
manner, or furiously along a narrow crowded street. He might 
know that ho was likely to kill somo person, but be might not 
iutend to kill any one. In such a case, if ho should cause death, 
1 apprehend, h<* w’ould bo guilty of capable homicide not amounting 
to munler, unless it sluinhl bo found as a fact that he knew that 
bisnet wasso imminently daugiTous that it must, in all probability, 
cause di»ath or such bodily injury, Ac., ns to bring the case within 
the 4th <dause <»f Sect. 3()0, In any ordinary case of furious driv* 
iug, the would scarcely w*arrant such a fimling. If found 
guilty of culpable homicide nut amounting to murdtT, the offender 
might be punisluMl to the extent of transportation for ton years, or 
imprisonmmtt for ten years wdth fine (sim) Sects, 3(4 and 59): or if 
a European or American^ he would la* subject to penal servitude 
instead of transportation. It would not be right in such a case 
that the offender should Ix' liable to capital punishment for mor- 
dor. The first part of Swt. 304 would not apply to the case. 
That applit»s only to cast's which would be murder if uot falling 
within one of the exceptions iu Sect. 300, If » man should drive 
a baggy furiously, uot merely along a crowded street, bnt inten* 
tionally iuto the midst of a crowd of persons, it wonld probably be 
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found as a fact that he knew that his act was so imminently dan* 
gerons that it mast, in all probability, cause death or such bodily 
injury, Ac., as in clause 4, Sect. 800. From the fact of a man’s doing 
an act with the knowledge that he is likely to cause death, it may 
be presumed that he did it with the intention of causing death, if all 
the circumstances of the case justify such a presumption ; but 
1 should never presume an intention to cause death merely from the 
fact of furious driving in a crowded street in which the driver might 
know that this act would bo likely to cause death. Presumption of 
intention must depend upon the facts of each particular case. Sup- 
pose a gentleman should cause death by furiously driving up to a 
ndlway station. Suppose it should bo ]>rov('d he hud business 
in a distant part of tlie country, say, at the opposite terminus ; that 
ho was intending to go by a particular train; and that ho could not 
arrive at his destination in time for his business by any other train ; 
that at the time of the furious driving it wanted only two minutes to 
the time of the train’s starting; that the road was so crowded that 
he must have known that he was likely to run over somo one and 
to cause death. Would any one, under th(' circumstances, proHumo 
that his inteutiou was to cause death f Would it not bo more 
reasonable to presume that his intention was to save the train H 
If the judge or jury should find that his infoutiou was to save the 
train, but that ho must have knowu that ho was likely to cause 
death, h(» would bo guilty of culp.'tblc homicide not amounting to 
murder, unless they should nUo find that the risk of causing of 
death was such that he must have known and did know that his 
act must, in all probability, cause death, &c., witliiu the m(*aiiing 
of clause 4, Sect. 800. ’’ JSoe, also, Kuip, v. (hvinda^ L Ij, 11. 
1 Ihm. 342, ant* t p. 874. 

titrtinn 804a. Iha^h fhroiffjh Jittnh or N(*rfl{gpuf This Boctiou 
dcK*H not apply to a case in which there has been the voluntary 
comm issioii of an offence against the person. If a man iuien- 
tionuily commits such an cdfi^ucc, and consequenccH beyond his 
immediate purpose result, it is for tho Court to d<*t<Tinine how 
far he can bt* held to have the knowledge that he was likely by 
such act to cause the actual result ; and, if such knowledge can 
be imputed, the result is not to bc^ attributed to mere rashness ; 
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if it OMnot be impated» still tbe wilfiil offence does not take the 
character of ras^ess, because its consequences have been un- 
fortunate; In re Nidcmarti, 7 Mad. H, C. Jtep. 119; Beg. v, 
Pemkoer, 5 N. W» 38 ; Emp. v. Idu Beg, J. L. B. 3 AIL 776 ; 
Emp. V. Damodaran^ I. L. B. 12 Mad. fi6 ; Emp. v. Shivappa, 
J8« B. lith March 1889 ; Emp. v. Keegan, B. B. 2i(h August 1898. 
Acts^ probably or possibly^ involving danger to others, but which, 
in themselves, are not offencesi may be offences under Sects. 336, 
837, 388, or 304 a, if done without due care to guard against the 
dangerous consequenoes. Acts which are offences in themselves 
must be judged with regard to the knowledge, or means of know- 
ledge, of tho offender and placed in their appropriate place among 
offences ; Emp, v. Keiahdi Mundul, I. L. R. 4 Cal. 764. In a sub- 
sequent case, however, the Court held that, where an accused was 
charged with culpable homicide, but convicted under Sect. 304 a> 
and the evidence showed that the deceased had an enlarged spleen, 
and that his death was caused by rupture thereof through blows 
given by the hands of the accused, but whether in anger or not does 
not appear, in order to find the accused guilty under this section, 
tho jury must not only be satisfied of tho prevalence of diseased 
spleen in the district in which the occurrence took place, but also 
that tho accused was aware of such prevalence, and of the risk 
to life involved in striking a person affiicted with that disease ; 
Emp . V. Safaf ulla, Hi. 8 1 5. In this case, however, the j udgos do not, 
in any way, deal with tho fact that the accused had committed an 
offence by theact which ho did. Wherea kohiraj, who had no know* 
ledgo of surgery, operated upona man for internal piles by cutting 
them out with a clasp knife, an admittedly dangerous operation, 
and the patient died, it was held that ho had committed an offence 
under this section; Sukaroo v. Emp., L L. R. 14 Cal, 566. A, a 
servant of a railway company, while moving some trucks by coolies 
on an inclme, discharged this duty negligently, and lost control of 
the tracks. T uder his orders ouo of the coolies attempted to stop 
the trucks and was killed in tho attempt. It was held that A 
was guilty under this section ; Emp, v. Xand Kishore, I. L, B. 
6 ML 248. The lessee of a ferry, who has the exclusive right of 
conveying passengers across a river at a particular spot, is 



siCTS. 807, 308.] AiTiMpr to mohdik, Ac. 


m 


responsible for seeing that the boats he suffers to be used are in 
a fit state for use, and if loss of life is caused through the u,se of 
an unsound boat, he is liable under this soction; Emp. \\ 

L L. K 10 AIL AIL 

In the course of a trivial dispute the accused ga\e the di'ceasod 
a severe push on his back, which caused him to fall a di&tauce of 
two and a half cubits on to the road, and in such fall he broke his 
big too. A few days afterwards the deceased died of tetanus. 
It was held that the accused was not guilty under this section ; nor 
\et of culpable homicide not amounting to murder, because there 
was no likelihood of death following, and, o fortiori, no designed 
causing of it; livy. v. Jc/iarjy*?, /. h» IL 1 ^fai^. 224. 

The question, wlietber intercourse with an immature wife by a 
full grown husband is dangerous and punishabie, must depend 
upon the circumstances of each case, but if death be caused by 
such intercourse, and the act of cohabitutiou was in tlie particular 
caso likely to lead to dangerous coiiheqmuicos, and imlieated a 
ncklesH in d I If (’relict* to the uelfan* of tlie girl-wife, tht n the 
husb.iud may be eioivieted of causing d('ath by a rash and 
negligent act ; E/ojt. Hurrer Mahan, /. /.. IL 18 Cal, -11), 

P’or the dt timiieu of rushr.e.s.s and iiegligeneo see, ante, p, 342. 

Fi)r other rulings iii cases of homicide, sec the notes to tho 
sections on exposure of children, pesf, pp. 3D8 and 40(1 ; and on 
hurt, p. lid. 

Aitempt to Murukr, Ac. 

Sects. 305 and 306. See post, p. 3U!). 

Sect, 307, At/cfapi'* to Whoever does any act 

with such intention or knowledge and under such 
circumstances that if he by that act caused death he 
would be guilty of murder, shall be punished with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine; and, 
if hurt is caused to any person by such act, the offender 
shall be liable either to transportation for life, or to sach 
punishment as is herdnbefore mentioned. 

50 P c 
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When any penon offending nnder this section is under 
sentence df transportation for life, he may, if hurt is 
caused, be punished with death. 

IllustratioDM. 

(a) A shoots at Z with intention to kill him, under 
snob circumstances that, if death ensued, A 
would be guilty of murder. A is liable to 
punishment under this section. 

(i>) A. with the intention of causing the death of a 
child of tender years, exposes it in a desert 
place. A has committed the offence defined 
in this section, though the death of the child 
does not ensue. 

(r) A, intending to murder Z, buys a gun and loads it. 
A has not yet committed the offence- A fires 
the gun at B He has committed the offence 
defined in this section ; and, if by such firing 
he wounds Z, he is liable to the punishment 
provided by the latter part of this section. 

(il) A, intending to murder Z by poison, purchases 
poison and mixes the same with food which 
remains in A s keeping ; A has not yet com* 
mitted the offence defined in this section. A 
places the food on Z’s table, or delivers it to 
Z’s servants to place it on Z's table. A has 
committed the offence defined in this section. 

Sect. 308. Attempt to commit I'ulpnhlr Homicide , — WhoCVOT 
does any act with suoh intention or knowledge and nnder 
such circumstances that if he by that act accused death 
he would be guilty of culpable homicide not amounting 
to murder, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
or with fine, or with both ; and, if hurt is caused to any 
person by suoh act, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, or with fine, or with both. 
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Ilbistratmu 

A, on grave and sudden provocation, fires a pistol at 
Z, under such circumstances that if he thereby 
caused death he would be guilty of culpable 
homicide not amounting to murder. A has 
committed the offence defined in this section. 
Sect. 309. See posff p. 399. 

Triable by the ^ourf of Session. A mirrant should issue in the 
first instance. Police offieersvuif/ arrest without a warrant, Attem^'ts 
to commit culpable homicide not (mounting to murder are bailalle^ 
but not attempts to murder, Xot cofiipoundabb . 

Charge, 

That you, the said A B, ou or about the day of‘ , 

at , did an act, to wit. , with such intention or 

knowledge, and under aurh circumstances, that if by that net you 
had caused the death <»f the said C D, you would have ben guilty 
of murder (and that j on by huelnu*! caused hurt to the said C I)) ; 
and that you liave thort by coimnitted an offence punishable under 
Sect. 307 of tli(» Indian Penal Code, and uithin, &c. 

Cvldf nee, 

l*poye some act done by the prisoner towards tlie ucconiphsh- 
ment of his objeet, by which act he ui any nn*asure launches his 
purpose so as to have it no longer under his c(»nfrol, and be able 
to stop It if he wished ; tlie illustrations (r) and ((/) to Sect. 307 
sufficiently explain this. 

It has boon held iii Bfiijibay that the act committed by 
the prisoner iiinst be such as is capable of causing death 
in the natural course of events. Therefore, where the prisoner 
presented an uncapped gun at A B ( Ixdieviag the gun 
to be capped) with intent to murder him, but was prevented 
from pulling the trigger, it was held that he had committed uo 
offence under Sect. 307 ; Heg. v. Cassuty, 4 Bf/m. II, C, Hep, 
0* C, J7. That case further rules that the contrary would, 
however, be the case if l!»e charge were of an attempt to 
commit an offence under Hect. 511, and, therefore, it would be no 
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defence under the latter section to shew that, in consequence of 
something which intervened, the act of the accused could not have 
caused death, and that all that is necessary under that section is an 
intent and a couseqocnt act tinder such circumstances that if the 
act were to cause death the slayer would be guilty of murder, or 
of culpable homicide not amounting to murder. Therefore, if a 
pistol was loaded with powder and shot, but the touch-hole was 
plugged that it could not possibly be fired, and the accu'*ed were 
wilfully to point the pistol at another and pull the trigger so as 
to fire the cap f»r ignite the priming, although in consequence of 
the stoppage the powder in the barrel was not ignited, the person 
presenting the pistol might bo guilty of an attempt to murder 
under Sect. 61 1 ; beoause, if his act of pulling the trigger had 
caiiHod thn pistrd to go off and the jM'rson at whom it was aimed 
Inwl been kdlinl, tiio killing would have amounted to murder; 

V. ('uKsiW//, u1 { nup, 1 he whole of the principles laid down 
in this case hav(* Ihh'Ii <lissent<»(l from by Straightf J., in A'mp. 
V. Niitllta, /. H, It AiL ]>, 43. It is further doubtful, from 
the woi’ding of Sect. 611, \^hetherit applies to any (*ase in which 
pnniNhineiit has bi*<*n elsewhere provided for an attempt to eommit 
till ottene(‘ . sis* the ctmimentN on Sect. 511. It >\ould be well if 
the pniieiples laid down in Jit'tj. v. could iKMVconsidered 

111 u in winch the pn>ouer was charged in the form given 
above, because S« I't. 3tt7 sa\H nothing about ihv posai bill ty of death 
being (Mused hy ili(» act, but only reijuires the doing of an act 
with ^Wih HIM ntion or kuowledgi*, and under siicli circumstances 
that, if tin (ti f ( ifistd (hath, tl«' dmu* would be guilty of murder. 
If one man mumiitnf to kill anotlu^r pulls the I ligger of a gun and 
thu'^ tires it and tin' otln*r man dui", this is murder. If the same 
man with the Mime luteiition ptunts a loaded gun at another and 
pulls the tiijiTger, but Irom something wrong in the mechanism the 
hanitm r doe»» not fall bufiicieutly low to hit the cap, and thus the 
gun iiei tind, surtdy this i« an act doue with such intention and 
under such i ireumstnuecHthat, if death bad bt'en caused by the act, 
murder would havo bivu committed. Straight, J., has held that 
if an accustsl did all Ik could do, and completed the only remain* 
mg proxitnal^ act lu his power, he should not escape criminal 
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responsiblitj, because, his own set volition and purpose having 
been given effect to to their fall extent, a fact, unknown to him, 
and at variance with his own belief, intervened to prevent the 
expected consequence of that act; £mp, v. Nuldha, f, L. R. 14 
AIL- p. 43. 

Under the 24 & 25 Viet. s. 100 such an act would be an attempt 
to murder if the gun were loaded with powder and shot, even 
though the gun failed to be discharged from want of priming op 
any such cause, and it certainly seems strange that such an act 
cannot bo brought withiu the much wid(T terras of Sect 307. In 
Iteg. V. Drown, 10 Q» IL D. 3Sl, the judges expressed an opinion 
iis to what constituted an attempt to murder in much the same 
terms as those used by Straight, J., and would probably have ruled 
to that effect if the ])oint had required decision on that occasion, 
although they would have had to overrule the case of Deg-, v. 
Si, Giorge, 0 C, and P. 4H3; with regard to w’hich Lord Cohrtdge, 
C. J., in Bi^g, v. DucLuorth [1892], 2 Q, 1?,, p. 86, said he should 
have thought, with great deference, that that case ought to havt* 
been got nd of by this time. With regard to It/g, v. f/eim, 9 C. 
find P, 523, Coliridge, C. J., in the same case remarked that there 
was fair reason on the facts— not making it a question of law — to 
doubt whether there had, in that case, been an attempt to 
discharire a loaded lire-anii within the meaning of 7 Wm. IV and 
I Viet c. S5, H. 3. 

Where an accMised dealt two or three blows with a stick on the 
head of a man which stunned him, but which wore not sufficient 
to cause his death, uud then, believing the man to be dead, put him 
into a hut, and set fire to it with the intention of destroying the 
evidence of the supposed murder, in c onsequence of which the 
man died, he is rot guilty of murder but of an attempt to nanrder; 
Emp, V, Khandu, L L. fi. 15 Dorn. 194 (Full Bench^ di$$eniiente 
Panann, J.). 

Expiring Children ami other Pereom, — The following cases have 
been held to be murder in hiOgland, and therefore any act done 
towards those ends would bo an attempt to murder ; an odnatoral 
son who exposed his sick father to the air against his will, by 
reason whereof he died; 1 Hawk, c, 13, 5 ; a harlot who laid her 
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child iu an orchard where a kite struck it and killed it; a mother 
who hid her child in a pig-sty where it was devoured; parish ofiB- 
cers who moved a child from parish to parish till it died from want 
of care and sustenance ; 1 Bale, 432 ; 4 Bi. Com, 197. So, where an 
indictment charged the death of a child to have been caused by 
its mother casting it on a heap of ashes and leaving it there in the 
open air, exposed to tlie cold, whereby it died ; this was held to 
contain a sufficient charge of murder, inasmuch os it alleged a 
minfuaimev ; but if it had charged the death to have been caused 
by a mere nonfeaminre in the neglect of the defendant’s maternal 
duties, it aould have been bad, unless it had also shewn that the 
child was of so tender an age, or was placed in such a situation as 
to be unable to take care of itself ; Rffj. v. 1 Ven^ t'. C. 

836; see, also, B((j* Ilotjan, 2 Dm, f (\ 211 \ lluj, v. Coopet , 

1 Den. ( \ C. 459 ; Unj, v. Phiflpot. Dmrs. (\ C. 179. So, where an 
apprentice* died from harsh tn^atrneut on the part of his master, 
whilst ho was labouring under disease; this was holdeu to be murder 
lu the master; Ji v. S(junf\ 1 Urns. on Crimea, 5lh edit , (>58. If the 
charge, howi'ver, be one of of tmnpumnet , as in neglectingtoprovido 
food the proseeutioii must shew not only a duly »n the defendant tt» 
supply food, bill abo that tin* ehild was of sueh U*mler years* us to 
be unable to proNide food for itself; li, v. i\und, R and Ji. 20 ; 
Reg> V. P and \ and also tl^at the lefendant was 

iu the possessiofi oi means to provide for him , Re,f. v, Charullct. 
Deara. ( \ C, 453. If u charge of murder or attcmpliug to murder 
IB to be made out, it must also be .shown that the defendant 
icilfttlly withheld food, intending thereby to kill or commit one of 
the ofTouces mentiont^d iu Seel. 390, p, 3f)2, Reg. v. C\We, 10 
Oox*e Cnm. 517. In the case of the exposure of an infant, 

much, too, will depend upon the place where it was exposed. A 
woman loa\iiig her illegitimato child at its father's door can have 
no intention of ktlliug it, aud the act is really not \ uegligeut one, 
for she may easily suppose that the df>or would shortly be opened 
and the child found, though the aspect of this case eveu may l>e 
altered if the child be left iuBufficiently clothed on a wet or cold 
night or It) the blaxing noot)*day bqu of a tropical climate. A 
vei7 different <*ase is where a woman loaves her child in the bush 
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or jangle, away from humau keu, and where the wild beast may 
devour it, or whore it must inevitably die from the exposure ur 
starvation. Where a child was abandoned in a thicket close to a 
house and a footpath, wrapped in a quilt, and was found very 
shortly after its exposure, and died, not from the effect of its 
exposure, but from the ignorance of tlio people who found it and 
gave it no food, it was Itold that the prisoner could not be cou« 
victed of murder, or of an attempt to murder, as the exposure was 
not the cause of death, but that he was punishable under Scot. 31 7; 
Reg, V. K/iodabuti Fakeer, 10 W. R, Crun, 52; soe also Sect. 817, 
foetf p. d05, as to exposure of children. 

Suicide. 

Soct. 805. Ahetmeni of Suioide of Child ^ — If any porSOIl 
under eighteen years of age, any insane person, any 
delirious person, any idiot, or any person in a state of 
intoxication, commits suicide, whoever abets the com- 
mission of such suicide shall be punished with death or 
transportation for life, or imprisonment for a term not 
exceeding ten years, and shall also be liable to fine. 

Sect. 306. Abvtmnd of Suicide, ---li any porson commits 
suicide, whoever abets the commission of such suicide 
shall be punished with imprisonment ot either descrip- 
tion for a term which may extend to ten years, and shall 
also be liable to fine. 

Sects. 307 and 308. Shc ante, pp. 898 and 81)4. 

Sect. 309. .Vhmit io nmmil Whoever attempts 

to commit suicide, and does any act towards the comis- 
sion of such offence, shall be punished with simple impri- 
sonment for a term which may extend to one year, or 
with fine, or with both. 

Abetment of euicide under Srete, 805 awl 806 is triable by the 
Court of Sessum; attcmjds to commit suicide, by a V residency Mag is* 
irate , or a Magistrate of the first or second class. The aftimpt is 
(tailahle, but not the atetmenf, A trarrant shofuUl issue in the first 
instaftce. Police oncers may arrest without a warrant. Not 
compoundable. 
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Charge, 

That A B (being a person under the age of eighteen years at the 
time of his death) committed suicide, and that you, the said C D, 
abetted the said A B in the commission of the said suicide, and that 
you, the said C D, have thereby committed an offence punishable 
nnder Sect. 300 (303) of the Indian Penal Code, and within, Ac. 

Evulenci\ 

The only point necessary to be discussed in these sections is the 
danse in Sect. 300, which subjects to punishment any one who 
** does any act towards the commissiou of” suicide, this must be 
snch an act as would irresistibly inanifest the intention of the 
would-be suicide, snchus taking poison, jumping into a well, firing 
a pistol at his own body. A man intending to commit suicide may 
take a long journey to hide it from his friends. The commencing 
of the journey, however, is not nn act towards the commission of 
suicide, for the act is not one which, in any way, will enabU* him 
to put an end to his hfe, but simply mie ivhiidi will enable him 
to conceal the c<mtemplated act of suicide from his friends. 
The mere running to u well, with the intention U> commit suicide, 
ia not an attempt to commit suicide; Efnjt. v. RamalJca^ /. L, 
B 8 MiuL 6 . 

Fine ahme was not a legal punishment for the ofFence con- 
stituUnl by Sect. 309; v. Chant lora^ 1 Ihm. IL C. Rrjt, 

4 , until Act VI 1 1 of 1882, Sect. 7, altered the words of 
the section. 

Abetment of suicide is confined to the case of persons who aid 
and abet the commission of suicide In the hand of the person him* 
seif who Commits the snicide. When a person, at the request or 
with the consent of another, kills that person, he is guilty of liomi* 
tide by consent, which is one of the forms of culpable homicide, 
and Uiitof abc^tment of suicide, 1 £. J. ami P, 174. FIvideuce that 
a woman prepared to commit suicide in the presence of the 
aooosed, that they followed her to the pyre, and stood by her, her 
stepsons erxiug, **liam, Kam/’ and one of the accused admitting 
that hs told the woman to say, ** Ram, Ham,” and she woa)d become 
im/far*, proves active connivance, and nneqnivocal coiintenanes 
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of the accused^ and justifies the inference that they had engaged 
with her in a conspiracy for the commission of the 
V. Mohit Pandy, 3 P. 316. 

Thugs. 

Sect. 310. Whoever, at any time after the patt- 

ing of this Act, shall have been habitually associated 
with any other or others for the purpose of committing 
robbery or child-stealing, by means of or accompanied 
with murder, is a thug. 

Sect. 311 Punishment . — ^Whoever is a thug shall be 
punished with transportation for life» and shall also be 
liable to hne. 

Triable by the (^ourt of Session. A warrant should issm in 
the frsf instanre. Poh re officers may arn^st wiihont a warrant. 
Defendants arc not hail able. Not compoundahlr. 

Charge. 

That you, on or about the day of , at , were 

a thug, and that you have thereby committed an offonoo punish* 
able under Sect. 311 of the Indian Penal Code, and within, &c. 

Evidence. 

Prove that the defendant was in the habit of associating with 
others for a common purpose, or in such a manner that he must 
have known of the doings of the others, and that the constant 
meetings could not be innocent. For instance, if he had been 
seen assisting in the initiation of a thug, or in the immediate 
neighbourhood of such ceremony, and in the company of those who 
had been assisting at the ceremony, and that before or afterwards 
he was in the habit of meeting the same men, whether secretly, by 
night or day, or openly. Having shewn this connection, acts of 
robbery or child-stealing by means of or accompanied by murder, 
committed by ..ny of the persons he associates with, may be given 
in evidence to shew what the purpose of the association was. Or 
that ho was in possession of property belonging to, and stolen 
from, a murdered man ; or any other facts from which the purpose 
for which he met the others might be inferred. 
ii p c 
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Or THi OAUtiHo or Miboabbiagi, or Injobies to IJnbobx 
Ghildbek, or the Exposure of Ixfastb, and or 
THE Concealment of Births. 

Causing Miscakbiaoe. 

Sect. 812. (Mming Mi«mrriage,—'Wh<m9t YOlwitarily 
cauws a woman ^th child to miEoarry ihall, if inoh 
xniioanriage be not caused in good faith for the purpose 
of saving the life of the woman, be punished with impri> 
sonment of either description for a term which may 
extend to three years, or with fine, or with both ; and if 
the woman be quick with child, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Explniiaiim.^A Woman who causes herself to miscarry 
is within the meaning of this section. 

Soot. 818. (Jau$tng ifitn'firnage without iroma«’» 

Whoever commits the offence defined in the last preoed* 
ing section without the consent of the woman, whether 
the woman is quick with child or not, shall be punished 
with transportation for life, or with imprisonment of 
either description for a term which may extend to ten 
years, and shall also be liable to fine. 

Sect. 814. Dtath odHAxi.— Whoever, with intent to cause 
the misoarriage of a woman with child, does any act 
which causes the death of such woman, shall be punished 
with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine ; 
and if the act is done without the consent of the woman, 
shall be punished either with tranq>ortation for life, or 
with the punishment abovementioned. 

EffUnn ion,- It ts not essential to this offence that the 
ofibnder should know that the act is likely to cause 
. death. 
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Soot. 815. Act done trirk intent to j-revmt' a Chilt Murf Imn 
alive, OT to mtute it to die offer lirth. Whoever, bclWo the 
birth of any ohild, does any act with the intentiwn uf 
thereby preventing that ohild from being bom alive, or 
oanaing it to die after its birth, and does by such aot 
prevent that ohild from being bom alive, or causes it to 
die after its birth, shall, if such aot be not caused in good 
fiuth for the purpose of saving the life of the mother, 
be punished with imprisonment of either description for 
a term which may extend to ten years, or with fine, or 
with both. 

Sect- 816. Death of Unborn Child, through net amounting to 
Culpable Homicide.— Whoever does any aot under such 
oiroumstanoes that if he thereby caused death, he would 
be guilty of culpable homicide, and does by such aot 
cause the death of a quick unborn ohild, shall be 
punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine. 


Jllnetratioii. 

A, knowing that he is likely to cause the death of a 
pregnant woman, does an aot which, if it 
caused the death of the woman, would amount 
to culpable homicide. The woman is injured, 
but does not die ; but the death of an unbnm 
quick child with which she is pregnant is 
thereby caused. A is guilty of the oflmoe 
defined in this section- 

Triabb' by the Court of Seseion. A warrant thouH istue in the 
fret instance. Potter officers may not arrest without a warrant. 
Defendants are not bailable, mrept Jw offences under Sect. 812 . 
Not ecmpoundable. 

Charge. 

Thet you, the said A B, on or about the day of , 

•( , Tolnstariiy did esute a certain woman, to wit, 

C D, t h en be«"g (qnieh ) with child (without the coneent of the mid 
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C D), to miscarryi sacfa miscarriage not being caused by yon, the 
aatd A B| in good faith, for the purpose of saving the life of the 
•aid 0 D ; and that you, the said A B, have thereby committed 
an offence punishable under Sect. 81 2 (or 81 3) of the Indian Penal 
Codoi and within, Ac. 


Eviis^hcc, 

Under Sects. 312 and 313, evidence must be given that the 
defendant did some act, used some instrument, or administered 
some drug, in consequence of which the woman to whom the 
act was done miscarried. Under the 314th Seciiout there is no 
need to prove any miscarriage, but simply the act done, the intent 
with which it is done, which may be inferred from the nature 
of the act, and the subsequent death of the woman, the intent 
of the defendant may be proved, from the fact that he knew the 
woman was in the family way, either by him or by any one else 
whom he would wish to shield ; that he had conversations with 
iho deceased about the mutter ; uud also from the nature of the 
drugs he administered, or other acts ho did, or instruments he 
used. A woman who tries to cause herself to miscarry, she, in 
faotf not being pregnant, cannot bo convicted of the offence 
described in Sect. 812, but another person who abetn her act may 
be convicted of abetment of that offence; J2e</* v. Kabul Pattur, 
16 W. B. Ci . 4. Quirre, however, whether the woman might not 
have been convicted under Sect. 611 of an attempt to commit 
this offence, in respect of which see Reg, v. Whitchuvf'h, 24 
Q. J8. D, 420, ante, p, 122, lu connection with Keg> v. Brawny 1 
C,atui K, 144,n«./f,p. 123. SecUon3]2 premppose^ theexpuL^ionof 
the child before the p<M*iod of gestation is completed ; therefore, in 
a case whore the child was full-grown, it was hold that there ought 
to bo a couvictiou of an attempt under Sects. 312 and 511, and 
not one under Sect. 312; Rsg. v. Arunja Betm, 13 U'. R. Cr. 32. 

In England it has been held that, if a person procure or supp1[y 
any poisou or noxious thing for the purpose of procuring abortion, 
that is an offence, even though the woman for whom it was pro* 
oortd Mver intended to use it ; Aig. v. Hillman, 1 X. and C. 848. 
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The term ** with child means pregnant,*' and the stag© to 
which pregnancy has advanced is immaterial under the first part 
of Sect. 312 ; Emp, v. Adenma, I. L. B. 9 Mad. 369. 

The term quick with child*' is popularly applied to that time 
after conception ^hen the mother first perceives the movements 
of the fcrtusy under the erroneous belief that it is its first move* 
mcnt, and that it then becomes alive or quick. The foetus is, 
however, alive from the moment of conception, and there is 
little doubt but that movements take place at a much earlier 
period, though unnoticed by the mother. In England, under 
the repealed statute of Geo. III. c. 58^ s. 1, ''quick with child** 
has been hold to mean, when the woman first felt the child move 
within her; (hdfhmith^s (\w\ 3 Camp. 76; Ifep. v. Philips, 3 
Camp. 77 ; it has also been held to mean having conceived"; 
Rag. V. Wyrherlen, 8 C. and P. 262. There can be no doubt but 
that the term " quick with child" in Sect. 312 refers to the time 
when the woman first feels tho movements of the child within 
her, and not to any time after conception, previous thereto, other- 
wise effect could not bo given to both the terms used therein, 
‘*with child" and quick with child.**^ 

Ill the section in the Ceylon Penal Code, corresponding to 
Sect. 314, the provision for a hight*r punishment in the event of 
the act being done without tho consent of tho woman is omitted, 

E\i*o^irk or Childrkn. 

Sect. 317. Eiposun of Chihlrm omler Twsfre.— Whoever, 
being the father or mother of a child under the age of 
twelve years, or having the care of euoh ohild, shall ex- 
pose or leave such child iu any place with the intention 
of wholly abandoning such child, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 

Ear/* 2 fin/i/i >n.— This section is not intended to prevent the 
trial of the offender for murder or culpable homicide, as 
the case may be, if the child die in consequence of the 
exposuxe* 
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TricAU hy the Court of Seeeion. A warrant ehovJd teeue in the 
first instance. Police officers may arrest without a warrant. 
Defmiante are bailable. Not eompoundable. 

Charge. 

That you, being the father (or mother, or having the charge) 
of A B, a child under the age of twelve years, to wit, of the age of 
eight years, did expose and leave such child in a certain place, to 
wit, , with the intention of wholly abandoning such child ; 
and that you have thereby committed an offence punishable under 
Sect. 317 of the Indian Penal Code, and within, &c. 

Evidence. 

Prove that the defendant, being the father or mother of the child, 
exposed or loft it in any place; prove, also, the intention wholly to 
abandon ; for this section was intended to prevent the abandon- 
ment or desertion by a parent of his or her children of tender 
years, in such a manner that the children, not being able to take 
mre ot themselves, would run the risk of dying or being injured; 
In re Felani Earianit 16 W. R. Cr, 12 ; this intention will be in- 
ferred from the way in which, and the place where, the child was 
left. A man, who, shortly after the birth of a child, left it in a 
thicket near a house and footpath, where it was found by some 
villagers, and taken care of, but died a few hours afterwards, 
not, however, from the effects of the exposure, was held to be 
guilty under this section, and notof the offence of murder ; R^g. v. 
Khodabua Fakevr, 10 IF. JB. Cr, 52. In Bengal, among the lower 
classes of Mahoinedaiis, it sometimes happens that parents, in fulfil- 
ment of a vow, take one of their male children to the Sunderbnns, 
and there apparently desert him. The place chosen is near some 
durgah or shrine erected by the Fakirs, to which the child baa 
been dediostod. The intention, it is said, is not that the child 
ahonld bt» abandoned, for the parent oouiinnes at hand ; but that 
bo should find his way to the neighbouring Fakir, and, after 
remaining some time, shall choose cither to reinm to his family or 
to adopt the Fakir’s mode of life. In such cases, there can be no 
intention of entirely abandoning so as to bring the act within this 
section, Again, according to a superstitions usage which previila 
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in 80IQ6 parts of Eiastem Bengal^ an infant suffering Irom ooiu 
volsions or which refnses soatenanoe, &o.| is pot into a basket 
and swung up to a tree, to all appearanoes abandoned. Tho 
belief is thati if the child is to be restored at all, it will be re* 
stored by the spirit by whoin the child is possessed, if entirely 
delivered into its power. The parents of the child declare that 
they place the child there in the hope of preserving its life, 
and that they are not neglectfnl of its wants. In all those cases, 
it is a question for the jnry to determine with what intention the 
child was exposed, as Wllles, J., said in the case ot Aw/, v. IVag* 
staffs, at the Central Criminal Court, at the January Hession, 
JStirt There may bo a belief so utterly absurd, and devoid of 
fooudatiou, that tlio person putting it forward must either be 
insane, or else to the crime which he has already committed be 
adding that of hypocrisy ; but no person is absolutely to bo bound 
by the opinion of another, so as to prevent him from honestly 
carrying out his own convictions as to how his children, or those 
dependent upon him, should bo treated, whothor in health or 
sickness.*’ 

The child, too, must ho proved to bo under tho age of twelve 
years. 

In England, where a woman sent off a child four weeks old by 
rail in a hamper to the address of the father, it being delivered 
there alive in about an iiuur from tho time she sent it, it was 
held that this amounted to an abandonment and exposure where* 
by the life of the child was eodaogored ; v, Falkingham^ 
L, A 1 C. 222. A woman who was living apart from her 
husband, and who had the actual custody of their child, undor 
two years of age, brought tho child, and left it at the father's 
door, telling him she had done so. The father knowingly allow- 
ed it to remain for about six hours outside bis door, and subsi** 
queutly in the roadway, where it was found by a constable cold 
and stiff. It was held that the father was guilty of au abandon* 
meat; Asp. v. White, L. li, 1 C. C, 811. 

White an ebandoned child is still alive the proper charge to be 
preferred agaioht the accused is under this section, but if the 
child die, a charge should be added both under Sect. 802 and 
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Sect. 804, and if the aooiuied should be convicted of the abandon* 
ment^ and of either morder or culpable homicide not amounting 
to murder, separate punishments should not be awarded under 
the separate charges, but a sentence should be passed in respect 
of the most serious offence of which the prisoner is convicted ; 

Vt Banni, I. B, 2 All. S49. 

CONCEALMIHT OP BiRTH. 

Sect. 818. Concealment of Whoever, by secretly 

burying or otherwise disposing of the dead body of a 
child, whether such child die before or after or during 
its birth, intentionally conceals or endeavours to conceal 
the birth of such child, shall be punished with imprison- 
ment of either description for a term which may extend 
to two years, or with fine, or with both. 

Triable by the Court of Sesgiont a Pneuleney Mibgifttraie, w a 
Magietratc of the first or second class. A warrant should issue in 
the first instance. Police ojjicers may arrest without a warrant. 
Defetidanfs are bailable. Not comfoundahU, 

Chnrye. 

lliat you, the said A B, on or about the day of , 

at , by socrt'tly disposing of the dead body of a child, to 

wit, tho male child of the said A B, theu recently born, did inten- 
tionally endeavour to conceal the birth of such child; and that 
you have thereby committed an offence punishable under Sect. 818 
of the Indian Penal Code, and within, &c. 

Evidence, 

Prove that a woman was delivered of a child, and that, at tho 
time of the alleged concealment, tho child was dead, and prove 
also some act of concealment of the dead body on tho part of the 
acensed. Where a woman, delivered of a seven months* child, 
threw it down a privy, and it appeared that another woman, 
charged as an accomplice, knew of the birth, the judges held that 
the act of throwing the child down the privy was evidence of the 
endeavour to conceal the birth ; Jl v. Cornwall, JR. and JB. 386. 
Where a woman was delivered of a child, the dead body of which 
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WM foiiiid in n bed amongst the feathers, but there was no 
eridenoe to shew who put it there, and it appeared that the 
mother had sent for a surgeon at the time of her confinement, 
and had prepared child’s clothing, the judge directed an acquittal 
on the charge for ondeavonring to conceal the birth ; 12, v, 
HigUy^ 4 0. and P. 86(5. But where the mother caused the 
body of her child to be secretly buried, with a view to conceal 
the birth, it was hold that she might be convicted of the conceal* 
ment, though she previously allowed the birth to be known to 
some persons ; 72. v. Douglag^ 1 Mood, C, 0. 480. On the other 
hand, the mere denial of the birth is not sufficient to convict her ; 
there must also be some act of disposing of the dead body ; Reg, 
V. Timu^r^ 8 C, and P, 755. The disposition need not bo final ; 
lUg, V. GoUlthorpe, 2 C. C, 244 ; and Rtg, v. Perry, Pmrs. 

i\ C, 471. Where a woman put the dead body of her child over 
a wall into a field, througii which there was no thoroughfare, and 
in such a place that pernous ordinarily using the field could not 
have seen it, though persons looking over the wall at the spot 
where it was placed could have done so, it was held that there was 
evidence to go to the jury of a secret disposition ; Reg, v. Brown, 
L, li, 1 C, C, 244 Where the mother of a bastard child induced 
her paramour to Uke away and bury the body, she remaining iu 
bed, it was bchi that she might be convicted of concealing the 
dead body, and ho of aiding and abetting ; Reg. v. Rird, 
2 C, ami K, 817 ; Reg. v iSkelton, 3 (\ and K, lllh 
Iu order to support a conviction under this seetion, the child 
must have arrivetl at such maturity that it might have been bom 
alive ; 4 Mad. 11. G. Rep. App. 63 ; and it was so held iu Kngland 
in Rt*g, v. Berriman, 6 Oom^i Grim. Caeee, 388, in which Erie, J,, 
said : — ** There is uo law which compels a woman to convict 
herself of want of chastity, and if she had miscarried at a time 
when the foetus was but a few months old, and therefore could 
have no chance of life, you could not convict her ” ; but in another 
case it was held by Martin, B., that a fcotus, provided it has the 
parts and shape of a child, is a child; lUg. v. Pointer, 9 Com' a Crm. 
Caere, 506; in this case, however, the Judge stated that ho would 
fawve th^ point, if neoesoaiy, but the accused was acquitted, 
r c 
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In a Bobseqnent cue, Smith, 3., left it to the jnry to say whether 
the offspring had so far matured as to be a child, or was only a 
foetns, or the nnformed subject of a prematnre miscarriage ; Beg. 
r. ffewitt, 4 F. and F, 1101. 

IIORT. 

Beet. 819. Hur/.— Whoever causes bodily pain, disease 
or infirmity to any person, is said to canse hurt. 

Boot. 820. Orivfom Hurt.— The following kinds of hurt 
only are designated as “ grievous” 

Fimt, Emasculation. 

Berowlhj, Permanent privation of the sight of either eye. 

Thirdly, Permanent privation of the hearing of either ear. 

Fourthly, Privation of any member or joint. 

Fijthhj, Destruction or permanent impairing of the 
powers of any member or joint. 

Sixthly, Permanent disfiguration of the head or face. 

Smmthly, Fracture or dislocation of a bone or tooth. 

Eighthly, Any hurt which endangers life, or which 
causes the sufferer to be, during the space of twenty 
days, in severe bodily pain, or unable to follow his 
or^ary pursuits. 

Beet. 321, Vuluittariiy raueing hurt,— Whoever does any 
act with the intention of thereby causing hurt to any 
person, or with knowledge that he is likely thereby to 
cause hurt to any person, and does thereby cause hurt 
to any person, is said ” voluntarily to canse hurt.” 

Beet. 322. VidunlarUy rawing ilrievow WhoeVCT 

voluntarily causes hurt, if the hurt which he intends to 
cause or knows himself to be likely to cause is grievous 
hurt, and if the hurt which he causes is grievous hurt, 
is said ” voluntarily to cause grievous hurt.” 

SvpiatMtwn.—A. person is not said voluntarily to cause 
grievous hurt except when he both causes grievous hurt 
and intends or knows himself to be likely to cause 
grievous hurt. But he is said voluntarily to cause 
grievous hurt if, intending or knowing himself to be 
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likely to eanae ffiieroos hart of one kind, he utnally 
oeniee grievone hart of another kind. 

UlmtruiMi, 

A, intending or knowing himself to be likely per- 
manently to disflgore Z's face, gives Z a blow 
whioh does not permanently di^nre Z’s face, 
bat which oaoses Z to suffer severe bodily pain 
for the space of twenty days. A has volun- 
tarily caused grievous hurt- 

Sect. 323. Vunimhmmt jor Vtiluniat'il!/ raufimj ifi/r/,-— Who- 
ever, except in the case provided for by Sect. 334, volun- 
tarily causes hurt, shall be punished with imprisonment 
of either description for a term which may extend to one 
year, or with fine whioh may extend to one thousand 
Bupees, or with both. 

Sect. 324. VtylunUirihj rauntiij Hurt by Dangerotu Wfapon$ 

or Jfrono.— Whoever, except in the case provided for by 
Sect. 334, voluntarily causes hurt by means of any instru- 
ment for shooting, stabbing, or cutting, or any instru- 
ment whioh, used as a weapon of offence, is likely to 
cause death, or by means of fire or any heated substance, 
or by means of any poison or any corrosive substance, 
or by means of any explosive substance, or by means of 
any substance whioh it is deleterious to the human body 
to inhale, to swallow or to receive into the blood, or by 
means of any animal, shall be punished with imprison- 
ment of either description for a term whioh may extend 
to three years, or with fine, or with both. 

Beet. 326. Pmuhment for Voluntarily raiming Orin-oiu Hurt.— 
Whoever, except in the case provided by Sect. 886, 
voluntarily causes grievous hurt, shall be punidied with 
imprisonment ofei^r description for a term which may 
extend to seven years, and shall also be liable to fine. 

Sect. 826. Voluntarily catiging Uneroug Hurt by VangrriiUk 

Weapons or Means.— Whoever, except in the case provided 
hr Beet. 886, Tchintarily eaussc grievoas hurt by means 
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of any instnunent for diootii^, stabbing or cutting, or 
any instrument wbioh, used as a weapon of offence, is 
likely to cause death, or by means of fire or any hea^ 
substance, or by means of any poison or any corrosive 
substance, or by means of an explosive substance, or by 
means of any substance which it is deleterious to the 
human body to inhale, to swallow or to receive into the 
blood, or by means of any animal, shall be punished with 
transportation for Ufe or with imprisonment of either 
description for a tenn which may extend to ten years, 
and shall also be liable to fine. 

Sects. 327 and 329 to 333- Soc jmi, pp. 418-420. 

Sect. 328. Rco p. 410. 

Sect. 334. Volunlarily eniuing Hurl on Provocaiton . — Who- 
ever voluntarily causes hurt on grave and sudden pro- 
vocation, if he neither intends nor knows himself to be 
likely to cause hurt to any person other than the person 
Who gave the provocation, shall be punished with impri- 
sonment of either description for a term which may 
extend to one month, or with fine which may extend to 
five hundred Rupees, or with both. 

Sect. 335. Cawing Oriernun Hurt on Provocation,— W no- 
ever voluntarily causes grievous hurt on grave and 
sudden provocation, if he neither intends nor knows 
himself to be likely to cause grievous hurt to any 
person other than the person who gave the provocation, 
shall be punished with imprisonment of eithor descrip- 
tion for a term which may extend to four years, or with 
fine which may extend to two thousand Rupees, or with 
both. 

Reptana^on.— The last two sections are subject to the 
same provimes as Exception 1, Sect. 300. 

Qfmet* und«r Beets. 823 and 384 or* triable by any Magistrate ; 
tkoee under Bcete, 824 , 828 , and 888 , by the Court qf Bestian, a 
Preeideuey Magistrate, or a Magietrate of the frst or second class ; 
and those under Beet. 386, ly tAe Coart of Bsmion a Presidsney 
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Magiitrate, or a Mogtstmie of the first elas$. A summons should issue 
in the first instance. Polier ofiteers may arrest uithout a trarmnC 
under Beets. 824^ 325, 326, and 335| hut not under Sects. 323 aiut 
384. Defendants are bailable, unless charged under Sect. 826. 

Offences under Sects. 823 amt 334 an* compoundalU; those under 
Sects. 326 and 326 are not compoundable ; and those under Sects. 
324 and 336 are compoundable tciih the permission of the Court in 
tchich the prosecution is pending. 

Charge. 

That you, on or about the day of , at , 

Toluntarily did cause (grievous) hurt to A B, nnd that you have 
thereby committed an offenco punishable under Sect. 323 (or 
825) of the Indtati Penal Code^ and within, Ac. 

If the charge be framed on Sect. 824 or Sect. 326, nfiet 

A ir* insert ** by means of an instrument for shooting, to wit, 
a pistol/' or such other allegation contained in these st\eiiims as is 
warranted by the evidence. 

Evidence. 

Prove the hurt, or gievous hurt, as the case may be, and, if so 
charged, that it was caused by any one of the aggravated means 
meutioned in Sects. 324 and 826 ; also that it was caused by the 
defendant. In the case of Sects. 834 and 335, the grave and 
sudden provocation must bo such as not to furnish a defence 
under the sections relating to the right of private defence, 
as in the latter case there would he a complete answer to tho 
charge. The fact that the defendant neither intended, nor know 
himself to be likely to cause, hurt to any persou other than tho 
person who gave the provocation, must bo proved from surround- 
ing circumstarices. The question of grave and sudden provocation 
is also one of fact for the jury, or magistrate sitting as a jury. 
The provocation must have been given by the person injured ; 
Beg. V. Bhala Chula, 1 Bom, B. C. Bep, 1 7 ; and no amount of 
provocation will excuse, in any way, an assault upon a person other 
than the provoker. A person committing hurt or grievous hurt 
w gntTO and sudden provocation should be charged iu the terma 
arBect.884or Sect* 886 ; Beg. r. Bhala Chula, uU sup,; botin 
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aoj other charge of hurt or grievous hurt it is uot necessary to 
insert the words '^sach (grievous) hurt not being caused on grave 
and sudden provocation ; 4 Mad. H. C. Rep. App. 5. 

Where a woman died from a chance kick in the spleen inflicted 
by her husband when provoked by her, the husband not knowing 
that the spleen was diseased and shewing, by the blow itself and 
his conduct immediately afterwards, that he had no intention or 
knowledge that the act would or was likely to cause hurt endanger- 
ing human life, it was held that the person had committed an 
offence under Sect 823, and not under Sect. 325 ; Reg. v. Bysagoo 
Niashyo, 8 W. R. Cr. 29. Where the accused, upon being insult* 
od by a companion in a drunken brawl, threw him down upon the 
ground, and stamped his feet twice upon him, thereby causing his 
death within 20 days, it was held that the offence was punishable 
under Sect. 323 and not under Sect. 304a ; Reg. r.Radkia Baden, 
jB. Ji. 9ih Oclobef 1872. 

Where a person intentionally hurt another who was suffering 
from a disease of the spleen, but without the intention of causing 
death, or such injury as was likely to cause death, and without the 
knowledge that he was likely to cause death, and by his act caused 
the death of the other persou, it was held that he was properly 
convicted of voluntarily causing hurt under Sect. 323; Emp. v. 
FiW, 1. li, /?. 2 AlU 522 ; Emp. v. 0*Brien, ib. 766 ; Emp. v. 
Radhir Singh, I. L. R. 3 All. 597. Where the intention is to 
cause grievous hurt, but there is no intention to cause death, the 
conviction should bo of voluntarily causing grievous hurt ; Emp. v. 
Idu Beg, /. L. R. 3 All. 776. It is uecossary to discriminate 
betweeu the definitions of those offences against life and the human 
body which are described iu the Penal Code with reference to 
their results. These are;— (1) bodily injury which is sufficient in 
the ordinary course of nature to cause death ; (2) bodily injury 
which is likely to cause death, either generally, or to the particular 
person to whom the injnry is done; (8) bodily injury which en- 
dangers life. The first two have been discussed, anlt, p. 874; 
and we must conclude fn>m the fact that in defining grievous hurt 
the framers of the Code used the expression ** hurt which endangers 
Ufo,*’ that they intendod to draw a distinetton between 
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whibh endangers life’’ and an act whicb is likely to oanae 
death/’ although there may be only a fine line between the two 
classes* An injury which is likely to cause death is one sufficient- 
ly severe to came thedirec/ and natural result of it to be a fatal 
one ; such an aot^ of oonrsCi endangers life, but there are other 
acta which, though not likely to cause death, yet by their cones- 
queneti do endanger lifci and the fact, that this expression en« 
dangers life ** is used m connection with other results of injuries, 
points to the conclusion that what is to be looked at, under these 
sections, is not the slightness or gravity of the injury at the time 
of its infliction, but the results which follow* In a case where the 
prosecutrix vras only seventeen dajs in hospital, but the medical 
evidence shewed that she was in danger for throe days, it was 
held that grievous hurt had been caused ; Reg. v. Bosoo, 2 IF, Jf2. 
O* 29. It must, however, be proved that the life of the jiemon 
injured was in dangt*r, and if peisons who have been drugged, 
though senseless, have never been in danger of losing their lives, 
the injury does not amount to grievous hurt ; Reg, v. Joy Oofal, 
4 11'. R. Cr. 1. 

An accused person struck a woman, who was carrying an in* 
fant in her anus, violently on the head and shoulders. One of the 
blows fell on the child’s head, cauHing di^ith. It was hold that 
the accused bad committed hurt on the infant under circum* 
stances of aggravation sufficient to bring the ofTonco within the 
definition of grievous hurt ; Emp v. Shai Rai,[L L, R. 3 Cal. 623. 

Scars on the face causing permanent disfigurement amount to 
grievous hurt ; Reg. r. Anta bin Dadoba, 1 JJ<m, II, 0. Rep. lOK 
Where a man was so injured that he had to go to hospital, but 
left it perfectly cured on the twentieth day, it was held by 
Scotland, C. .1 , that this day would /ount as one of the twenty 
days during which he ha<l been unable to follow his ordinary 
pursuits ; lUg. v. Sheikh Dahadoor, 2m/ Madras SeMiion, 1862. 

Proof only that the prosecutor has been in hospital for twenty 
days IS not sufficient ; it must also bo shewn that he ^as during 
that time unable to follow his ordinary occupation, and the 
Court ought not to draw that inference from the fact of his hav- 
ing been that time in hospital, but ought to have evidences of bit 
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iubility to follow his ordinaiy oconpation ; Bmp. ▼. Vasta CheUa^ 
I. L. B. 19 Bom. 247. 

Where the prisoners were charged under Sect. 148 with riot- 
ing armed with deadly weapons^ and also under Sect. 324 with 
causing hurt with dangerous weapons, it was held they should 
be oonTicted and sentenced only under one or other of these 
sections and not under both, as the charges were in the nature of 
alternative charges ; Beg. v. Dina Sheikh, 10 W. R. Or, 63. 

A person tried and acquitted on a charge of using criminal 
force cannot afterwards be charged with committing hurt in 
respect of the same transaction; Kaplan v. Smith, 16 W. B. Cr. 3. 

Administering Drugs with Intent. 

Sect* 828. Aflminietcring Drugs with .—WhOOVOr 

administers to, or causes to be taken by, any person any 
poison, or any stupefying, intoxicating, or unwholesome 
drug or other thing, with intent to cause hurt to such 
person, or with intent to commit, or to facilitate the 
commission of an offence, or knowing it to be likely that 
he will thereby cause hurt, shall be punished with 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Triable hj the Court of Session. A toarrant should issue in 
the first instanrv. Police officers may arrest without a warrant. 
Defendants are not bailable. Not eompoumlahle 

Charge. 

That you, the said A B, on or about the day of *, 

at , dul administer to one C D a cortain stupefying drug, 

to wit, opium, with intont to facilitate the commission of an 
offena% to wit, the offence of rape upon the said C D {or with the 
intent to cuuhc or knowing that it was likely that yon would 
thereby cause hurt to the said C D), and that you, the said A B, 
have thereby committed an offenoo punishable under Sect. 328 of 
the Indian Penal Code, and within, &c. 

EvUence. 

Prove the adiuinistering of the drug, and its nature. If the 
charge be that the administoring was with latent to cause hurt, it 
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must be proved that the drag was capable of cntming ^Mxidiiy 
paiii« diseaee, or infirmitj” ; if to facilitate the commiMiioii of a 
crime^ then that its effect is such as would tend to that endj e. 
laudanum or chloroform adniitiistoroii for the purpose of commit* 
ting robbery or rape; any substance used to excite scxtml passion 
to facilitate the commission of adultery. The intent, or knowledge, 
of the defendant, will ordinarily boinferriHl from the nature of the 
feiibsUnce administered, and the way in which it is administered, 
and hisacU before and afterwards. Where the defendant adminis- 
tered cantharidos to a woman, and the jury found that it was admi- 
nistered with the intent to excite her sexual passion and desire, in 
order that the defendant might obtain connection with her, this was 
held to be an administering with intent to *' injure, uggriovo, and 
annoy her; lirg. v. Wilkinn, ill I*. J, S\ S. .U. ( \ 72. A person 
who placed in his toddy pots juice of the milk-bush, knowing that, 
if taken by a human being, it would cause injury, and with inten* 
tion thereby of detecting an unknown thief who was in tho habit 
of htealing ihetotldy from such pots, and which toddy was drunk 
by and caihsed injury to certain soldiers who purchased it from an 
uuknown seller, ivas hold to havi» been rightly convicted of 
** causing to be tuken an luiwhoIeHoine thing with intent to injure**; 
and that Sect. SI, un/c, p 74, which says tlmt, ** if an iw't bo done 
witlmut any criminal intefttion, it in not an ottence,** did not apply 
to the casi^ ; lUg, v. Dhania Dojif o How, //. C, Itfp, C\ M). 

'riie words “ other thing'* must be read ** <»ther unwliolesotne 
thing.*' Hence, aiimtnistering a Mibstance as to the nature of 
which no evidence was given, iitit whicli was intended to act as a 
charm, was held to be no offence ; Ilfg. v. Jotae Ghoraee, ] IK. It 
Cr, 7 ; but when* a deleterious tlriig is Hditiinisterod, although 
life is not endangered, an offence is cornrintted under this sc'ctiou ; 

V, Juy (jrVpa/, 4 IT. TC Cr, 4, 

The Word ** offence*' denotes, in this section, anything punish- 
able under tho Penal Code, or under any special or local law ; 
Sect. 40, anU, p. 38. 

Causiko Hubt with Ibtbbt to extobi, ki . 

SdOt 837« VolurUarity earning Hurt to emtort , — WhoOTtr 

▼oluntuily Mutw hwt for the pmpoio of oxtortisg 

€e F c 
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jCrom fhe sufferer, or from any person interested in the 
sufferer, any property or valuable security, or of con* 
straining the sufferer, or any person interested, in such 
sufferer, to do an 3 rthing which is illegal or which may 
facilitate the commission of an offence, shall be punished 
with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine. 

Sect. 828. Si‘(* ante, p. 4I<). 

Sect. 329. Voluntaidif rattting Orievnug Hurt to extort.— 

Whoever voluntarily causes grievous hurt for the purpose 
of extorting from the sufferer, or from any person inter- 
ested in the sufferer, any property or valuable security, 
or of constraining the sufferer to do anything which is 
illegal, or which may facilitate the commission of an 
offence, shall be punished with transportation for life, or 
imprisonment of either description for a term which may 
extend to ten years, and shall also be liable to fine. 

Sect. 830. t tiluntunlij rrimintj Hint tofxiort ('onfa ion, — 
Whoever voluntarily causes hurt for the purpose of 
extorting from the sufferer, or from any person interested 
in the sufferer, any confession or any information which 
may lead to the detection of an offence or misconduct, 
or for the purpose of constraining the sufferer, or any 
person interested in the sufferer, to restore or to cause 
the restoration of any property or valuable security, or to 
satisfy any claim or demand, or to give information 
which may lead to the restoration of any property or 
valuable security, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

Jtluetratwnn. 

(u) A, a police officer, tortures Z, in order to induce 
2 to oonfbss that he committed a crime. A is 
guilty of an offence under this section. 

(^) A, a police officer, tortures B, to induce him to point 
out where certain stolen property is deposited. 
Ais guilty of an ofibnoe under this seotiai. 
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(0 A,- a levenue officer, tortures Z, in orderto compel 
him to pay certain arrears of revenue due from 
Z. A is guilty of an offence under this section. 

(</) A, a Zemindar, tortures a ryot, in order to compel 
him to pay his rent. A is guilty of an ofltonoe 
under this section. 

Sect. 331. I 'ulunUtrily eautiuij (Jriin»i» Hurt to ra tort Cun- 
/ration, .Sc.— Whoever voluntarily causes grievous hurt for 
the purpose of extorting from the sufferer, or from any 
person interested in the sufferer, any confession or any 
information which may lead to the detection of an offence 
or misconduct, or for the purpose of constraining the 
sufferer, or any person interested in the sufferer, to restore 
or to cause tho restoration of any property or valuable 
security, or to satisfy any claim or demand, or to 
give information which may lead to tho restoration of 
any property or valuable security, shall be punished 
with imprisonment of either description for a term 
which may extend to ten years, and ^all also be liable 
to ffno. 

Sect. 333. yuhmftu iltf *nnt^ihfj Umi lo Vuilic 

Whoever voluntarily causes hurt to any person, being a 
public servant in the discharge of his duty as such public 
servant, or with intent to prevent or deter that person, 
or any other public servant, from discharging his duty as 
such public servant, or in consequence of anything done, 
or attempted to be done, by that person in the lawfril 
discharge of his duty, as such public servant, shall be 
punished with imprisonment of eithm description for a 
term which may extend to three years, or with fine, 
or with both. 

Sect. 333. 1 oluiUarilij raminy O' ievoux Hurl to Ptthlir Srreanl, 

—Whoever voluntarily causes grievous hurt to any per* 
son, bemg a public servant in the discharge of his duty 
as such public servant, or with intent to prevent or deter 
that perm, or any other public servant, from discharg* 
his duty as snoh public servant, or in ctmoequenoe of 
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anything done, or attempted to be done, by that person 
inthekwfaldisobargeof his duty as such public servant, 
ahaU be punished with imprisonmaat of either descrip- 
tion for a term which may extmid to ten years, and ahi^ 
also be liable to fine. 

Offcnrcs uiulvr Srd, 332 ftm trial tie by the Court of Session, a 
Prosklenry Mayinirnir or a Mayisiraie of the first class ; those umler 
the other seHtons are triable by ihi* <Jourt of Session. A warrafd 
shovhl issue in the first instance. Police officers may arrest without 
a warrant. Defemlants arc not baikllc, e\ecej>t under Sects. 830 
and* 832. Not ctmpoufuUible. 

Cliarije, 

Thai you, tlu; mid A 1\, on or about the day of , 

at , did voluntarily cause (grievous) hurt to one C D, for 
the purpoHo of extorting trorn the said C D (or from a person 
intcrcHtod in (lu' said 0 D, to wit, E F ) certain property, to wit, 
a sum of three hundred Hupoes ; and that you, the said A B, 
have thereby committed an offence punishable under Sect. 827 
of the Indian Penal ( 'ode, and within, &c. 

Charges under the other sections in this group may be draten up 
by altering the ahueeform to suit the cireimstances of the case. 

Evulcncc, 

Provo that the dofeudaut caused hurt or grievous hurt. Tho 
intent uiusi be inforrod from the circumstaucos of the case. It is 
not necessary that a deiuoud should be made for the thing to be 
dune, which is intended by the defendant should be dono iu con- 
seciuenco of tho hurt ; os it has beeu held that to support an 
iudictuient for an assault with intent to rob, no actual demand 
of money, Ao.. is necessary; R. v. Trusty, I East, P. C. 418 ; 
It. V. Sharwin, Uk 421. To brings case under the provisions of the 
first part of Sc»ct. 330, it must be proved that tho hurt to the com- 
plamaut was caUKod with iutout to extort a confession of some 
offeuco or luiscoaduct punishable under tho Penal Ck>de, or the laws 
iueiitione<l in Scot. 40, ante, p. 38. Witchcraft is neither an ofieooe 
nor misconduct within the moaning of this section, and itt therefore, 
does not apply to a case where Iheoonfesskm extorted by hurt, or 
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grievous burt, was in reference to a charge of witchcraft ; Reg. v. 
Baboo Moondu, 18 IF. It. Cr. 83. It does not matter under Sects. 
830 and 331 whether the offence or misconduct has been in fact 
committed or not, so that a charge may be brought under this 
section when no offence has been committed by the prosecutor ; 
Reg. V. iVim Chandf 20 IT. R. Cr. 41. 

Under the latter part of the section the demand must bo in 
respect of property. E B, in order to constrain his wife to 
satisfy his demand that she should return to bis house, caused hurt 
to her; held that ho could not bo convicted under this section; 
Emp. V. EUa Boyan^ /. L. R. 1 1 Matf. 257. 

^VWio/M 327, 320, 330, awl 331. • In those sections the word 
•'offeneo** denotes anything punishable under the Ponsl Code or 
under any special or local luu ; Sect. 40, p. 38. 

A policeniHu who stands by ac(|uieseing in an aasanlt on a 
prisoner committed by another polietuniiu for the purpose of 
extorting a confession is guilty of abetiiuuit of an ofleneo under 
Sect. 3«>0 ; Iby. v. lAitiflJiau^ I, L, 1(. 20 Horn, 3‘J4. 

The words “ in the discharge of hin duty as such public Horvant*' 
in tho earlier portion of Sma. 332 anil Sect. 333 moan in tho 
discharge of a duty imposed by law upon such public servant iu 
tin* particular case, and do not cover an act done by him iu good 
faith under color of his office, unluHs iinp<med as a duty on him 
by law in the particular case. Thus, friends of an acousod who 
has been taken iu custody by tho Police under a copy of a warrant 
issued for his arrest, who in rescuing him cnimecl hurt to the Police 
wero bedd to have committed offences under Sects. 147 and 323, 
but not under Sect. 332 ; Ihy. v. JJalip^ J, L. R. 18 JU. 240. 

Acts enoamgbkino Life. 

Sect. 386. Ad endangering Life.- -Whoever doci any act 
•0 raihly or negUgenUy ae to endanger human life, or 
the pereonal safety of others, shall be punished with 
imprisonment of either description for a term which may 
extend to three months, or with fine which may extend 
to two hundred and fifty Bnpoes, or with both. 

Sect. 887- Hurt eauee^l ly Act endangering JU/e.*— WhoeVST 
causea hurt to any person by doing an act so rashly or 
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negligently as to endanger human life, or the p^sonal 
safety of others, shall be punished with imprisonmoit of 
either description for a term which may extend to six 
months, or ^th fine which may extend to five hundred 
Bupees, or with both. 

Sect* 888. GrievouM Hurt caused hy AH emlangering Life , — 

Whoever causes grievous hurt to any person by doing 
any act so rashly or n^ligently as to endanger human 
life, or the personal safety of others, shall be punished 
with imprisonment of either description for a term which 
may extend to two years, or with fine which may extend 
to one thousand Rupees, or with both. 

Offences nudir StH. 33r> arc (rial Ic hy ainj Majisfrafc; those 
under Beds, 337 and 838 hy a Presidency Mayisirate, or a 
Magislrate of the first or second Hass. A summons should issue 
in the first instance. Police officers may arrest without a warrant* 
Defendants are lailahle. Offences under Beci, t33() are not rom- 
ponndahU’, hut those under Beets. 837 and 338 arc, uifh the iter* 
mission of the (^(turi in which the awe is lauding. 

Evidonce. 

Prove tho iluinjjf au art by the dofeudant so rashly or ncgli- 
goutly as (o human life, &v . ; or sons actually to cause 

hurt or ffi-ievouK hurt, I’hc rashnes-s or uegligciice is theolToncc, 
and the result of that negligence merely goes to increase tho 
punishimmt. 'rhere is, therefore, no neetssity to prove any inten- 
tion to do hurt or grievous hurt, or any knowledge that the act 
done was likely to cause hurt or grievous hurt. On these throe 
eoctions SiM», also, the remarks on rash driving and negligence and 
negligent acts ; pp. 312 and 340. 

Plying a boat thoroughly out of order and with a emek iu it, 
and taking therein a liuutln*d passengers, is not a negligent act 
ondangoriug biimiu life or the personal safety of passengers within 
Sect. 386. but should be charginl as an (»ffenco under Sect. 282 ; 
JSy.v. Khodii Jacla, 1 Bom. H* C. Rep, 18. The defendant was 
being driven in a carriage to her house through tho streets of the 
town, between the hours of 7 and 8 f.m. The carriage was being 
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driveo at the ordinary rate and in the middle of the road ; the 
night was dark, and the carriage without lamps, owing to a viola* 
tion of n distinct order of the aceiistHl, on discovering which, she 
ordeied careful driving, and the horst -keeper and the ciiadiinan 
were shouting out to warn foot-passengers. The defendant's 
carriage came in contact with the complainniit’s father, an old 
deaf man, who was thereupon kiH>cki*d down uiid killed Upon a 
reference to the High Court, it wan held that the question lor the 
Court was, whether there was nuj eMdence that the death of the 
de«‘cane<l was induced b) an act negligent Ij and rashly directed by 
the accused; and further held, that then' was no such eviUonce ; 

11. * '. Rtilunjit, 17//i Auguiil 1871 ; (> .Vm/. II. C. Jitp. App. 81. 
WiioM.H I UrsriuiM ash Cosunkmkki. 

Sect. 389 Wrongful ffrvfraia# —Whoever voltmtarily 
obatructe any person so as to prevent that person from 
proceeding in any direction in which that person has a 
right to proceed, is said wrongfully to restrain that 
person. 

I 'r 1 1 hull. —The obstmetion of a private way over land 
or water which a person in good faith believes himself 
to have a lawfhl right to obstruct, is not an offence 
within the meaning of this section 

A obstructs a path along which Z has a right to pass, 
A not believing in good faith that he has a 
right to stop the path- Z is thereby prevented 
from passing. A wrongfully restrains Z. 

Sect 340. n roiiijjiil I utijimniin/ - Whoovor wrongfully 
restrains any person in such a manner as to prevent that 
person from proceeding beyond cettain oiroumsoiibing 
limits, is said " wrongfully to confine *’ that person. 

Illtulrolivn. 

(u) A canoes Z to go within a walled space, and looks 
Z in. Z is thus prevented from proceeding in 
any direction beyond the ciioumscribing line 
ol w Jd A wrongfnlly confines Z. 
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ih) A places men with flT»*am8 at the oatletB of a 
building, and tdls Z that th^ will fire at Z if 
Z attempts to leave the building. A wrong* 
ftiUy confines Z. 

Sect. 841. PuHwhmetit for Wrongful Restraint. — Whoever 
wrongfolly restrains any person shall be punidied with 
simple imprisonment for a term which may extend to one 
month or with fine which may extend to five hundred 
Bupees, or with both. 

Sect. 842. Punishiaent for Wrongful Confinement. — Whoever 
wrongfully confines any person shall be punished with 
imprisonment of either descripton for a term which may 
extend to one year, or with fine which may extend to 
one thousand Bupees, or with both. 

Sect. 848. Wrongful CotifntmetU for three or more Bays . — 
Whoever wrongfully confines any person for three days 
or more shall be punished with imprisonment of either 
description for a term which may extend to two years 
or with fine, or with both. 

Sect. 344. Wrongful Confinement for ten or more Bays . — 

Whoever wrongfully conges any person for ten days 
or more shall be punished with imprisonment of either 
description for a term which may extend to three years, 
and shall also be liftble to fine. 

Sect. 345. Wrongful Confinement when Writ has hern issued 
for LiUration.— Whoever keeps any person in wrongful 
oonftnement, knowing that a writ for the liberation of 
that person has been duly issued, shall be punished 
with imprisonment of either description for a term 
which may extend to two years, in addition to any term 
of imprisonment to which he may be liable under any 
other section of this Code. 

Offences under Sect, 341 are triable by any Magistrate ; those 
wsder Seds. 842 anti 343 by a Presidency Magistrate, or a Mag^ 
istrats gt'ihe first or second doss ; those under {fects. 344 and 345 
by the Court of Session, or a Preskteney Magistrate, or a Mag- 
istrate of (A« first or second oioM. A ewmsnons should issue tn 
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llfil miiance. Polite ofietre arrest iviihoni a warrani, stctspi 
under Sset. 845. Defendants are bailable- Ofences under Setts- 841 
and 842 are eompoufidable, those umier (he other thrtt stcitons are 
not eomfoundable- 

Chatije- 

That you, tho said A B, on or about tho day of 
at , did wrongfull) (x>nfiue (or keep in ooufinomoiit) 

a certain other person, to wit, C 1) (knowing at tho time of such 
continenicnt that a wnt for the hbenition of the said C I) had boon 
duly issued) ; and that you, the said A B, have thereby committed 
an offence punishable under Sect. 312 (ot 345) of tho Indian 
Penal Code, and within, Ac 

Evtdeuft- 

Provt‘ the restraint or ccmhiierneut us debncd in Socta. 830 and 
310. The re«*traint imi«<t be vronyifulf i. ( , vith tho view of pre- 
venting an} person ftoin going lu an} direction in which be has a 
right to go. Thtreiore, the cases of restraint and (*oufincment 
under a warrant, or b} virtue of the poiver given to constables to 
arrest in certain easels without a warrant, or wherever an arrest la 
strictly legal, are excluded frem tho c»peiation of those sections; 
Bmp- V Amaisanyt /. L R, 10 /h*fa. 50(1 , but an ariest by a police 
officer who had no power to make the arrest in question does 
aoionnt to wrongful lest raint , fu te Mukund Rabu, I, L B. 19 
Horn- 72. But wherc> a KU|H*rintendent of police illogMily wrote a 
IcHter to a peison, din^etiug him to pn^seut himself before a 
tnagisirate« and sent two constables to accompany him and pre- 
vent him from speaking to anv <me, it whs held that this amount- 
ed to wn ngful conhiiemont , Parnnkusam v Siuari^ 2 Mad- //• 
(\ Rip, HUG. If a police office r detain n person for a single hour, 
except on reasonable gitiuuds, justiffed by the circumstance^ of 
the case, he ts guilty of wrongful confinement ; SheoSunm Sahai 
V. Mahomed Fuzul Khan, 10 IP. R, Vrim- LO ; the reasouablenesa 
of tbe grounds must be judgcnl by all the circumstances of fbe 
ctae, incloditig the position and educatum of tbe ac cosed i bhavoo 
ir. Mulji, 1. L-R, 12 horn. A invited Bt* hit house in order 
to be reedy to give evidence in a judicial proceeding, A used 
BO phyeioel ooereion nor threat of any loud to detain B in Me 
S4 r c 
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hoane^ but B, from a mere general dislike or dreads of giving 
offence to remained there ; it was held the conduct of A did not 
amonnt to wrongful restraint or to any offence ; Reg, v. Lakshaman 
Kalyan, B. E. 11/A Januanj 1875. Where the complainant 
had for the purpose of removal placed certain goods upon a 
cart|and the accused came and unyoked the bullocks^ and turned 
the goods of the cart into the road^ but the complainant was left 
at liberty to, and did, go away, leaving the goods there, it was 
held that a conviction under Sect. 341 could not be sustained, as 
there was no restraint at all of the complainant ; Juggeshwar Datfs 
V. Koylaeh Chunderf J, L. E. 12 CaL 55. 

The definition of imprisonment ns given by Coleridge, J., iii 
Bird V. Jo7kj/r, 7 Q, 11,, p. 7 U, is as follows A prison may have 
its boundary large or narrow, visible and tangible, or, though real, 
still in the conception only; it nny itself bo moveable or fixed; 
but a boundary it must have, and that boundary the party 
imprisoned must bo prevented from passing; he must be prevented 
from leaving that place, within the ambit ol which the party 
imprisoning would confine him, except by prison-breach. Some 
confusion seems to me to arise from confounding imprisonment 
of the body with mere loss of freedom ; it is one part of the 
definition of freedom to be able to go withersoever one pleases; 
but imprisonment is something more than the mere loss of this 
power; it includes the notion of restraint within some limits 
defined by a will or power exterior to our own.'' 

No question of malice arises under Sects. 541 or 342 ; Dhania 
V. Clifford, L £. E. 13 Bom. 37C. 

Under Sect. 345, the confim*metit must be proved ; also that a 
writ for the liberation of the person so confined had been issued, 
and that the fact of its issue had come to the knowledge of the 
defendant; this need not be shown by proving that the writ for 
liberation had been served on him, for he is not charged with 
disobodicnoe to the writ; but it will bo sufficient to shew by 
direct evidence, or by circumstances from which knowledge can be 
inferred, that he know of the writ being issued. If the defendant 
be also charged under Sect. 174, ante, p. 195, with disobedience 
^ is the writ, then the actual service of it on him most be proved« 
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M no one it mponsible for diaobedieaoe to en order of any 
uthority, nnlcBa it be sbovn that it has been legaUy and offioally 
brought to his knowledge. 

Under Sect 344, fine alone is not a legal pnnishment; Seg, v. 
Uahijir. 1 Bom. II C. Rep. 85 >. 

An(iKA\ATRi> Wnoxnri'L CoKriNSniNT. 

Sect. 346. U’lowg/tt/ Conjinemeiif in Seei e/.— WhOOTttT WTOOg* 
ftiUy conflnM any person, in sneh a manner as to indicate 
an intention that the confinement of snoh person may 
not be known to any person interested in the perstm 
so confined, or to any public servant, or that the place of 
such confinement may not be known to or discovered by 
any such person or public servant, as hereinbefore men- 
tioned. shall be punished with imprisonment of either 
description for a term which may extend to two years, 
in addition to any other punishment to which he may be 
liable for such wrongful confinement. 

Sect 347. ff'i oiKjtuI ( 'onfin* nimt to extort I’l ojiei ttj. — WnOOVOr 
wrongfully confines any person for the purpose of extort- 
ing from the person confined, or from any person inter- 
ested in the person confined, any property or valuable 
security ; or of constraining the person confined, or any 
person interested in such person, to do any thing illegal, 
or to give any information which may facilitate the com- 
mission of an offence, shall be punished with imptison- 
meot of either description for a term which may extend 
to three years, and shall also be liable to fine. 

Sect. 848 WivH^tul Ooitjintmfnt to extort Co«/m»ww.— Who- 
ever wixmgfully confines any person, for the purpose of 
extorting from the person confined, or any person inter- 
ested in the person confined, any confession or any 
information which may lead to the detection of an offmoe 
or miaoonduet ; or for the purpose of constraining the 
person confined, or any pmrson interested in the person 
confined, to restore, or to cause the restoration of, any 
property or valnaUe security, or to satisfy any daim or 
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dtmaad, or to give information whiob may lead to the 
reetoration of any property or valuable aeeuity, shall be 
pnnished with impxisonment of either desoiiption for a 
term which may extend to three years, and shall also be 
Uable to fine. 

Offence$ under Seett. 346 and 3l7 are triable l»j the Court of 
Seseiun, a Prenideiiey Mayietmte, or a MagUtrate of the first or 
second class: tl^ose under Sect. 348, by the Court of Session, a 
Presidency hfayislruie, or a Maijistmte of the first class. A sum- 
mons shoubl issue in the first instance. Police officers may arrest 
without a varrani. Defendants are bailable. Not eompovndable. 

EcHence. 

In order to render a person liable under Sect. 346, it mnst be 
shewn that the wrongful confineinent was of such a nature as to 
indicate an intention that the person so confined should not be 
discovered ; Emf. v. Sreeunth Uatwrjee, 1. L. R. 9 Cai. 221. 

Sections 347 and 348.— In these sections the word “ offence” 
denotes a thing punishable uiuIct the Penal Code, or under any 
special or local law; Sect. 40, ntUs, p. 38. 

ClJIMINAt, FoECK ASI> AsSADI.T. 

Soot. 349. I'orrc.—A person is said to use force to 
another if he causes motion, change of motion, or oessa* 
tion of motion to that other, or if he causes to any sub* 
stance such motion, or change of motion, or cessation of 
motion as brings that substance into contact with any 
part of that other’s body, or with anything which that 
other is wearing or carrying, or with ansrthing so situated 
that such contact affects that other’s sense of feeling; 
provided that the person causing the motion, or change 
of motion, or ooesation of motion, causes that motion, 
ohango of motion, or oessation of motion in one of the 
throe ways hereinafter described : 

Firstly, By his own bodily power. 

Beetmdly. By diiporing any snbstanoe in snob a mantiwf 
that the motion, or change or o oes ati on of motion, takes 
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plaoe without uy Author act on his part or on the part 
of any other person. 

TkirMjf, By inducing any animal to move, to <diange ita 
motion, or to cease to move. 

Scot 350. Crimiiml Fom'.— WhocTor intentionally nacs 
force to any person, without that person’s consent, in 
order to the committing of any offence, or intending by 
the nse of such force to cause, or knowing it to be likely 
that by the use of such force he will cause injury, foar, or 
annoyance to the person to whom the force is used, is 
said to use oriminai iorce to that other 

Illii’itiiifHm*, 

(a) Z is sitting in a moored boat on a river. A nn* 
fastens the moorings, and thus intentionally 
causes the b oat to drift down the stream . Here 
A intentionally causes motion to Z, and he 
does this by disposing substances in such a 
manner that the motion is produced without 
any other act on any person’s part. A has 
the>efore intentionally used force to Z ; and if 
he has done so without Z’s consent in order to 
the committing of any offence, or intending 
or knowing it to be likely that this use of 
force will cause injury, foar, or annoyance, to 
Z, A has used criminal force to Z. 

[i>) Z is riding in a chariot A lashes Z's horses, and 
thereby causes them to quicken their pace. 
Here A has caused change of motion to Z, by 
inducing the animals to change their motion. 
A has therefore used force to Z : and if A has 
done this without Z’s consent, intending or 
knowing it to be likely that he may thereby 
injure, frighten, or annoy Z, A has committed 
criminal iorce to Z. 

(r) Z is riding in a palanquin. A, intending to rob Z, 
seises the pole and tUfp* the palanquin Here 



430 


rSIlUNAL lOBCE, ABSAVLT. 


[chap. ZVI. 


A hat oaused oewation of motion to Z, and he 
hai done thie by hia own bodily power. A has 
therefore used force to Z ; and as A has acted 
thns intentionally without Z’s consent, in 
order to the commission of an offence, A has 
used criminal force to Z. 

{< 1 ) A intentionally pashes against Z in the street. 
Here A has by his own bodily power moved 
his own person so as to bring it into contact 
with Z. He has therefore intentionally used 
force to Z ; and if he has done so without Z’s 
consent, intending or knowing it to be likely 
that he may thereby injure, frighten, or 
annoy Z, he has used criminal force to Z. 

(») A throws a stone, intending or knowing it to be 
likely that the stone will be thus brought into 
contact with Z. or with Z’s clothes, or with 
something cariied by Z, or that it will strike 
water and dash up the watmr against Z’s 
clothes, or something carried by Z. Here, if 
the throwing of the stone produce the effect of 
causing any substance to come into contact 
with Z or Z's clothes, A has used force to Z ; 
and if he did so without Z’s consent, intending 
thereby to injure, frighten, or annoy Z, he has 
used criminal force to Z. 

(/) A intentionally pulls up a woman’s veil. Here 
A intentionally uses force to her ; and if he 
does so without her consent, intending or 
knowing it to be likely that he may thereby 
injure, frighten, or annoy her, he has used 
criminal force to her. 

( 9 ) Z is bathing. A pours into the bath water which 
he knows to be boiling. Here A intentionally, 
by his own bodily power, causes sudi motion in 
the boiling water as brings that watm into 
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oontaet with Z, or with other water so litnated 
that anoh eontaot must affect Z'a sense of fed* 
ing; A has therefore intentionally used force 
to Z; and if he has done this without Z’a 
consent, intending or knowing it to he likely 
that he may thereby oanse injury, fear, or 
annoyance to Z, A has used crimind force. 

(fi) A incites a dog to spring upon Z, without Z's 
consent. Here, if A intends to cause injury, 
fear, or annoyance to Z, he uses criminal 
force to Z. 

Sect. 851. Ag^iinU. Whoever makes any gesture or 
any preparation, intending or knowing it to be likely 
that such gesture or preparation will cause any person 
present to apprehend that he who makes that gesture or 
preparation is about to use criminal force to that person, 
is said to commit an assault. 

Etplanaiiun.^Mere words do not amount to an assault. 
But the words which a person uses may give to his 
gestures or preparations such a meaning as may make 
those gestures or preparations amotmt to an assault. 

( <) A shakes his fist at Z, intending or knowing it 
to be likely that he may thereby cause Z to 
believe that A is about to strike Z. A has 
committed an assault. 

(0 A begins to unloose the mutzle of a ferocious 
dog, intending or knowing it to be likely that 
he may thereby oanse Z to believe that he is 
about to cause the dog to attack Z. A has 
committed an assault upon Z. 

(•-) A takes up a stick, saying to Z, “ I will give 
yon a beating." Here, though the words used 
by A eonld in no case amount to an assault, 
and though the mere gesture, nnaocompaaied 
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by any other circnmetanoes, mightnot amount 
to an assault, the gesture explained by the 
words may amount to an assault 
Soot. 852. Puniiihmrnt for Amiulf, ,5v.— Whoever assaults 
or uses criminal force to any person otherwise than on 
grave and sudden provocation given by that person, shall 
be punished with imprisonment of either description for 
a term which may extend to three months, or with fine 
which may extend to five hundred Supees, or with both. 

Explanaiion.—QTAye and sudden provocation will not 
mitigate the punishment for an offence under this sec- 
tion, if the provocation is sought or voluntarily provoked 
by the offender as an excuse for the offence or 

If the provocation is given by anything done in obe- 
dience to the law, or by a public servant in the lawful 
exercise of the powers of such public servant— or 
If the provocation is given by anything done in the 
lawful exercise of the right of private defence. 

Whether the provocation was grave and sudden enough 
to mitigate the offence, is a question of fact. 

Sect. 353. Sco pout, j). 435. 

Sects. 354 and 355. iSeo pp. 4.36-137. 

Sects. 356 and 357. Sw (wM, p. -138. 

Sect. 358. /l.-otaxi/ UN Whoever assaults <Hr 

uses criminal force to any person on grave and sudden 
provocation given by that person shall be punished with 
idmple imprisonment for a term which may extend to one 
month, or with fine which may extend to two hundred 
Eupees, or with both. 

E€pUimiw».—Th9 last seotion is subject to the same 
oxplanatiim as Soot. 352. 

^Viable I y any Uagittraie. A tummotM $houM U*u>i in the firet 
•MtoaM. PvUte ofieert may not arreet iritheui a tearratU. b^feni- 
emte art haUeMe^ CompmndalAe. 
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Svidme$. 

Prore some act done by the defendant which bringi his oon* 
doct within the words either of Sect. 850 or Sect. 851. It mast 
also be shewn under what circumstauct^a the act wtis donei 
whether on grave and sudden provocation given by the person on 
whom the act was committed or otherwise* and this is a duty 
laid npon the prosecution, fur it w necessary under the words of 
Sect. 852 to allege the presence or absence of these extenuating 
oitoumstanceH in the charge; a very slight amount of evidence 
willj however, be sufficient on the part of the proscHsutor to shew 
the absence of provocation, as that is a matter really of defence* 
and its existence would be bettor known to the accused, who 
alleges that he waa pruvokt^* than to the prosecutor. 

The mathematical definition of force is anything which cnusaa 
or tends to cause a change in the state of any body, whether the 
state be one of motion or rest.'’ This definition* slightly elabo* 
rated and explained, the Commissioners have adopted. If force be 
used under the circumstances detailed in Sect. 850, it is criminal 
force. The difference between criminal fdree and assault is that 
the latter is something less than the former, the force being cut 
short before the bhiw actually falls. Under tho Penal Code the 
term ** assault only includes a portion of what are* under the 
English law, assaults, t. f., that portion which are attempts to 
commit a forcible crime against the person of another. Proaeiit* 
ing a loaded gun at a man who is within range of the gnn is an 
assault ; so is pointing a pitchfork at him, when within reach of 
it; 1 Hatch, e, 15, n, 1. But if a man strike at another* but at 
inch a distance that he cannot by any possibility touch him* it is 
no assault; Cam, Dig. BcUUry (c). Bat if A advance in a threaten* 
ing attitude towards B to strike him, and be stopped just before 
he ia near enough for bis blow to take effect, it is an assault ; 
Stephens v. Myers, 4 C. and t. 849. 

An aasanh has been defined in the High Court at Bombay ae 

gestures calculated to excite the apprehension that the person 
making them is about to nse criminal force* coupled with a present 
ability to carry the gesliiret into effect. Words do not anunint 
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to an assaalt, but, accompanied by gestures, they may amount to 
one, or they may shew that the gestures even do not constitute 
an assault. But to do this it must be clearly shewn to the 
person threatened that the party threatening has no intention 
to use immediate criminal force ; Cama v. Morgan^ 1 Bom, H, 

O, Bep. 205. 

The other cases of assault under the English law would under 
the Penal Code amount to the use of criminal force. Thus : — 
A master taking indecent liberties with a female scholar, without 
her consent, though she does not resist ; Se^, v. Day, 9 C. 

P, 722 ; a medical man unnecessarily stripping a female patient 
naked, under the pretence that he cannot otherwise judge of her 
illness, if he himself take off her clothes ; R, v. Rosinskt^ 1 Mood. 
C, C\ 19; parish officers cutting off the hair of a pauper in the 
poorhouse by force and against her will ; Forde v. Skinner, 4 C. 
and 239; taking a new>burn child from the mother, under 
pretence of taking it to an institution to be nursed, and insteadf 
putting it into a bag, and hanging it on some palings by the 
wayside ; Hrg, v. Marrh] 1 C. and K. 496 ; spitting in a man's face ; 
K. V. CoiewnHh, (i Moil, 149 ; striking a horse upon which a man 
is riding, and thus causing him to be thrown ; Dodwell v. Burfard, 
1 Mod, 24 ; W, Jones, 444 ; and every touching or laying hold 
(however trilling) of another’s person or clothes in an angry, 
revengeful, rude, insolent, or hostile manner; 1 Uatck. c, 15, 
t, 2 ; see, also, Rawlings v. Txll, 8 M, and W. 28; Coward \,Bad» 
deley, 4 //. and A\ 478. All cases of trifling assaults will be met 
by Sect. 95 of the Penal Code, ante, p. 1U3. 

A blow which is entirely accidental; an injury received in 
playiug at auy lawful sport by consent, provided the injury be 
not the result of any unfair advantage taken by the party doing 
it ; reasonable oba^usemeut of a child by its parent or guardian ; 
of a soliolar by his schoolmaster, even for an offence against 
eehoot discipline committed outside the school premises ; Clearp 
V. Booth [1898], 1 Q. B. 465; a blow or any other violence 
tSeoessary for se)t*de(enoe ; necessary force used in eaerdae at 
IlMrright of defence of private property ; the oae of lorn by a 
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pvblio serrut witbio the sphere of bis dotiee, ere not olibnew 
mder tbeee or any other notions of the Fensl Code. 

Where the econsed had been brought to a certain place to 
nrve as a cooly, and attempted to ran away, but was prevented 
from ao doing by a peon, and, in the atrugple which ensued, the 
aocased aeised the pron’e wrist, it was held that the pe <n’« sot 
«M illegal and amounted to wrongful restraint, and that the 
accused had committed no offence ; Emp. r. Oanpati, B. B. 12<h 
J/oy 1892. 

A person tried and acquitted on a charge of using criminal 
force, under Sect. 352, cannot be tried afterwards, in respect of 
the same criminal matter, on a obarge of causing hurt; KapUtn 
V. Smith, 16 W. Jt. Cr. 3. 

In the section in the Ceylon Fonal Code, corresponding to 
Sect. 350, the word illegally *' is inserted after thti word 
" intending,” and between the words “ he will ” and " causo.” 

AssaOU IK iClKCl'TION. 

Shot. 8S8. Attaulf in Kmecutitm of Duty. — WhOtflTMT 
aannlta or osea oriminal lloroe to any peraon being a 
public lervant in the ezeontion of hie duty ae snoh 
pnbUc eerrant, or with intent to prevent or deter that 
person from dimharging hie duty ae raoh public servant, 
or in oonieqaenoe of anything done or attempted to be 
done by each person in the lawful dieoharge of his duty 
as enoh public servant, ihall be punished with imprieon* 
ment of either deeoription for a term which may extend 
to two years, or with fine, or with both. 

Triaile iy a Fraitdency Uayutraie or a iiagutrate of thefir$t or 
Mcond eloM. A warrant $hould istut in the firtt in»lanrv, PoUre 
offic*T 0 may arre»t wUkout a u arrant, Dr/endatiit are batlalU. 
Sot ampoundabU. 

Charyo. 

That you, the said A B, on or about the day of , 

at , did asaanlt (or oae crimioal force to) C D, a public 

ssrvaat, to wh, a paen, in tha exaoation of his doty as saofa 
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public serpant ; and that yon, the said A B, have thereby com* 
mitted an oflfence punishable under Sect. 853 of the Indian Penal 
Oode^ and within, Ac. 

Evidence. 

Prove the assault or criminal force, and that it was offered to 
the complainant as a public servant acting in the execution of his 
duty. Or else prove that the offence was committed with the 
intention, or in consequence of the other circumstances, men* 
tioned in the section. A Collectorate Peadah^ who had been 
deputed to keep the peace during a distraint, was assaulted by the 
prisoner, while on his road to execute the order with which he 
had been entrusted, the prisoner attempting to deprive him of his 
purwannah. It was held that the prisoner was rightly convicted 
of assaulting a public servant in the execution of his duty ; Beg. 
V. Methi Mullah, W. R, Cr. 49. 

A peon in the Uevenue Department was deputed by a forest 
settlement officer, under the authority of rules printed at pp. 26 
and 27 of Nairne'g Reven/ue Hand Book, to impress fifteen carts 
for the use of the oBBwr. The accused assaulted the peon and 
prevented him from seizing his cart. It was held that the 
foregoing rules had not the force of law, and that a public servant 
acting under them was not acting in execution of his duty, and 
consequently that the accused was not guilty under this section, 
but only under Sect. 352 ; In re Bakhmaji, T, L. B, 9 Bom. 558. 

A warrant for the arrest of a person in execution of civil process 
should be signed in full by the o8Bcer issuing it, but if ho only 
initialn it, it is still the duty of the oflBoer to whom it is entrusted 
to execute it, and an assault on the officer executing it will fall 
under this section ; Emp. v. Janki Praead, I. L. B. 8 All 298. 

AshAULT WITU IkTXHT TO OUTBAOK. 

Sool. 864< Aesauli with Intent to outrage the Modesty of a 

Woman. ^Whoever aaaanlta or tisei criminal force to any 
woman, intending to outrage mr knowing it to be likely 
that he will thereby outrage her modeety, ahall be pun* 
iihed with imprisonment of either description for a term 
which may eatend to twoyMn«or wiihflMi or with both* 
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8aot* 855* A§$auti wkh lniifil fo 
MMtnlts or UMS criminftl force to any pereoiii Intendtiig 
thereby to dishonour that person, o^enrise than on 
gruTe and sadden proTooation given by that person, 
Aall be punished with imprisonment of either desorip* 
tion for a term which may extend to two years, or wibk 
line, or with both. 

Act VL of 1864, Sect. 4, provider whipping lui a punithment, 
in addition to any other which may be awarded, on conTiotion 
for a second offence under Sect. 854. 

Triable by a Preeulennj Magtetrate or a Magistrate of the fret at* 
oeeond class. A tvarrani should issue in the fit si insianeet under 
Sect, 354 ; a ^mtnons under Sect. 355. Police officers may arrest 
mihout a imrmnt under Sect. 354, hut not under Seel. S65. 
Defendants arc bailabU. 0 fences under Beet. 854 ore not 
eompaundahle, those under Sect. 355 are eompoundalle. 

Charge under Sect. 354. 

That you, on <»r about the day of , at , did 

assault (or use criminal force to) a certain woman, to wit, C O, 
intending by auch assault (or criminal force) tu outrage the 
modesty of the said C D ; and that you have thereby committed 
an offence^ punishable under Sect. 354 of the Indian Penal Coda, 
and within, Ac. 

Under Stet^ 3.55 

That you, on or about the day of , at , did 

assault (or use criminal force to) one C D, otherwise than on 
grare and sodden provocation given by the said C D, intending 
by such assault (or criminal force) to dishonour the said C O, 
and that you have thereby committed an offence punishable 
nndar Sect. 355 of the Indian Penal Code, and within, Ac. 

Evidence. 

The assault, or eriniioal force, moat be proved as under the fore* 
going eectioDs. Under Sect. 854, woman means a female human 
being of any age, Sect. 10, ante, p« 26. There ia no definitian of 
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wlist is an outrage to female modesty. This will di^acooriiug 
to the country and the race to which the woman belongs. In a 
place where many women consider themselves as dishonoured by 
exposure to the gaze of strange males, a man rudely thrusting his 
head into the covered palkee of a woman of rank, if she be a 
native, mav well hr* deemed an ontragre to female modesty. So<di 
an act done to a European lady would not be of such a heinous 
nature. Nor, in the former case, would the act be so reprehensible 
as that of turning up the clothes of a fem'de, whether in the 
public streets or elsewhere, without her consent. There is a great 
difference in the nature of offences of this kind, as may be gathered 
from the fact that, for a second offence, the offender may be 
punished with whipping ; some may be almost harmless, while 
others are of the gravest description. In order to convert an 
indecent assault upon a woman into an attempt to commit rape, 
the evidence must shew that he intended (if not interrupted) to 
complete the offence ; Emp. v. S&ankor, L L, R, 5 Bom. 403. 

The question as to what will dishonour a roan will also much 
differ in various cases, and in all it will be a matter of fact to be 
proved, in most instances, solely by the oath of the complainant, 
unless the act be one which is universally admitted to be one 
causing dishonour. 

Assault in attbmptino to steal or c?oNnNi. 

Soot. 8S6« Ansaiilt in attempting to deal. — Whoever MSaultB 
or uses criminal foroe to any peraon, in attempting to 
oommit theft on any property which that peraon is then 
wearing or carrying, diall be punished with impriaon- 
inent of either deaoription for a term which may extend 
to two years, or with fine, or with both. 

Boot* 367« Assault in attempting to confine . — Whoever M- 
eanlta or naea oriminal force to any peraon, in attempting 
wrongfully to oonflne that peraon, ahall be pnnidied 
with impriaonment of either deeoription for a term 
whieh may extend to one year, or with fine whioh may 
ontond to one thonaand Bnpooii or with botL 

loot tM» Sea oaii, p« 48S« 
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Triabb 5y any Ma^ittrate. A warrant $hinili utw m (he /Iret 
iiufanee. Police qfieere mat/ arreet mitiwut a warrant. PefeadanU 
an not batlahie under 8e'‘(. 356, but they art under Sect. 857* 
Not eomfoundabh. 

Charge, 

That yoa, ou or about the day of , at , did 

ooeault {or use criminal force to) C D, in attempting to commit 
theft of certain property, to wit, a gold watch and chain, then 
being worn by the said C D ; and that you have thereby oom* 
mitted an oifenco puniahable under Sect. 356 of the Indian Penal 
Code, and within, &v 

Ki-ideuce. 

Prove that the defendant attempted to rob, or wrongfully to 
confine, the complainant, and in aucb attempt committed an 
aasault, &o. 

Kn)>At nsd, Ahopc non, Ac. 

Sect. 369 A'i'fNdj'Piny.— Kidnapping is of two kinds; 
kidnapping from British India, and kidnapping firom 
lawful guardianship 

Soot 860 Kvlnaj'ping from Ihtlieh fixiio.-— WhoOVOf OOU* 
▼eys any person beyond the limits of British India, 
without the consent of that person or of some person 
legally authorised to consent on behalf of that person, 
is said to kidnap that person from British India. 

Soot. 861. hutnapjnvg /torn Lotejul <Juartlian*hip,--WhO‘ 

ever takes or entices any minor under fourteen years of 
age if a male, or under sixteen years of age if a female, 
or any person of unsound mind, out of the keeping of 
the lawful guardian of such minor or pnson of unsound 
mind, without the consent of such guardian, is said to 
kidnap such minor or peison from lawful guaroianthip. 

AopianatutH.-^lbe woids “lawful guardian” in this 
ssetion include any person lawinily entrusted with the 
eaie or onstody of sneh minor or other psrsso. 



440 


noMAmso. ABDoenov. 


[oup. m 

E»c6pHon.—Tbi» seetioii does not extend to the act of any 
penon who in good faith believes himself to be the father 
of an illegitimate ohild, or who in good faith believes 
himself to be entitled to the lawful custody of such 
ohild, unless such act is committed for an immoral or 
unlawful pnipose. 

8eot. 863. Abduetion—Whomn by force compels, or by 
any deoditfnl means induces, any person to go from any 
place, is said to abdnot that person. 

Sect. 868. PunwAme»</orA:t(2nap/>tngr.— Whoever kidnaps 
any person from British India, or from lawful guardian- 
diip, shall be punished with imprisonment of dthw 
de^ption for a term which may extend to seven years, 
and sl^ also be liable to fine. 

Soot. 864. Kidnapping or abducting in order to murder , — 

Whoever kidnaps or abducts any person, in order that 
such person may be murdered, or may be so disposed of as 
to be put in danger of being murdered, shall be punished 
with transportation for life, or rigorous imprisonment 
fttt a term which may extend to ten years, and shall 
also be liable to fine. 

lUuetratione, 

(a) A kidnaps Z from British India, intending or 
knowing it to be likely that Z may be saeri* 
floed to an idol. A has committed the offence 
defined in this section. 

{b)A forcibly carries or entices B away firom his 
home, in order that B may be murdered. 
A has committed the offence defined in this 
section. 

Boot 866. Kidnapping, m order to eon/ine eeerelly . — WhO* 

ever kidnaps or abducts any person with intent to cause 
that person to be secretly and wrongfully oonflned, shaD 
be punished with imprisonment of either description for 
a tana which may extend to seven years, and shall also 
be UaUe to fine. 
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Sect. 866. Kidnapping a IFrtWrtn to fotniK'l Marring, ff ,\ — 

Whoever kidnape or abducts any woman with intent 
that she may be compelled, or knowing it to be likely 
that she will be compelled, to marry any person against 
her will, or in order that she may be forced or seduced 
to illicit intercourse, or knowing it to be likely that she 
will be forced or seduced to illicit intercourse, shall bo 
punished with imprisonment of cither description for a 
berm which may extend to ten years, and shall also be 
liable to fine. 

Sect. 367. Kutnapi'iU'j, iVm in ordr. to to Shiviry, 

•I'-— Whoever kidnaps or abducts any person in order 
that such person may be subjected, or may be so disposed 
of as to be put in danger of being subjected to grievous 
hmrt, or slavery, or to the unnatural lust of any person, 
or knowing it to be likely that such person will be so 
subjected or disposed of, shall be punished with imprison* 
meat of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

Sect. 368. <’(/?«•((■/ 1 (!■/ a Kihoippd /’< )•»«»! .—Whoever 
knowing that any person has been kidnapped or has been 
abducted, wrongfully conceals or keeps such person in 
oonfinement, shall be punished in the same manner as if 
he had kidnapped or abducted such person with the same 
intention or knowledge, or for the same purpose, re that 
with or for which he conceals or detains such person in 
oonfinement. 

Sect. 369. Kidnapjiiuii, Chihl to hUoiI Putpniy 

Whoever kidnaps or abducts any child, under the age of 
ten years, with the intention of taking dishonest.y any 
movable property from the person of such child, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and shall also be 
liable to fine. 

Ttiitb/i by tht' C'/Uri of Senutvitf V'iih thn ft'iption of Ihnir itiidtf 
Ute*. 8*1.3, trhuh nit tria'lc ly tin f'ourt of tirimivn, n i'raidtncy 
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Magutrate% or a Magistrate of the first class. A warrant should 
issue in the first instance. Police officers may arrest without a 
warrmi. Defendants are not bailable. Not compoundable. 

Charge^ 

That you, on or abf)at tho day of , at , did 
kidnap a certain person, to wit, C D, from British India or 
from lawful guardmn^hip, (or with tho intention that snch person 
should bo murdered), and that you have thereby committed an 
offenco punishable under Sect, 363 (or 364) of the Indian Penal 
Code, and within, &c. 

Evidence. 

Under these sections kidnapping is an offence irrespective of 
any intent with which it is committed. Is idnapping from British 
India consists in conveying a person beyond its limits without his 
own consent, or tlu\t of his lawful guardian, without reference to 
tho intention with which that person is so rou\eyod. Kidnapping 
from lawful guardmuhhip can only be committed in respt'ct of a 
minor or an insane person, but in this cuso also intention is 
not of tho oMsonce of tho offence. To support a charge of kid- 
napping from lawful guardiauship, it must bo shewu tliat the 
accused took or enticed an ay from lawful guardianship the person 
allf^ginl to have binm kidnapped ; Rey. v. Neela Dcbee, 10 If. R. 
Cr. 33; without consent of tho guardian; Key. v. Mohim (liunder 
8il, 16 ir. R* Ur. 42. The consent of tho person kidnapped is 
immaterial under Sect. 361. 

The word ‘‘take'' implies a bodily removal by tho defendant, 
not necessarily by force, actual or constructive ; lUy. v. MankleiotCf 
Dears. 0. f p. 163 ; a mere leading of a not unwilling child would 
be sufficient. “ Enticing'* is an act of tho defendant by which 
^e person kidnapped is induced of his own accord to go to the 
kidnapiier. The meaus used to entice uecnl not be deceitful ; Reg. 
V* Bhmyce Ahur^ 2 W. Jt. Cr. 5 ; Rty. v. SiAjkee, 7 IF. R. Cr. 86; 
they may be the expectation of n present, which is actually 
gratified ; or tho common blandishments of a lover ; R. v. Twisile^ 
loti, 1 257 ; ^ Hawk. c. 16. «. 10. In abdiictiou, however, 

the tueaus must be either forcible or deceitiuh 
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Abduction is not an ofifonoe tmdir ihete unless it bo 

with one of the intents expressly provided against. The intent 
with which the abduction took place mast be specided in the 
warrant and chargOf and be proved at the trial ; /#« Bulhimuki^ 
6 Betu L. Api^ 129; and 15 IF. 12. Cr. 4. It must also be 
shewn that there was some force or deceit practised on the person 
abducted; Beg. v. Komul Iku», 2 R. Cr. 7. 

The general principles as to the principal oflTenoo involved in 
tJiesi' sections are admirably laid down by Bramtrell, B., in the 
case of Rs;;. v. Ollifi^r, 10 Cwc’s (Vim. Oiwes, p. 404.— ** If a 
young woman IcavcH her fatherV house without any persuasion, 
indun*ment, or blandishment held out to h(T by a man, so that sho 
has fairly got away from home, and then goes to him, although 
it may lx* his moral duty h' return her to her partmts* custody, 
yet his not doing so is no infringement of this Act of Parliamont» 
for the Act does not say he shall restore her, but only that he 
shall not take her aa'ay.’’ S<h*, also, W^g. v. ifetla hehee, 10 IF. 
R. (V. 3d. “ It IS, however, ^sjually clear that, if the girl, acting 
under persuasion, Umiioh her father's house, although he is not 
present at the moment, yet if ho avails himself of that leaving, 
which t 4 >ok place at his persuasion, that would be a taking 
her out of the father’s possession, bocaum* the perHUnsiou, would 
be the motive cause of her leiiviiig. Again, althotigli she may 
not Imvc at the appointed time, and although he may not wish 
that she should liavaleft at that particular time, yet if, finding 
she has left, he avails himiudf <if that to induce her to continue 
away from her father’s custody, in my judgment* he is also 
guilty, if his pc*rsuasion op<»rute<l on her mind so as to induce her 
to leave.” If a woman be forcibly taken away, and aftc^rwards 
mamed, or defiled with her own consent* it is within the pro* 
visions of these soctiouh, for the offender is not to escape by hav- 
ing prevailed over the weakness of a woman whoiri he originally 
got into hw power by such base fneans ; FuIummI *9 Catte, Fro. 
Car. 483; 6’ire«dcnV V.W, 5 Bt. Tr. 150; 1 /fair, m. And 
so, too, if she be taken away and married with her own consent, 
it this be effrxrted by means of fraud, for she cannot bo 
oonsideredt while under the influence of fraud, to be a free 
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agent ; B. v. Wakefield, Lancaster Assizest 1827. Where a girl 
was persuaded by the defendant to leave her father* s house 
and go away with him^ without the father’s consent, and 
accordingly left her home alone by a preconcerted arrangement 
between them, and went to a place appointed, where she was met 
by the prisoner, and tliey then went away together, without the 
intention of returning ; this was held to be a taking of the girl 
out of the father’s p(»8Be8sion, and certainly it would amount 
to an enticing ; v. Manklefotr, Dears. C.C. 159. So, too, 
it would be a taking where the prisoner induced a girl to go 
with him and get married, although she returned after un hour 
and continued to live with her father, who knew nothing of 
what had happened, as the girl, after her marriage, could not be 
held tn be in her father's possession, although she was in his 
house, because she was in the* lawful possession of her husband, 
and n(*ver could be in the posst'ssion of her father in the same way 
as before ; Rvij. v. 8 (Jox's Cnm. (Jasrs, 23S. So, where 

the defendant, by coi\cert with tho girl, met her, and stayed 
wdth lu*r away from her fatiier’s house for several nights, sleeping 
with her ; and the jury found that the father did not consent, 
and that the (li*l\*iuiunt knew (hat In* did not, and that he took 
the girl away with Inin m order to gratify his passions, and then 
let hc'r return h<Mm\an(l not with the intention of keeping her away 
from lier iiome perinunently, the conviction was held right ; Reg. 
V. Titimins, 1 i/r//, C\ 270. Where a girl under sixteen was 
found lu the streets by her.NcIf, and seduced away, it was held that 
she was not taken out of the possession of her father, although ho 
was living in the same place, and the girl was living with him ; 
Reg. V. ijrteft, (J h\ and /*. 274; see, also, Reg. v. HMert, L, IL 
1 C. (\ 181 In (hilcutla, however, it has been ruled that the entic* 
iiig away of a girl playing iu the public streets was a kidnapping 
from lawful guaiHluinship ; Rf*(j, v, Mnssamuf Oozeerun, 7 fr. B. 
tV. 98. Si), too, if the kidnapping takes place while the girl 
is visiting a neighbour ; Rt*g, v. (roonKMloss, 4 W. R. Cr. 7 ; 
Jtsg. V. KtKtrdaa Singh, 8 \\\ II Cr, 15 ; but not if she bus run 
away friuii homo in I'ousequence of ill-treatment ; Iteg. v. Grander 
Singh, 4 ir. R Cr. 0. A. was iiidietCHl for fraudulently alluring C 
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out of the possession of her mother end stepfather, the tatter having 
the lawful care other, and B with being an aooessory before the fact. 
C was sent by her mother to live with her grandmother, Instiuul 
of going there, she went to B*8 house, and did not return home 
when desired by her mother. After remaining nith B a month, 
she left with A, her paternal uncle, and was married to him 
uithout her mother’s knowledge. It was held that there was no 
evidence that the alluring was fraudulent, or that the girl was 
taken out of her mother's possession, and that the facts did 
not support the indictment , iJcj;. v. Bum*//, L. C* 364, 
Where the accused knowing that a minor had left bis home 
without the cousi^nt of his parents, and at the request of the 
kidnapper, undertook to convey the minor from a place in India 
to Ceylon, it wan held that so long as the process ol taking the 
minor out of the kwping of hm lawful guariiian continued, the 
offence of kuluappiiig might bo abetted; /ic;/. v, Samia Kaundan^ 
L Is It. 1 Mad. 173. 

l! the offence be under Sect. 3(51 , the child must Ih» shewn to bo 
under fourteen if a male, and under HixU»en if a female, and it will 
no defence to say that the accused did not know the child was 
under the ng(% hut thought he or she was (*ver the specified age, 
unlesH he has subhiantiul ground for Hupposing that such m the 
fio’t, HO uH to bring the case within Sect. 79 of the Penal Code, 
ante, p. f»l ; fur it was niled in the case of Rig. v OlUjitr, §upra, 
that a man dc lU with unmarried girl at his pc^rtl, and in that 
case the fact that she had told hnn aho was seventeen was held not 
to excuse him. See, also, Rivj. v. liiMm, 1 F. ami F. 60, where 
Cor/JurNf C. J , ruled to the same effect; and lU^g. v. Prin^a^ L, R. 

2 C\ C. J/if. A child under ten } ears of age is pmd facie subject 
to guardianship, and any one removing such child, without permis* 
Sion propf*rly obtained, takes the risk of auch ai*t upon himself; 
and the fact of having omitted to enquire whether the child had 
a guardian or not is no defence; Emp* v. UmmdbuUh, L L. R» 

3 178, 

Ija^rful (/uartfian.— The lawful guardian of a legitimate child is 
Its father during his lifetime, except under Mabomedan law, where 
the mother is entitled to the custody of her sons up to soveii years, 
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ftnd her daoghtetn up to poberty eooording to the Soonee schools, 
but only np to the age of seven years according to the Shiah 
schooL After the death of the father or mother the lawful guar- 
dian must be ascertained by the law governing the class to which 
the child belongs A mother cannot have any right to the custody 
of her legitimate child adverse to that of the father. Ordinarily 
the castody of the mother is the custody of the father, and any 
removal of the children from place to place by the mother ought 
to be taken to be consistent with the right of the father as guar* 
dian, and not as a taking out of his keeping. But where a Hindu 
woman left her husband’s house, taking with her her infant 
daughter and went to the honso of A, and on the same day the 
daughter was rnarnod to the brother of A without her father's 
consent ; it was held that A was rightly convicted of the offence of 
abetment of kidnapping , /v’w/i \ Pmnhnnhua, f, L R 8 Cal. 969, 
The husband of a Hindu girl of hft«Hui is her lawful guardian ; 
consequently, if lu*r father lemoves ht*r from hei husbaturs custody 
without his cousiuit, ho commits the offom e of kidnapping from 
lawful guardianship ; In re bhuronvlhur, 1. L R 17 Cal, 298. 

The mother of au illegitimate child is its piopur and natural 
guanlian during the peruHl of nurture, aud when' thi* mother on 
her death-bed entrusts the care of nueh child to a pers<nj who 
act'opts the trust aiiif inaiiitams such child, such jktnoii ih lawfully 
entrusted with the care of the minor. The explnnatiou of the 
words ** lawful guardian lu S»et 3<H is intended to obviate the 
diHi< uby thi' prosecution might be put to iti bcung ht»and to 
prove Hiru tly in cases of abduction that the person from whom the 
minor had Ihhui abducted was the guardian of such minor in the 
•irict legal accH^pialiou of the word ; Emp. v. rnnantU^ I. L, R. 
6 Vnl 971 

The fact that a bc^trothal, not amounting to a marriage or 
transfer of guardmnship, has taken place between the accused and 
the girl, IS no answer Ui the ohargis thiiugh it may diminish the 
homousness of the offence; /{eg. v. (fWrooc/oss, i ]V R ir,7; 
nor is any nearness ot relation : an uncle may be oonvieted if he 
takes a minor nuTe fr >m legal guardiauii^hip ; v. Modhoo 
JPaul, a IL Cr. II 
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Under Sect 363 n sobjoct of an indepcodont State is amenable 
to the Bntish courts for the offence of kidnapping from Bntish 
India, though, if the person so kidnapped were murdered beyond 
onr temtories, there would be no jurisdiction in respect the 
homicide ; v. Phurmorntrain^ 1 W, R, Cr^ 39. 

If the charge be framini under Sect. 304 or any of the following 
sections, the intent must be laid, and proved as laid, either directly 
or circuiiistautiaily. 

Where ti procuress tuducod a married woman of the ago of 
twenty to leave her husbaud, and tho facts shewed that the wife 
** had made her tlelibemte choice, aud was detormmed of her own 
frw' will to leave her husbaud, aud bwomen prostitute in Calcutta,’* 
the Calcutta High Court held that no eouvietiou could b(« Hustain* 
ed under Sect, but that there was «|uite Hiifticieiit evidence to 
convict the pi iHouct i>f eiitu mg under Sect. 198, “ for whatever 
the wife’s secr<‘t inclmatioiui were, she would liave had no oppor* 
tuuity of carrying thiun out hiul not the prisoner iutc'rposed *’; Reg, 
V. 1 U'. /t Of, 45. Section 309 provides for acts, to 

which the woinnii is not at tho time a consenting party, committed 
for the {mr[K)m‘ of enalding thcrt*alU‘r force or fmud to be brought 
to bt*ar upon tho woman in order to bring about marriage or 
illicit intercourse. 

Section 308 applies to a person who assints in concealing a kid» 
napped or abducU^ jhtsoii, and not to the kidnapper; Rt ^ g , y . 
^h^tUi 0(Kier^ r> ir. H, (Jr. 17. It iH not uet’essary to prove that 
the iM*rson concealfMi was alKlucted by any particular person. If 
there is pniof of abduotiou having boon committed, aud that tho 
accused knew of it, that is sudicient, although a person charged 
with tho abduction has been acquitted ; Ruj. v. Atnetr Daraz, 
4 W. R. Cr, 3. 

Under Act VI 1. of 1871 (the Indian Kinigration Act), Sect. 71, 
any i^erson making a contract with any native of India, escept 
under the provisions of that Ac‘t, for labour at any place beyond 
British iutiin, to which emigration is not authorized, shall be 
deemed to have committed the offcucii specihed in Ssjt. 303 of 
ike Penal Code. A similar provision is also to be found in Mud. 
Act V.oi ih66, Beet. 16. 8ee,also^ the notes to Beeta. J70iuid 871 
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for the proviakmi of 39 and 40 Yict. c. 49, in respect to offences 
nnder l^t. 367 committed in certain places ont of British India. 

TBArricKiNG IX Homah Bungs. 

Boot. 870. Buying, any Pernm a* a Sltve . — Whoever 
imports, exports, removes, buys, sells or diqioses of any 
person as a slave, or accepts, receives, or detains against 
his will any person as a slave, shall be punished with 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine^ 

Sect 871. UahUualilmling in Slavi ». — Whoever habitually 
imports, exports, removes, buys, sells, traffics, or deals 
in slaves, shall be punished with transportation for life 
or with imprisonment of eithm description for a term not 
exceeding ten years, and shall also be liable to fine. 

Sect. 872. Bellinij any Minor Jor juirpytten of Proniitution^ ijv. 
—Whoever sells, lets to hire, or otherwise disposes of 
any minor under the age of sixteen years, with intent 
that such minor shall be employed or used for the purpose 
of prostitution or for any unlawful and immoral purpose, 
or knowing it to be likely that such minor will be 
employed or used for any such purpose, shall be 
punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
liable to fine. 

Boot. 873. Buying any Minor /or purpo»rg ot ProttUiulioii,— 

Whoever buys, hires, or otherwise obtains possession of 
any minor under the age of sixteen years, with intent 
that such minor shall be employed or used lor the 
purpose of prostitution or for any unlawful and immoral 
purpose, or knowing it to be Ukefy that such minor will 
be employed or ue^ for any such purpoM, shall be 
punished with imprisonment of either description for a 
term which may extend to ten years, and shall also be 
jykUe to fine. 

Beet. 874- Unl>wful Ctmpulmtry IjoUmr . — Whoever unlaw* 
eompeis any person to labour against the will of that 



448 


ilOft. 870^74.] ti4fficnm nr Bmuv Bums* 

pmm diall be pnniibed with imprieonmeiit of ther 
dflMiipttoii fbr a term which may eatend to one year» or 
with inOy or with both* 

Offencm undrr Sects, 870 and 871 are triable by the Court of 
Session ; those under Sects, 372 atid 878 by the Court of Scssiony 
a Presidency Magistrate^ or a Magistrate of thejirst clou ; ami those 
under Sect, 874» by any Magistrate^ A warrant should issue in tlw 
first instance. PcUce offieers may arrest without a warrant ^ ercept 
under Sect. 870. Defendants are bailable umler Sects. 870 and 874t 
InU not under Sects, 371 •373. Offences are not compoundahle, ejeceft 
under Sect. 874. 

Evidence. 

8lavery,-^A slave is a creature without any rights or Hiatus 
whaUwor, who is, or may Iwcoiuts the property of another as n 
mere chattel the owner having absolute power of disposal by 
sale, gift, or otherwise, over the slave without being responsible 
to any legal authority. In the Hast, there is a modified kind of 
slavery, for childn*n are purchased from their parents or 
strangers and are brought up as domestic servants, having little 
or no pcTbonal liberty conceded to them, and though they are not 
ordinarily sold, yet they are tninsforrod from one member of a 
family to another, by way of gift. A person is treated as a 
slave if another ivsserts an absolute right to restrain his personal 
liberty and to dispose of his labour against his will unless that 
ngbt is conferred by law, as in the case of a parent, guardian or 
jailor* Any person who. in any way. deals with another^ as 
described in Sect. 370, with the intention that the person dealt 
with should come under the power of another entirely and lose 
his own liberty of action against his will, would bring himself 
within the provision of this section ; Emp. v. Ram Kuar, i. L. 
R. i. AH, p, 725. Wheroi howoveri R, having obtained possession 
of D, a girl about eleven years of age, disposed of her to a third 
persoUi with intent that such person should marry her, and such 
person received her with that intent , — it was held that R could 
not be convicted of disposing of D as a slave ; ib. But where 8 
Iranibrred to A for twenty-five rupees his rights in a girl of 
thirteen yean of ago, and in a doonment in wbidi the transaotion 
17 r c 
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ww recorded, tiie girl was described as a veUaii, a slave-girl 
porcbased by S from P it wasbeld that A was guilty of baying 
the girl os a slave within the meaning of the section ; Amina v. 
Bmp., I. L. B. 7 Mad. 277. 

By the 89 and 40 Viet. c. 46, s. 1, it is enacted that if any 
pwaon, being a subject of Her Majesty, or of any Prince or State 
in India in alliance with Her Majesty, shall, upon the high seas, 
or in any part of Asia or Africa which Her Majesty may thinlr 
fit to specify by any order in Council in this behalf, commit any 
of the offences defined in Sects. 867, 870 and 871” of the Indian 
Penal Code, “ or abet within the meaning of the said Penal Code 
the commission of such offence, such person shall be dealt with, 
in respect of such offence, or abetment, as if the same had been 
committed in any place in British India in which he may be or 
may bo found.” 

Section 2 provides for the application of this Act by order in 
Council to any future amendments of such sections. 

Section 3 gives corUin powers to the High Courts with respect 
to issuing commissions to obtain evidence of such offences. 

By an order in Council, dated the 30th April 1877, and publish- 
ed in tho Tjtmdon QazeUe, No. 24466, p, 3447, on the let Juno 
1877, it was provided that this Act should apply to the following 
parts of Asia and Africa 

(o) Tbo territories of the Khan of Khelat and of tho Saltan of 
Muscat in Mekran and Arabia. 

((>) The coastsof Beloochistan and of the Bander Abbas districts 
and the shores of the Persian Oulf. 

(r) The coast of Arabia from Bas Mussendom to Cape Bab*el« 
Mandeb. 

(d) The territories of the following tribes near Aden, ru: 

The Abdali. The Amir. 

The Foodli. The Subahi. 

Tbo Akrabi. Hie Oafai. 

The Howahabi. The Onlaki. 

The Alawi. 

(e) The coast of Afirica from Bas Sejarme to Oelagoa Bay. 
if) The tarritoriaa of the Saltan (d’Zansibar. 
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{g) The wm end islende withiii ten degreet of letitnde end 
lengitnde from snoh coeets end aboree respectively. 

Trafficking in Minorgfor Pro9r«ii<i(m.— Under tbeae aeotioua it 
must be shewn that possession of the minor has been obtained under 
e distinct errengement that the minor^s person shonld be for some 
time completely in the keeping end under the control end direction 
of the party having the possession. The words ** buys end ** hires * 
convey that meaning according to their ordinary aoceptationi and 
giving them dno effect, the associated words ** otherwise obtains 
possession** were not intended to do more than include other modes 
of obtaining the same kind of possession as tliat of a buyer or hirer. 
Complete possession and control of the nodnor’s person obtained 
by ba 3 ring, hiring, or otherwise with the intent or knowledge that^ 
by the effect of snch possession and oontrol» the minor shonld, or 
would afterwards, bo employed or used for either of the purposes 
stated is what the section was intended to make punishable as an 
offence ; Reg, v. ShaiL Alt, 5 Mad, S, C, 473. Therefore, 
where the prisoner mot a girl eleven years old, in a street, and 
promised to give her a pic(^ if the would sccompiiny him into an 
uninhabited bouse close by, and allow him to have sexual inter- 
course with her, and the girl went willingly, and they wore detected 
in the act, the girl having gone ont without permission, not 
having attained the age of puberty, and the evidence tending to 
nhew that she had not had sexual intercourse before, it was hold 
that the prisoner bad not committed any offence under Sect. 378; 
%b, ; followed in Enp, v. Sukee Baur, I, L, JS, 21 Cal, 97. 

The offence is complete as soon as a girl is purchased or sold 
with the knowledge or likelihood that she will be employed for 
the purpose of prostitution, although the point of time for snoh 
employment may be remote by reason of her physical incapacity 
for the act ; Ltgal Bmembtancff v. Karuna, /. L, R, 22 CaL 
164 ; and even although she does not as a matter of fact enter 
upon prostitution until years after she has attained maturity, or 
never enters upon snch a profession at all ; Imp. y. Chanda, L L, 

18 All. 24 ; but the intention most be that idie shimld b^ employ- 
ed as a prostitute while a minor ; Legal Semmhraneer v« Karuna ; 
following Bmp, r, Ramama, l,L,R*li Mad* 278* 
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It is not Decessarj, however^ that present possession of the 
child shonld be gi^en np ; any disposition or dedication between 
two parties^ by which one gives np a girl to a life of prostitution^ 
comes within the section » although the girl may remain with the 
person who disposes of or dedicates her; Beg. v. Jaili Bhaivin^ 
6 Bom. H, C. Rep. (J. C. 00. Thus, the dedication of a minor girl, 
under the age of sixteen years, to the service of a Hindu temple, 
by the performance of the ehej ceremony, where it was shewn 
tW it was almost invariably the case that girls so dedicated led a 
life of prostitution, was hold to be a disposing of such minor, 
knowing she would be likely to be used for the purposes of pros- 
titution ; it. ; Jitfj. V. Aruruushellam^ I. L. R. 1 Mad. 164 ; see, 
also, Emp. v. Bosava, 1. L. R. 15 Mad. 75. So, too, where girls 
were disposed of and registt^rod as dancing-girls of a pagoda for 
the purpose of being brought up as such, it being abundantly 
proved that girls so sold and so registered are brought up as 
prostitutes, and that oue principal purpose of such a transaction 
was that they should be so brought up Ew parfe Fadmavaii^ 
5 Mad, II. C. li p. 415. lu this case, however, there would seem 
to have Ihhmi a regular sale, W here a daucing-girl of a temple, 
falsely styling herself the mother of another girl (a minor), 
applied that this girl should be appointed in her place, and the 
tomplo autliorities ordered that sho should be ontonHl in the pay 
abstract likt' other dancing-girls, then^ is primd facie evidence of 
the disposal of n minor with the knowh^dgo that she would 
bo employed for immoral purposes ; Srinivasa v. danasamt, 
1. L. U. \o Mml. 41; see, also, Emp. v. Tippa, L L. R. 16 
Bom* 78. 

Prostitution is not the essential condition or the necessary con- 
sec]UOUCO of the adoption of a daughter by a dancing-girl, but it 
is an incident due to social influence; Vmku v. Mahalinga, I. L, 
JL n Mad. ; nor is prostitution the necessary result of leach- 
ing a girl singing ; Khuhehund v. Brram, I. L. Ji. 13 Bom. 150. 
The adoption of a daughter by a dancing-girl is no offence if 
she is to be bi\>ught up as a daughter, although she may have 
her choice when she attains her age of following the profession 
of a prostitute, or marrying ; but if she is adopted in order to 
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follow the profeasioo m a miaor, it is »a ofiwee ; Bmp, r. Sum- 
anna, /.£.&!£ Mad. 273 . 

Where a certain person, hUselj representing that a minor girl 
of a low oaate was a member of a higher one, indnoed a member 
of such higher caste to take her in marriage, and to pay money 
in the full belief Uiat soch representation was hrue, — it was held, 
that snoh person could not be convicted under Sect. 373 or iSeot. 873 
inasmuch as although it was doubtful whether the marriage was 
valid or not under Hindoo law, yet the object of the accused was 
to dispose of the girl for the purpose of marriage and not for 
prostitution ; R^. v. I)abt>e Singh, 7 IK. R. t'r, 55 ; Bmp, v. Sri 
Lai, /. L. H. 2 AU. GVi. 

Foret d Labour . — The impreasmeut of carts for the use of a 
forest settlement oiUoer, under executive orders of Oovornment, 
which have not the force of law, is au offence under .Sect, 87 4 ; 
fn re Rakhmaji, 1. /,. R. 9 Bom. 558. Where n person has 
induct'd another to consent to work for him on certain terms, ho 
does nut unlawfully compel him tt> labour when ho insists that 
the work shall be done ; Mailan v. F,mp., 1. L, R. 10 Cal. 572. 

Kbxi ai OrrKNCKs. 

Karr.. 

Sect- 876. Rape.— A man ia said to commit *' rape,** 
who, except in the case hereinafter excepted, has sexual 
intercourse with a woman under circumstances falling 
under any of the five following descriptions 

Firtitly. Against her will. 

Seconiiiij. Without her consent. 

n irdiy. With her consent, when her consent has been 
obtained by putting her in fear of death or of hurt. 

Fourthly, With her consent, when the man knows that 
he is not her husband, and that her consent is giren 
because she beUeves that he is another man to whom 
she is or beliOTes herself to be married. 

Ftnidy. With or without her consent, when she is under 
twelve years of age. 

Penetration is snffldent to oonstitute the 
ssKual interoonrse n ece s s ar y to the offence of rape. 
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axc$pti(m.^-'4km^ intarooime by a man with his own 
wUbf the wilb not being under twelve years of age, is 
not rape. 

Seot 876. Puniihmentfar Whoever commits rape 
shall be punished with transportation for life or with 
imprisonment of either descrij^on fbr a term which may 
extend to ten years, and shall also be liable to fine. 

Act VI. of 1864, Sect. 4, permite whipping to be added to 
above ponishment on second conviction for rape. 

Triable by the Court of Session. A warrant should issue in the * 
first instance. Police officers may arrest vithout a warrant. Defend* 
anis are not bailable. If, however, the seznal intercourse was by 
a man with his own wife, then a summons should issue in the first 
instance; police officers may not arrest loithout a warrant; and 
difemlanls are bailable. Not eompoundabU. 

Charge. 

That you, on or about the day of , at , did 
commit rape on ouo 0 D ; and that yon have thereby committed 
an offence punishable under Soct. 876 of the Indian Penal Code, 
and within, &o. 

Evidence. 

Section 875 now appears as altered by Act X. of 1891, Sect. 1. 

Under the English law, if it bo proved that the defendant is 
under the age of fourteen years, he most be acquitted, whatever 
the nature of the ovidonoe against him may bo ; for a boy under 
the ago of fourteen years is presumed by that law incapable of 
committing a rape ; 1 Hale, 630. There is no provision of a similar 
nature in the Penal Code, and, therefore, as far as legislative 
enaoimeat goes, any male, above the age of seven, may be oon« 
vioted of this offence, though it is necessary for the prosecu* 
tion to prove in each case that the acouaed has attained the full 
atate of puberty; Emp. v. Oopala, D. R. I6th July 1896. An 
opinion was expressed in former editions of this work that it was 
very doubtful whether a boy who had not attained the full state 
of puberty could be couvioled of an attempt to commit rape, 
(although the strict iuterpretaliou of the two illustratioas to Sect. 
511 would seem to point to the opposite couolnaion, provided the 
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iooiied St the time of ihe attempt wat phymcelly in a ttikte to 
efiect eome penetration) because the power to have full oonneo* 
tion is so much of the essence of the offence that it would be 
difficult to say that a child who was physicallj unable to commit 
the full offence had ** attained sufficient maturity of understanding 
to judge of the nature and consequences of his conduct on that 
occasion/* so as to be guilty of committittg the attempt. This 
opinion has since received judicial confirmation in Emp. v. Oapala 
(supra), where it was held that a person physically incapable of 
committing the offence of rape cannot be found guilty of an 
attempt to commit that offence. A person, however, proved to 
have the power of erection must b 0 presumed to bo physically 
capable of committing rape ; ihuL A husband and a boy under 
the ago of puberty may, however, bo principals in the second 
degree, and be punished for aiding and abetting ; 1 Hale, fi20, 
r>d9 ; R, V. Eldernhaw, 3 C. and P. 396 ; and if the husband of 
a woman abetted the commission of rape upon her and was 
present when the offence was committed, he would under Soot. 
114 be deemed to have committed the principal oflTenoe. See, 
also, Lord Audley*$ ease, 3 State Triale, 401, 

A man may commit a rape upon his wife if she be under the 
age of twelve years. In a country where marriages among 
Mahoroedans and Hindoos are usually contracted before the age of 
puberty, it is necessary to prevent men from prematurely taking 
advantage of their marital rights, although, in most instances, as 
the wife resides with her relations till she is old enough to go 
home to her husband, their protection is sufficient. 

The final act must be against the will of the woman. It is no 
excuse that she consented at first, if the offence was afterwards 
committed by force against her will ; nor is it an excuse that she 
consented alter the fact; 1 Hawk, e. 16, s. 7; nor does the 
eessstion of a genuine resistance amount to consent ; Beg. v, 
Akhar Katee, 1 W, R, Cr, 21. Even that the woman was a 
common where, or the ooncubioe of the rmvisher, is no excuse ; 

1 Hole, 729 ; alUiough such ciroumstanoes should operate strong* 
ly with the jury against the probabili^ of the fact that ootneotion 
waa had with the woman agiinst her oonsent ; end if a woman 
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tliftt vhd Tm>a Tolnntftrily ooimection with the piisoner 
prior to the alleged offence, evidence to prove such prior connec* 
Uon is admissible on his behalf ; Beg. v. Bil^ , 18 Q. B. D. 481. 

Or wiih>ut her ecneent. If the connection took place while 
the woman was drunk, the liquor having been given her by the 
defendant (although only for the purpose of exciting her), it is 
Ta|>e ; Beg. v. Campling 1 Dsn* C. C. 89. Or if the connection 
was with a woman of weak intellect, incapable of distinguishing 
right from wrong, and the jury found she was incapable of giv* 
ing consent, or of exercising any judgment upon the matter, and 
that (though she made no resistance) the defendant had carnal 
knowledge of her by force, and without her consent, that is a 
rape ; Beg. v. Fletcher ^ 2 B. and M. C. C. 63. In another case, the 
prosecutrix was an idiot girl. The prisoner admitted having had 
connection with her, but alleged consent. The girl was capable of 
recognising and describing the prisoner, but there was no evidence 
against him bat the fact of connectiou and the imbecile state of the 
girl. It was hold that, notwithstanding the girl was un idiot, 
thero must he some evidence that the act was without her consent, 
and, thercfon\ there was no evidence to go to the jury ; Reg. v. 
Fklcher, L. R. 1 (\ 0. 30; 12 Jur. N. 005. In a third case, 
the two eases just cited wore referred to and the ruling in the 
former one upheld, the judge remarking that they did not think 
the Court in the second case intended to depart from the rule laid 
down in the first one, but that the apparent divergence arose from 
tho amount of idiocy in the second being much slighter than in 
the first case ; Reg. v. Barraitf L. R. i C. C. 81. See also, a?ifc, 
p. 99. If the woman submit to criminal intercourse in tho bond fids 
belief that she is being treated medically, she cannot be said to 
oonsont ; Beg. v. Carr, 4 Coae Crim. Cases, 220 ; Reg. r. FlaUsry^ 
2Q.B.D. 410. 

Or, with her canstHi, where that eofuent has been obtaimd throagh 
jfear of dsaik or hwi. 

Ot$ with her conseiU, whm the man knows he is not her husbmd, 
and that her consent is given beeame she heUeoes hs is another tnois to 
whom she is or helisvss hsrse^ to h$ marrisd. In England it was 
donMel util 1885 whedier Ikis was a lepe, but by the 48 and 
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49 Viet c* 699 s. 4» it enacted that a person so acting shall be 
deemed to be gniliy of rape. In India^ however, whore, after 
the marriageHSontract has been entered into, the parties do not 
aee each other lor a long space of time, it was from an earlier 
period considered necessary to protect women from the fraud of 
licentions men, and also to afford protection to a man who has 
connection with a woman to whom ho belie ves ho has been 
married in youth. 

Or, toith or witkoni hr eomenit tchen she tit under twelve yeate 
of age. In this case, the age of tho girl must be strictly proved. 
Where the offenco was committed on the 5th of February 1832, 
and the child’s father provcnl that on his return homo, afU>r an 
absence of a few days, on the Utb of February 1822. he found the 
child bad b(*en l)orn, and was told by tho grandmother that she had 
been boro the day before*, and the* register of baptism shewed that 
the child had beou baptised on tho 9th February 1822,— this evi- 
dence was held not to be sufiicieut to prove the chdd to be under 
10 years of age , A*, v. Wedge, 5 C, atitl P, 298. As a girl under 
twelve years of age caunot consent to a man having ci>uu(‘Ctiou with 
her, so it has been held that the cemsent of a girl under that age 
to an attempt to have carnal knowlcxlgu of her is no answer to an 
indictment for such an attempt ; Reg, v. Heah, 12 Jur, N, 8, 12. 

On a charge of rape, the fact that shortly after tho commission 
of the crime tho prosecutrix made a complaint relating to it, 
together with the circumstances under which and the terms in 
which she made it, may be given in evidence as relevant facts. 
But if, without making a complaint, she merely said she had 
been ravished, that is not relevant as conduct, though it may be 
relevant as a dying decisratioo, or as corroborative evidence ; 
Jndtan Evidence Act, 1872, Sect, 8, Jll,j, 

A dying declaration of a deceased person is evidence in a case 
of rape ; Reg, v, Riesorunjun Mookerjee, C W, IL Cr, 75 ; 

1 Madtae Jurui, 368. This decision has been affirmed by legis- 
lative anthonty in the Indian Evidence Jet, 1872, 8eei,d2, 111, a. 

An indecent asaanlt upon a woman does not amooitt to an 
attempt to commit a rape, nnless the Court is satisfied that there 
waa a determiiiation in the acensed to gratify hia passion at all 
ti r c 
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erentoi and in spite of all resistance ; Efnp. v. Shankar, L L. U. 
6 Born# 403. 

Unnatural Offences. 

86ct« 877 . Unnatural Offences,^WhoBvet Voluntarily 
has carnal interoourse against the order of nature with 
any mani woman or animal^ shall be punished with 
transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

—Penetration is sufficient to constitute the 
carnal intercourse necessary to the offence described in 
this section. 

Act \^I of 18G5, Sect. i. Whipping may bo added as a 
puninhmeut on a convictiou for a secoud uffeiice. 

Triable by (hr Court of A irarrant ifkould muv in the 

jlrnt iuBtancc, Ptdicr ojfirrrt may arrratt without a u arrant, Dr/end* 
ante are not baibMi, Not compouiulahle* 

Hvidence, 

Tho evidence is tho same us in rape. There are, however, two 
exceptions; first, that it is not necessary to prove the offence to 
have b(*on coinuiitiod against, or without, the consent of the person 
upon whom it is perpetrated ; and, secondly, both agent and patient 
(if consenting) are equally guilty. A married woman who consents 
to her husband's committing an unnatural offence with her, is an 
aooompltoe, and, as such, her evidence requires corroboration under 
English law, although oouseut or nou-conseut is quito immaterial 
to the offence; Beg, v. Jellyman, 8 C, ami P, If it be 

committed on a child under seven, the agent is guilty only ; if on 
one between seven and twelve, tho agent is gnilty only, unless the 
patient is sufficiently matured in understanding to be able to 
oomprehond the nature of the offence ; see the case of Beg. v. 
AU^h, 18 L. /. N. S. 3f. C. 72. 

Where the defendant forced open a child's month and pnt in 
his private parts, and proceeded to the completion of his lust, the 
jadges were of opinion that this did not oonsittnie the offence ol 
sodomy; & v, Jacohe, JB, and & 881. 



«IDt. 877.] 


4W 


CHAPTER XVII. 

OFFIKCBa AQAINST PitOFaRTT. 

Mwaptropeution of Pbopkrty, 

Thkpt, 

Seot 378. T/ip/r.— Whoever, intending to take die* 
hon ee tiy any moveable property ont of the poaaeesion of 
any person withont that pereon’s oonaent, moves that 
property in order to such taking, is said to oommit 
theft. 

Exi^auation 1.— A thing SO long as it is attached to the 
earth, not being moveable property, is not the subject of 
theft ; but it becomes capable of being the subject of theft 
as soon as it is severed from the earth. 

JUpUimtiutt 2. A moving effected by the same act 
which effects the severance, may be a theft. 

Etplanaiiott 'X—A person is said to cause a thing to 
move by removing an obstacle which prevented it Arom 
moving, or by separating it ftrom any other thing, as 
well as by actually moving it. 

KtjJanatioH 4. -'A person who by any means causes an 
animal to move, is sald to move that animal, and to 
move everything which, in consequence of the motion 
so caused, is moved by that animal. 

Ktjdamtitm 0. The consent mentioned in the definition 
may be expressed or implied, and may be given either 
by the person in pos sessi on, or by any person having for 
that purpose authority either express or implied. 

[llwliratmiA, 

(a) A outs down a tree on Z’s ground, with the inten* 
tion of dishonestly taking the tree ont of Z’s 
possession, without Z’s consent. Here, as soon 
as A has severed tiie tree, in order to suob 
taking, ho has eommitted theft. 
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(h) A puts a 1>ait for dogs in his pocket, and thus 
induces Z's dog to follow it. Here, if A’s 
intention be dishonestly to take the d<^ out of 
Z’s possession without Z’s consent, A has 
committed theft as soon as Z’s dog has begun 
to follow A 

(r) A meets a bullock carrying a box of treasure. 
He drives the bullock in a certain direction, in 
order that he may dishonestly take the 
treasure. As soon as the bullock b^;ins to 
move, A has committed theft of the treasure. 

(</) A, being Z’s servant, and entrusted by Z with 
the care of Z’s plate, dishonestly runs away 
with the plate, without Z's consent. A has 
committed theft. 

(<) Z, going on a journey, entrusts his plate to A, 
the keeper of a warehouse, till Z shall return. 
A carries the plate to a goldsmith and sells it. 
Here the plate was not in Z's possession. It 
oould not therefore be taken out of Z’s posses- 
sion,and A has not committed theft, though he 
may have committed criminal breach of trust. 

(/) A finds a ring belonging to Z on a table in the 
house which Z occupies. Hare the ring is in 
Z’s possession, and if A dishonestly removes it, 
A commits theft. 

{<j) A finds a ring lying on the high-road, not in the 
possessi<m of any person. A, by taking it, com- 
mits no theft, though he may oonunitorii^al 
misappropriation of {noperty. 

(A) A sees a ring belonging toZ lying on a table in 
Z's house. Not venturing to misappropriate 
the ring immediately for fear of search and 
doteotion, A hides the ring in a place where it 
is highly improbable that it will ever be found 
by Z, with the intentten of taktaig the ring 



Ttaat, 


4«1 


MOT. « 78 .] 

from the hiding'plMe end lelliiig it when the 
loM is forgotten. Here A, at the time of first 
mondng the ring, oonunits theft 
(t) A deUTors his watch to Z, a jeweller, to be roga< 
lated. Z carries it to his sh4^. A, not owing 
to the jeweller any debt for which the jewel* 
ler might lawfully detain the watch as a 
security, enters the shop openly, takes his watch 
by force out of Z's hand and carries it away. 
Here A, though he may have committed ori* 
minal trespass and assault, has not committed 
theft, inasmuch as what he did was not done 
dishonestly. 

0 ) If A owes money to Z for repairing the watch and 
if Z retains the watch lawfully as a security 
for the debt, and A takes the watch out of Z‘s 
possession, with the intention of depriving Z of 
the property as a security for his debt, he oom* 
mits theft, inasmuch as he takes it dishonestly 
(t) Again, if A, having pawned his watch to Z, takes 
it out of Z’s possession without Z’s consent, not 
having paid what he borrowed on the watch, he 
oonunits theft, though the watch is his own 
property, inasmuch as he takes it dishonestly. 

(l) A takes an article belonging to Z out of Z’s pos* 

session.withoutZ’soonsent, with the intention 
of keeping it until he obtains money from Z as 
a reward for its restoration. Here A takes 
dishonestly ; A has therefore committed theft. 

(m) A, being on friendly terms with Z, goes into Z’s 

library in Z’s absence, and takes away a book 
without Z's express consent, for the purpose 
merety of reading it, and with the intention of 
rotnming it- Hm it is probable that A may 
have conodved that he had Z’s implied consent 
to use Z’s book. If this was A’s impression, 
then A has not committed theft. 
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(») A Edctdiarity frail Z’s wifr. {Hie gives A man^, 
food, and dothes, whidi A knows to bekmg to 
Z, her hnsbanA Here it is (robeble that A 
mayconoeiTe tiiat Z’swife is authorised to 
give away alms. If this was A’s impression, 
A has not committed theft. 


(o) A is the paramour of Z’s wife. She gives A valu- 
able property, which A knows to belong to her 
husband Z, and to be such property as she has 
no authority from Z to give. If A takes the 
property dishonestly, he commits theft. 

(j>) A in good faith, believing property belonging to 
Z to be A’s own property, takes that property 
out of B’s possession. Here, as A does not take 
dishonestly, he does not commit theft. 


Sect. 379. Puninhment for Theft, — Whocvcr Commits 
theft shall be punished with imj^sonment of either 
description for a term which may years, 

or with fine, or with both. of 2’s 

Koie. ied theft, th 
iftl broRch 

Seotiou 75 provides for an incroaso of pul , >r a second 

offeuce. 

Act VI. of 18(14. Bj Soot*. 2 and 3 whipping may be snbati- 
luted as a punishment for a firsti and either sobstitated or added 
for a second offoncc. 


TriMo htf antj }ftt<jkfrafe, A tcarrani should issue tn (hr first 
insianct. PoUce offcers may arrest uithoui a uarrani. Defendants 
are not bailable, Not compoundable. 


Charge^ 

That yon. the said A B, on or abont the day of , 

at f did commit theft of one gold watcht the moveable 

property of one C I), and that yon, the said A B, have thereby 
oommittod an ofTeiioe puniahabte under Sect* 879 of the Indian 
Penal CodOj and within, 4oa 
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Under English hw, huroeny or iheft is the felonious steeliiig, 
tsJdng epd onrrying away of goods which are the property of 
another, and in order to convict of larceny it is necessary to prove 
that the prisoner moved certain moveable property not lus own 
with intent to steal it* Under the Penal Code theft is the 
moving of moveable property with the intention of dishonestly 
taking that property out of the possession of another person without 
his consent. The offences are in the main the same, thongli there 
is a difference in their description, inasmuch as in England stolen 
property is described as beiug Ote proferty of some one, and in 
India, tu the postteeeion of some one ; but there are cases which will 
bo referred to hereaflor, in which an act, which is larceny in 
England, is not theft in India. The charge here given is in the 
form provided in the schedule to the Criminal Procedure Code, 
with the addition of the words *Hhe property of,*' hy which notice 
is given to the prisoner of the parson against whom it is alleged 
that the taking was dishonest. 

The property stated in the charge should bo proved as laid| or 
else the charge should bo amended; for although, according to the 
forms of charges given in the schedule to the Criminal Procedure 
Code, all that is necessary is to charge an accused person with 
theft on a certain day without stating of what or from whom, yet 
it hae always been held that an accused is entitled to full informa* 
tion of the offence with which ho is charged, and it certainly 
might interfere with his defence if he waa not distinctly informed 
of the person from whom, and the articles he was alleged to have 
stolen* It is not necessary for the prosecutor to prove the theft of 
all the things laid in the charge; it will bo snfficient to shew that 
some have been taken* Goods may be described by the name they 
are known in trade; as, for instance, a set of new bandkerchiefii 
in the piece may be described as so many handkerchiefs, thoogh 
they are not separated from each other, if the pattern designate 
each, and they are considered in trade as so many bandkercbielis; 
E* T* Nibbi, E. and jB« 25* Coin may be described as so much 
money* Ingots of tin, or bars of iron, may be described as so 
many ponnde weight of tin or iron; bot when an article hae 
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obtidaed in common parlance a name of its own^ it would be wrong 
to describe it by tbe name of tbe material of which it ia com* 
posed; Beg. v. ManeJUld, 0. and Mar. 140. A charge of theft of 
liye animals need not state that they were alire^ because the 
law will presame them to be sOi unless the contrary be stated; 
but if| when stolen^ the animals were dead, that fact shonld be 
stated; It. y. Edwards, iZ. and B. 497 ; iZ. y. Hallaway, 1 C. and 
P, 128; unless the animal have the same appellation when 
dead as it had when alive, and it make no difference to the 
charge whether it were alive or dead ; JB. v. Puckering, 1 Mood. 
0. 0. 242, 

The things stolen must be moveable property, as defined by 
Sect, 22; see ante, p, 30. A boat may be the subject of theft, 
for although, for some purposes under the Penal Code, it is 
classed with a house, it does not therefore cease to be moveable 
property • Reg, v. Mehar Dowalia, 16 W. R. Cr. 63. Anything 
which is attached to the earth, not being moveable property, is 
not the subject of theft ; but it becomes capable of being the 
subject of theft as soon as it is severed from the earth. Salt, 
which has been collected from a swamp where it had crystal- 
lized, is moveable property ; Reg. v. Tamma, L L. R. 4 Mad. 228. 
So in England, larceny cannot be committed of corn, grass, 
trees, and the like, which adhere to the freehold, or of lead or 
other things attached to a house, and the severance of these 
things was, and in many cases still is, only a trespass ; bat if the 
owner or a stranger sever them, and another man come and steal 
them, or if the thief sever them at one time, and at another time 
oome and take them away, so that the asportation cannot be 
looked upon merely as a continuance of tbe severance, it is 
larceny ; Inei. 109 ; 1 Hale, 610 ; Reg. v. ToinUey, L. R. 1 C. C. 
816. Eeplamiion 2 %xxd Idueiraiion (a) alter this principle of 
English law and make it theft, if a mau with the intention of 
dealing anything attached to land or a house, only severs it and 
then leaves it where it felK A man who removes earth forming 
a portion of the soil ia not guilty of theft ; Eaplatiaiion 1 refers to 
things which are attached to the earth, and not to earth itaelf ; 
Bmp T. Sbteyya, I. L. B. 10 Mad. 265 ; but thia caae has bean 
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dMented from in Bombsy, and an accused oouTicted of theft for 
eartiiig away earth; Emp v. 8hivrm^ /. £. B. 15 Bam, 702, 
Persons may be convicted of mischief in catting down a tree fixed 
to the freehold, and then for snbscqaontly stealing the tree so 
cat down ; v. Narayaa Krishtm^ 2 Bam ll, C. fU^p, 392 ; Emf, 
V. Krishna, B, R. lOth January 1889. But a prisoner cannot 
convicted of mischief in killing a buffalo, and then of theft in 
taking away its carcase ; v. Sahral, 8 ir. B. Cr, 31. 

The property stolen must have boon in the imstssion of some 
one ; theft ciinnot be coinmitled of property in the possession of 
no one ; it cannot be cominittod in rospoct of wild animals ; Reg, 
V. Shicklr, L, R, I ( \ < \ 158 ; though it may of the same animals 
when caught and in confinemont. Fmh in a running atroam are 
not the subject of theft , although the prosecutor may have the sole 
right of fishing in that part of the stream in which they are, for 
it IS inuuifest that the fish come and go of their own ac'cord, and 
it is mere accidtmt whether a particular fish is within tho bound* 
ary <»f tho pro8ecut<»r’s rights or not ; Ilurimoti Moddork v. Deno* 
noth Mala, 11> IF. R, Tr. 17 ; llhmun Parni v. Denawith Banerji, 
20 ir. H, f V, 15 ; B»v/. v. Ht^vu PoBuuiu, L L, B. 5 Mad. 300 ; Bhagu 
ram V. Ahtr^ /, L, R. 15 f^al. 388; nor an^ fish in an ordinary 
irrigation tank ; 1. L. R. 5 Mad. 391, n. ; nor fish in a privato tank 
fe<I by natural streams at atimo when the Hoods are high and tho 
fish can leave it at any tunc ; Mayaram v. Nirhala^ I. L, R. 15 Cal. 
402 , but fish man enclosed tank belonging to the prosooutor are 
the subj<H:t of theft ; Kmp. v. Shatk dr/am, J. L. R 10 Bom, 198; 
and so are fish in a pn\iitc tank supplied by natural streams at a 
time when they are restn&ined of their liberty, and subject to the 
will of tho owner of tho tank ; Mayaram v. Niehnla, ubi supra, 
anch fish are ** practically in the power and dominion of the 
prosecutor Reg. v. Shickle, ubi supra. Tho possession mast be 
that of tho prosecutor cither personally or by his wife, clerk or 
serv ant ; and if in their possession, the possession must have been 
on his account. Possession of wood by a forest inspector, who is 
a servant of Government, is tho possession of Government, and a 
dishouatt removal of it, without the payment of the necessary fees, 
even with the servant’s consent, is theft ; Beg, v, Uanmunia, I, L, B, 
r <. 
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1 Bom 0 610. So where a swamp, the property of Government, had 
been sarrounded by guards to prevent sidt being taken from it, the 
taking of salt spontaneously produced, without the authority of 
Government, amounts to theft; Bey. v. Ttmma OhafUaya^ L L, B. 
4 Mad, 228, The taking of property belonging to a firm from one 
of its servants, by a member of the firm, is not theft, although it 
be against the will of the servant, because the possession of the 
servant is in law the possession of each member of the firm ; 
Kiamwlden v. Alhh Buhk, C Ben, L, It. App. 133 and 15 TF, B, 
Cr, 51 ; nor is the removal of property by one of two joint 
owners, unless the removal be a dishonest removal ; Virankutii v, 
(JhiyamUf /. lu B. 7 Mad, 557. There is no need to prove 
whose the stolon property is, or whether in fact it is the property 
of any one. But theft cannot be committed in respect to a thing 
of which the prosecutor has given up both possession and property. 
Thus, if a man digs up the carcase of a bullock, which the owner, 
suspecting to have bc^en poisoned, caused to be buried, ho cannot 
bo convicted of theft; Mad, 11, (\ Itulifig, bfh Fehruanj 18C9 ; 
6 Mad. II, C. lirp. App, 30. See, also, Etnp, v. Bajidhu, I. L, It. 
8 All, 61, which was the case of receiving a bull which had been 
sot at large at the time of performing funeral ceremonies ; and 
Emp, V. Nihal, I. L, U, 8 All, 348, followed in Ronmh v. lliru, 
I. li. It, 17 Cal, A bull dedicat4^d to the idol in a particular 
temple and allowed to roam at largo is not ntf nullius, but the 
ownership is primd in the iruhtees of the temple ; Emp, v, 
Sftlla, I, L, K, 11 Mad, 145, which does not impeach Emp, v. 
Bandhn ; Bomv$h y, Jlieu, ubi $ttpra. 

The mnallent amount of moi^ntj will satisfy the requirements 
of the U'rm ** move.” Taking goods out of the chest and laying on 
the iltKir is sufficient, if it bo with the intent to steal them ; iZr^. 
v. 6mp«on, K*l, 31 ; so is the removal of a cask from one end 
of H waggon to another ; Reg, v. IVcib/t, 1 Mood, C. C, 14. 
A letter Inniig found in the pocket of a ]> 08 tman who ought to 
have delivered it, he giving an untrue reason for not having 
delivered it. is a sufficient moving, if be intended to steal it ; Beg, 
V. Poynlon^ 3 Jur, N, S, 1218, and L, and C, 247. And wherethe 
accused da^w a book from the iossde pockot of the prosecutor’s 
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iKmt, aboat fiu ioch above the top of the pocket; but whilst the 
book was still about the person of the prosecutor, the prosecutor 
put up his hand soddeulj, upon which the accused let the book 
drop^and it fell into the prosecutor's pocket, — this was considered 
a suflBcient asportation ; v. TKomsoti, 1 Jfood. (\ C. 78. But 
where there is any attachment, as a string fastening goods to a 
counter, the mere moving of the goods is not sufficient ; Ahoik 
2 Maslf i\ 556; R. v. Wilkinson, 1 Hald, 508« In these eases 
there would be au attempt to commit theft under Sect. 511. 

The property must be taken dishonestly, ». with the intention 
of depriving the possessor of the possossiou of it, or, in the words 
of the Code itself, with the ** luteniiou of causing wrongful gain 
to one person or wrongful loss to another person/^ It is not 
sufficient that all the physical acts necessary to constitute theft 
be pn^sent , to these must be added the dishonest intention, and 
the jury or magistrate must find that there was such intentiou, 
or the accustHl cannot be convicted ; v. FarntmnAiyh [1895], 
2 (J. //. 484. The intention may, however, and, in most casi^s, 
must, be inferred from uH the surrounding oi ream stances, as it 
is impossible to judge of what is passing in a man's mind, 
except by what be do<*s and says. The taking of almost valueless 
pods from a tree stnuding on Ooveruroont ground is not theft ; 
Reg, V. Kasya I in Uaojt, 5 />ofa. //. C. ife/i. C\ 6\ 55. A V here au 
accused charged with murder took a boat from a place whore it 
had bi'cn secured by th(» owner, in order to escape pursuit, and, 
aftt*r proceeding for some distauc*!* in it, abandoned it, it was held 
that, as it was evidently not his int4mtiou to convert it to his 
own use, or cause wrongful loss to the owner, he conld not be con« 
victed of theft ; Adu Skikdar v. Kmp,, I h. IL 11 Cal, 636. 

If the taking lie dishonest, it will be theft, even though the 
accused did not intend to retain the thing permanently. 8(*o 
lUusiratum ({), ante, p. 461. A person who seizes the boat of a 
rival ferryman in order to prevent him earning fees for transport* 
ing imssengers, and in order to increase his own, is guilty of 
theft of the boat; JEWip. v. Nagappa, J. L. £« 15 Bom. 344. 
Where tbe accused loosed cattle which were in a pen belonging 
to their owner, and removed them to tbe pound in order to share 
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with the pound-keeper the fees which would have to be paid 
to release them, it was held that this amounted to theft ; Paryag 
y. Arju Miant L Ir. £. 22 Cal 189. 

If there be a dishonest intention, there may be a theft of goods 
in the possession of another, even although the goods be the 
property of the taker ; Bex. v. Wilkiuson, R. B. 470 ; or the 
taker be part-owner ; thus, where a member of a benefit society 
entered the room of the person with whom a box containing the 
funds of the society was deposited, and took and carried it away, 
the bailleo being answerable to the society for its safe custody, 
this was holden to be larceny ; R. v. Brantley^ R, and B. 478 ; 
Beg* V. Webetetf L. and C. 77 ; Virarihitfi v. Chiyamu, /. L. B. 
7 Mad, 657; Emp, v. Ponnuranyam, I, L. B. 10 Mad, 180. 
If property be lawfully in charge of a police constable, and the 
owner furtively takes it out of the , possession of the constable, 
be may bo convicted of theft, as the constable has a special 
property therein in respect of the lawful purpose for which it was 
in his possession ; Efnp. v. Sheikh Uwrnain, B. R, Sth Septeml^or 
1887. Act XXL of J8<K), iSect. 11, specifically provides that a 
member of a literary, Ac., society established imd(»r that Act, 
committing theft, Ac., of the property of the society, may bo 
punished as if he were not a momhvt. Where a distress has been 
made on crops for rout and notice duly given to th(* registeriHl 
proprietors of the laud, the owners and occupiers of the laud, 
other than the registered proprietors, may bo guilty of theft, if, 
knowing of the distress, they dishonestly remove their own 
crops; Emp, v. Ramammi, I, L, R, )fi Mad, 864. 

The fact that the goods taken, or thoir proceeds, are intended 
to bo applied in paying off just debts of the pn>secutor does not 
prevent the taking without bis consent from being a theft : thus 
the taking of property by the prisoner in satisfaction of a debt 
duo to him by the prosecutor is a theft; Reg. v. Preonath, 
6 W* & Cr. 68 ; so, also, where the prisoner took the prosecutor’s 
buUooks aud distributed them among the creditors of the 
lattor ; Beg, v. Madaree, 3 if • B. CV. 2. To the same effect is 
Smp^ Sri Ckmn Chungo, J. L B, 82 Cal, 1017 {F. B.) ; 
^vorroUng IVotOfino v« Udag Sant^ ih, 669, which has also 
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been dissented from in Emp, v« Agha Muhaiutnail^ /. R, )8 

AiL t*8. 

Theft is not committed when property is taken under a claim 
of right; Beg, v. Bhikaji Ktutinaih, I?, fi. lOth Sept^mUr 1809; 
Emp, V. Nagappti, L L, R, 15 Bom, 844; but the mere nsw»rtion 
of a claim of property or right, or the mere existence of a doubt 
as to right, is not sufticient to justify an acquittal in a case of 
plunder of crops; the claim to the property must bo shewn by 
evidence to be fair and good ; Xaesib Cho%odhry wXannoo Cfioutlhegf 
15 IK. H, Cr, 47. The iiiero plea by an accused that the pro- 
perty was his own, unsupported by any proof or ciirutnstauces 
which tend to indicate that there is some truth in his statement 
is not suflicient ; Ibg, v. Kaii Churn .ViWr, 7 Bm, h, R, App. f).*!, 
and Id \V, R, Cr, IS. A Hindoo, inteudiug to separate from his 
family, emigrated to Dernemni ns a coolie. After an absemm of 
thirty years, he returned to his family, bringing with him rmmey 
and other moveable property which he had acquinnl in Demerara 
by labour as a coolie. (>u his returu to his family ho lived in 
commensabty with them, but did not treat such property as joint 
family property, but as his owu, Jt was held that such 
pro[K*rty was his own, and that his brother was not a joiut 
owner of it, and ctmld properly be convicted of theft in 
li'siK'ct of it; Emp. v. Siin Ram /fat, I, h, R, 8 All, 181. 

Where tbo prisoner acting hond fidt in the interests of his 
omployers, and finding a party of fishermen poaching on his 
master’s fisheries, 8 ei 2 e<l their nets and refusi*d to give them up 
without his master's onh rs, it w'vs held that this did not amount 
to theft ; Iti'g, y. Sobitf Chund^r^ <> IK. Ji. Cr, 70, referred to in 
Emp, V. Sagappa, I, L, K, 15 Bom, 344, 

The jirinciple, that theft is not committod where property is 
taken under a claim of right, has been somewhat broken iu upon 
by a decision iu Bombay, in the cose of Emp, v. Onugaram 
Santaramf /. L, R, 9 Bom. 135. In this caso the prisoner was 
indebted to the prosecutor, and, in his absence, the prisiuier's 
wife handed over a quantity of his tools to the prosecutor in 
part«paymcot of the debt. This was alleged by the prost^cutor, 
but not proved, to have been done, by the authority of the 
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prisoner* When the prisoner learnt what had been done, he at 
once went to the prosecutor’s house, and in his absence, and 
against the wish of his wife, took back all his tools. Thereupon 
he was charged with theft and convicted. From the report, it 
does not appear that the judges, who decided the case, considered 
whether the taking was dishonent as distinguished from unlairfuk 
although no taking can amount to a theft unless it is a dishonest 
taking. But the judgment was as follows!— “ The prisoner 
Oangaram may have been in a position to recover his tools from 
Girju. But the latter held by an apparent title, or at least an 
assertion of title, that was not plainly illusory. Now the law is, 
that against even a colour of right, a person aggrieved shall not 
take the law into his own hands; see Cape v. Scott, L. B. 9 
Q. B. 277.” It is (|uito true that a person aggrieved ought 
not to tske the law into his own bauds ; and if he does so, he* will 
render himself liable to be sued for damages, or for a return of 
the thing which he has unlawfully taken, aud that was all that 
was decided in the case of Cajh* v. Scoff, which was an action 
of replevin by one couunoncr against another for the seizun* 
of his cattle; but the liability to a suit for damagf‘8 is u very 
difTerent affair from a prosecutiou for theft, and in order that 
a man should rtnider himself liable to the latter, he must not 
only have unlawfully taken the law into his own hands, and 
sc»ized what did not belong to him, but he must have done so 
dUbonestly. In Euglaiul, in order to amount to larceny, tho 
taking must bo feUfitioiuf, /. e., without any cohmr of right to excuse 
the act, a taking which was not tnmd fide under a claim of right. 
In tho present case tho prisoner clearly repudiated tho act of his 
wife and claimed the tools, as still being his own ; consequently, 
it ii diflicult to see how the taking was dishonest, for it is to be 
remembered that tho prosecutor did not allege that he had paid 
money for the tools, only that they had been given to him in 
part*payment of a pro*exiating debt. It is difficult to understand, 
after looking at the circumstances of the case as disclosed in the 
report, how tho two judges who decided the case could have 
come to the conclnrion that the prisoner intended to take dia* 
honeatly his tools ont of the possession of the prooeentor. 
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Where the proeocotor parts with the possession of any property, 
withoot any trick being played upon him, to another person in 
order that this person may dispose of the property for him, and 
after disposing of it, he appropriates the proems to his own use, 
this is not a theft of the property so delivered, though it may 
amount to a criminal breach of trust. The appropriation of the 
proceeds may, however, amount to a theft of them:— The 
prosecutor gave a mare of his into the care of the prisoner, toll- 
ing him it is was to be sold on the following Wednesday. On 
the next Wednesday the prosecutor did not go himself to sell bis 
man', but sent his wife, who went to whore the prisoner was and 
saw him riding her about a horsehair, and sell her to a third party, 
and receive the money. The prosecutor’s wife subsequently 
asked the prisoner to give her the money, saying she would pay 
his (‘xpenseH ; this the prisoner di'clitied to do, and evoutnally 
absconded with the moiu^y ; it was held that a conviction for 
larceny could be sustaine<l; v. A* Uanht^ IJI Q. lU A 211, 
The cases of larceny by tricks or cheating would hardly seem 
to c’omo under the definition of theft in the Ponul Code. The 
question of larceny in these cases under tho Kiiglish law depends 
upni whether the prosecutor intended to part with the property in 
the money or article he hands over, or whether he intended only 
to part with the /mevgnion, still retaining the profierty iu himself. 
If he intended to retain the propt^rfy, the appropriation of the 
money by the person to whom he deli vend it is larceny; if ho 
intended to part with with the property in the money, it is not 
larceny. Under the Penal Code the question is whether ho 
romnitn that thr po$if$sutn of the property should pass; if he does 
it is no theft, but the accused may be <*hargcd with cheating, or 
possibly with extortion. There may l>o, however, some cases just 
on the margin iu which the offence would bo theft under the 
Penal Code. Tho following is, perhapg, one of them Tho 
prisoner was a depositor in a Post Office Savings* Bank, in which 
eleven shillings stood to his credit. He gave notice in the 
ordinary form to withdraw ten shillings. A warrant for ten shil* 
lings was duly iasaed to the prisoner, and a letter of advice was 
duly sent to the post office. When tho prisoner went to rocoivo 
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the money, the clerk at the post office looked at a wrong letter of 
advice^ and placed £ 8-16-10 on the counter before the prisoner, 
who took it up and went away, having at the time of taking 
the money up the animus furandi ; it was held that the prisoner 
was guilty of larceny ; lieg, v. Middleton, L. R, 2 C. t\ 38. The 
fact that it is consent to the transfer of possession which the 
Penal Code looks to, appears from the following case : — 
A sought the aid of B, with the intention of committing a theft of 
the property of B*8 master. B, with the knowledge and consent 
of his master, and for the purpose of procuring A’s punishment, 
aided A in carrying out his object. On the prosecution of A for 
theft, it was held that as the removal of the property had been 
with the consent of the owner, the offence of yieft bad not been 
committed; Emp^ v. Troj/lnUto Nath, L Ik ^ A CnL 366. In 
England undi/P similar cireiirnstanceK it has j ruled to the 
contrary; B. v. Kgijinton, i Ihs, and I\ 50* , IDv, Williams, 
1 C. md K. 195. 

JluHltand awl in/#'. — There is another class of cases which 
requires notices rt:., those in which the relation of husband and 
wife has to be takim iuto account. 

There is no presumption in law in India that husband and wife 
constitute one person for the purpose of tlie criminal law. Where 
there m no community of proj>erty, each may commit theft of the 
the property of the other, if there bo a dishonost intention in the 
taking; Emp. v. Butrhi, /. L. J{» 17 Mad, 401. It was, however, 
ruled by Sf*otlaini, C. .1., at the 4th Madnw Esssim, 18f4, in Reg, 
V. Jii'ddg, that if the goods of a husband be taken with 

the consent or privity of the wife, it is not a theft, as she has an 
imphud authority to diN|H>so of them ; sets also, Ihg. v. Av€f*y, 26 
L.y. K, S, C. 185 ; IMl, C. (\ 150, No amount of legislaiioti 
as to the propt^rty which husband nud wife have iu their respective 
wealth will, however, afTeci this question, because al though each 
may |>09sess propc^rty inde})oud6Utty of the other, yet when any 
portion of the property itself or of the iucome thereof is for the 
time being iu the proct»ss of being used, while husband and wile 
are living together, the question must always arise as to the 
authority of each to use tte property of the other, which is or 
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iMj be implied from their relations one to another. Under 
ordinary circnmstances the law must assume that, while husband 
and wife are living together, each has authority to dispose, in 
certain well-known ways, of the property of the other, which is 
apparently in the possession or under the control of both. Under 
the last Married Woman’s Prop<*rty Act. that of 1882, while 
husband or wife is liable criminally m rospt'ct of property 
bfdonging to the other, it is only when they are living apart, or 
when the act i^ done at tli*‘ time one deserts the other, and no 
criminul pnwetding can be taken by one against the other while 
they are living together, nor afterwards in respect of any act 
done wliiKt they l^ere living together It has heou liel<lin Intlut 
that a liindoo huslmttd cannot be iHUivicted of robbing his wife, 
the wife, ai cording li) Ilindo<* law, being completely under the 
control of her husband ; 1 Mot, *V. S, 121b 1H5 ; but it 

may bo doubtful whether fins argument avails in favour of a 
Hindoo husband who dishoneMly takes his wife’s AfritfittPi, over 
which slu* has absolute control ; 1 ^V/*a. //. L, 27, 28: or in 
favour of a Mahomedan Imsbaml, who gets no right over hit 
uift»’s propiTty by marriage; Mat, J/, /,. 254. 

Hut wbate\er ma> he the |K>feition of a Hindoo or Mahomedan 
wife legally w'lih re’^pis t to her own pmperty, very earciful con* 
^'ideratiou ought to be given tt» the question of the amount of 
eontrol to be inferred in each over tin* property of the other from 
ihe fact of iheir living in coinmeiisabty, and also thetimn at^and 
the mrcuinstauces under, which the property wastaken^ for, while 
uo tlioft might be committed while both were contiuuing to liv<‘ 
t<igetber, theft might be corurnitti'd if goods of one wore taken 
by the other at th«* tmn» of dcs<*rtion. 

The High Court at Honibay has ruled that a Hindoo woman who 
rt'moves from tbo possession ol her husband, and without his con* 
sc*nt, her palla or ttridhun, cannot be convicted of theft, as she is 
only removing that over which her ownership^ on this side of 
India. si*ems undembted ; and likewise that any person who joins 
her tu the act cannot be convicted of theft ; lifiQ, v. NaOm Kalyan^ 

8 Bern. E. Rep* C, t\ 11. In this case the Court did not go 
into the question as to whether a Hindoo wife can be convictadof 
on F c 
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theft in respect of a taking of her husband^s propetry ont of his 
possession, and without liis consent, for the purpose of permanently 
depriving him of the benefit of it and thereby causing him loss ; 
but in the case of Reg. v. Khaiahaif 6 Bom, H. C, Rep. C, C, 9, it 
was held that a Mahomedan wife might commit theft from her 
husband of things which were his exclusive property, on the 
ground that no such unity of interest exists beween a Mahomedan 
husband and wife, as exists between an English husband and 
wife. 

If a woman, however, take the goods of her husband, and give 
them to her avowterer, who, knowing it, varry^a them away, the 
avowt(*rer is guilty of stealing : Jhilf, r, ; and where a stranger 
took the goods of tluj husband yonihj with the wife, this has been 
holdon io bo 8t(*iiling in liiiii, lie being her adulterer ; U. v. 

I Mood. (\ 2*1 Jl; lleg, v. F^^atJo rj^foae, Dtara J5G9; 

and HO, to«i, though no adultery have then been committed, bn t 
the goods are fnkfu witli tlu* intent that the wife sliall elope and 
live in adultery with tin* ntranger ; li^g. v. ToUeiU 0* and 
Afar. 112; lieg. v. Thompson, \ Den, (\ fAiK Where the 
prisoner, wlio was in the employment of tho pros(M*utor, went 
away with the intention of eoiniuittiiig adultery with the }>roseeu- 
toris wife, and, when going away, was c<mcerued in taking some of 
his prupertv, although the wife swore that tho fuisoner had liy her, 
ordi'fH assisted in taking away tin* property, the court held that he 
was properly coiivietod of larceny ; Htg* 11 Jn/*, X. S. 

144. An adultiTer, how(>ver, cannot be con\ieted of st<»aiing the 
gooils of thi' husband brought by the w'ife to his house, in which 
the adultery is afterwards eommitted, iiicndy upon evidence of 
their b(MUg tliere ; Hog, v. 1 i\ and K, 2d;k The 

wife in England cannot stt'al her husbend^s goods, whether she 
has committed adultery on not ; thort'ftiro, the adulterer cauiiot be 
convicted of rtHauving goods of the husband which come into his 
possession from the wife ; but if he, acting in concert with the 
wife, lalm or helpa her to take the husband^s goods, then he is 
guilty of larceny ; v. Kenny, 2 i), B. D. 307. lifuMration 

(c) to Sect. 378 seems to bt.» iuteudiMl to support this distiuction, 
for it sptviks of A taking, not receiving, the property. 
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Possession of the stolen goods is ofU^n the only evideuco avail- 
able as to the theft. ScK'tiou 111, lllustmtum (a), of the Evid^nct 
Act^ y, of 1872, provides that ** the court may prohumo that a 
man, who is in possession of stolen goods soo/i a fUi the theft, is 
either the thief, or has received the goods knowing them to be 
stolen, unless he can account hir his possession.’' In Calcutta, 
in hhati Muciti V. /. L> IL 15 Cal, 511, two judges seem 

to have overlooked this illustratiou, and held that, when' there is 
nothing establishi'd but possessu»n st<deu projx'rty found 
concealed, there can la* no ]»n'suinptu»n of cninintil receipt of the 
goods, but only that the possessor was the thiet. 

The Criminal Procedure Ctule, Stct. 517, provides for 

the disposal ol property in respeet o) which an otTeuce iijipears 
to have been committed, Jim! iimh I this set'iion stt)h»n property 
may be ri'stored to the owner. When loss is oecasionod to a 
person whose pn>p(*rty lias been stolen* it is not illegal for tlio 
trying magistrate to award a portu'ii of the line inllicieil on the 
accused aa amends to the owu(*r of such pn>f>ert\, altlunigh tlit» 
stolen pn*p<*rty i*' ns*<iveretl and n‘sion d to the owner; Itty, v. 
Yenajfjja^ 5 Horn, //. C. fitp, C, C. il. 

Thkki in a 1)w ltUV<Mforhh. 

Sect. 880. 7Ve/^ in a />a ♦ /f/ /e/- /on/ Whoever commits 
theft in any building, tent, or vessel, which building, 
tent, or vessel is used as a human dwelling, or for the 
custody of property, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

Ao/r. 

Section 75 providcH for increase of punwhinout lor a Hccoiid 
offence. 

By Act VI. of 18(;i, Sects. 2 and d, whipping may be 
substituted m a puuishnieut Ibr a first, and cither aubstituted or 
added for a second, offi*uce. 

TrinhU hj any MngiMrafc, A n arrant a/iou 1#/ iWttc in thr ftruf 
msiance. 1‘olic^ offirertt may atrtni n if fund a warrani. I\fewlnnh 
oFt fhot ^ada* U, Nof r^mpoumlabk. 



476 


THXFT IN A DWlLUNO-HOtTSE. 


[chap. XVII. 


Charge, 

That you, the said A B, on or about the day of , 

at , did, in a building used as a human dwelling, commit 

theft of one gold watch, of the moveable property of one C D, 
and that you, the said A B, have thereby committed an offence 
punishablo under Sect. 380 of the Indian Penal Code, and 
within, Ac. 

Evulenre, 

Prove the theft, and that it was committed in a building, tent, 
or vessel which is used as a human dwelling, or for the custody of 
property* An unfini8h(‘d house will not come within these words, 
for it is not used us a human dwelling, and gun-fc whether it 
would even come under the words, “used for the custody of 
property/’ if the workmen’s to(»ls were left in it at night for 
safety, though it might possibly bo held so to do. 

The property must be under the protection of the houae*, Erg, v. 
lehrrr. Pontawl, 24 II . ft, ^V. 40; not tin* t>f the prosecutor 

at the time they are stolen. As, for instaiici*, wliere the defend- 
ant procured money to be delivend to him for n purtieular 
purpose, and then ran away with it; It, v, (\miMI, 2 harh, 
6()4 ; and where the prosecutor, by the trick i»f I'iug-dropping, 
was induced to lay down his money upon u table, and the 
defendant took it up and carried it uwu} ; E, v, Octm, 2 hrnrh, 
572; 2 /*. C, (146; thcM' ca«es wen* held not to be 

stealing in a dwelling-house. lUit it one, ou going to bed, put Ins 
olotlics and moiuw by Ins bedside, thes«‘ are undt r the pn4eciion 
of the house, and not of the pervon ; It \, I f ai , Sup, 

2U6. So, here a mun went to bed with a prostitute, having 
put his watch in Ins hat on a table, and the woman stole the 
watch while lu' was sleep, — this was lield to Ik* a stealing in the 
dwuUiug* house, and not from the person; It, v, HamUton, 8 C, 
an^f P. itb The iheft of a cloth, spread out to dry on the top 
of a houiiks to which the prisoner got access by scaling a wall, 
IB not theft in a dwoUing- house, but simple theft ; and the fai'i 
that th© roof was aseil for domestic purposi^B makes no difference ; 
MmL R. a iltkMtmh 1886, i Mmd, Jnr, 282. But a cattle* 
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shed is ii building used for the custody of property Jf. 

C\ 24^fc Aorcfn/fr 18(Un It is a question for the t'ourt, and not 
for the jury, whether goods are under the protection of the 
dwelling-house, or in the i>ersonul care of the owner ; \. 

Thoma», #*«pr<u Where the prisoners were charged with having 
Htolen a sum of money shut up m a box, and phu t vl in the jHihee 
tivasury building, over which they, lus hm kitinlau wciv placed 
on guard, it was held that they should have been charged under 
this section, and not under Sect. 401*: Ittij v. JanoL^nath^ 

* ir. n. ( V. oo. 

It will he snrticient to pro\e that the t licit was couimitti^d 
(dtlier in the dwelliuu’''iieuM-, or in some luiihlnig oiTupied there- 
with ami eonnected or coinuiunicating therewith, either immedi- 
ate ly or by uuans of a covered and enelosed pussage leading from 
»m‘ t“ the other. 

It I'l not m*ce«sar\ to slow that tlu* prisonei ent(*red the build- 
ing uiilav%iuiiy , /o</, V. I shut* 2 1 IT. Ii ^ . Ilh 

WIkmc the priHoia r >(«»le jiroperti at niglif, helontring to two 
diiU’ieiit p^rs<*u^, from tie* oniie loom id'a house, it was helil that 
lie could not hcooiiMctcd and seiiteiicMl for two < Ifeiua's ; Ih'tj, v. 
Sht*ilJi 11 ir. /i Tr. On a conviction under ihm 

section, line caiimU bo substiMited for, tlioui/h it may Ih» uddeil 
to. imprisonment; i>htiLh IhdhtAi^ Zaihah^ li*» \\\ It* Or. 17 

Till IT i.\ A Si K\ AM 

Sect. 381. 7 o / / o s. f » ////. -Whoever, being a clerk or 
aervant, or being employed in the capacity of a clerk or 
servant, commits theft in respect of any property in the 
possession of his master or employer, shall bo punished 
with imprisonment of either description for a term 
which may extend to seven years, and shall also be liable 
to fine. 

Note, 

Section 75 providiMi for lucresiio of puniabmont for a Aocotid 
oifetice 
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By Act VI of 1864, Sects. 2 and 3, whippiog may be substi- 
tuted as a punifthment for a first, and either substituted or added 
for a second, offence. 

Triable by the Court of Segsion, a Presideneij ilagisiraief or a 
Magistrate' of the first or second class, A watTanf should issue in 
the first instanre. Police odficers may arrest without a warrant. 
Defendants are not bailable. Not compoundable. 

Charge, 

That you, the said A B, being a clerk {or servant, or employed 
in the capacity of a clerk or servant) to one C I), did commit 
theft in respect of certain property, to wit, six hundred Uupces, 
of the moveable property of tho said (’ 1); and that ytni, the said 
A B, liave thereby coiurnitted an oflcnce punishable under 
Sect. 381 of the Indian Penal Code, ami within, &c, 

Eiidi ncf , 

Prove th(' theft ; and prove that the defendant was a clerk or 
Horvaut to C I), or employed by him in the capjicity of a cl<»rk or 
servant. An appreutuM^ is a servant ; Ji. \, d/e//i.s/<, R, and R. 80 ; 
a collector of po^ir and othcT rates is a Hiu'vant ; Reg, v. (Jallahan, 
8 (\ and P. 154 ; an assistant (»verM»er is ju'opeily de'^enbed as ii 
servant to the inhabitants of tin* jmrish; Reg, v. i.\irj>inttr, 12 ,/io. 
iV. *S. 380; a director of u limited eiunpany who isaKo einplo\ed to 
(jollfct money*< for tin* company is a s(*rvant ; R*g, v. tStnari j 1 8!»4 j , 
1 Q. Ii, 3 It); a hne<l bo.it iimu is not a M‘r\anl ; Reg v. liiiuool 
ir, 'fhe mode ui wliK'b t h<Mh*lendfiut In remu- 

nerated for Ins services in imiimtmHl. When* ad< fendant, who wa** 
emphntMl as a master of a barge, to currv out and ^v\\ coals, and was 
ttllowtai a portion of the profits, ufUT dt ducting the price of the 
coals at the colliery, for his labour, took n quautit\ of coals, Kild 
them, rei'eived the price, and absconded with tho money, it min 
held that he was » servant by the majorit> of the judges ; R, v. 
Hartley f U. and R, 13y. The driver ol a hackney-<*uui*h, hired for 
the day, is not the servant of the hirer ; R, v. Hayd^m, 7 t\ ami P, 
44o. It is not necessary that the employ meut shouhl be periua- 
iiout ; if It be only occasional, it will be sufiicteuu Where the 
prosecuiiw, having agreed to lot the defendant carry out parcels 
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when ho had nothing else to do, for which the proi^cn utor waa to 
nay him what he p)e»iaed, gave him an order for two pounds, which 
ho received and appropriated ; he wtia hold to Iw a servant ; H v, 
^/>ewcer, R anfi R. ^^o, where a driver, who was emp]<»yi>d 

to drive two cows to a purchaser, and receive the pnrohaso. 
money, appropnaU'd it, ho was held to be a servant ; R v# 
lluijhes^ 1 C\ 870, But when' the treasurer of a charU 

table mstitution, in his individual capacity, directed the defend- 
ant (who was the schoolmaster (»f the chanty school, appointed by 
:i eoininittCH', of which the treasurer was a im*ml)er, and whose 
duty w’as confined entirely to the instrin'tiim of thi' children) in 
one single instance to lettivc a voluntaiv centnbutien lor winch 
he was to have no rciniiiM*ratinn. it was ht It! that 1 h‘ was not » 
clork, or servant ; R v. St if h ton, 1 i\ f . 2o0. The [a rson 

oniploved In collect the sacTiiinenI nionev limn the loininutncantH 
is not the servant of (he iiunister, chin chw aniens, t»r pi‘or ; H. v. 
Itftrtiw, 1 Mowl^C (\ 2S7 

1'he rial test of servant or ii<» servant is, whether the ilefendiint 
bo under the evOitri)! of the prosecutor or n<»t ; whether the prone- 
eiitor ran point out what he is to do with Ins time, or whetiier he 
ean do what Im‘ likes when he likes. The relation ol rna«t(*r and 
‘»erviint exists nnl\ b(‘twi*en por^ons ol whom tlie former has the 
mirt iitvl runtrol ot the work done b> the latter, the torincr 
rt*liinnng the power of etmtrolling how and win n the wmk is to be 
‘lone; >*a*ll*i s. llenlo^'k^ I R (iml lU ri70, 578 ; Veacn/f V. NmlitH, 
♦I Q. Ji iK p. 58Lb ('w'U»nrn, (’. J., in the cast' ol / 4 V 7 . v. J/n//* 
80 i. ./. jV, iS’ 37. r , p. ^8, sfijs* — “ Tlu» position of elerk orN'rvaut 
implies control. The gieat in^^urance lompanies have agents, 
oftmitiines resident solicitors, in towns, who receive cornrniH* 
sinn on the buHiness they introduce — are they clerks, or servant h of 
the companies ? Siippow* a manufacturer in the West Hiding of 
Yorkshire says to a merchant in Ixmilon, * I will allow you a com- 
mission on all orders you may got me for shipment of my goods 
abroad' — can you fairly call the merchant the clerk of (he mauu- 
fBCtiirer ? " In a more recent caw*, v. Itomritf 85 L. J. iV, 
S. J/. p. 2J08, Erie, C. J., in delivering the judgment oi the 
court, Buvft : — ** A clerk or •crvhnt most be under the orders of his 
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roaster, or employed to receive tbe moneys of bis master, to be 
within tbe statute ; but, if a man be intrusted to get orders and 
to receive money, getting tbe orders when and where be chooses, 
and getting the money when and where he chooses, he is not 
a clerk or servant.” The defendant, however, is not less the 
servant of the prosecutor because he is employed by others 
also ; B. v. Baity, 2 Hood. C. C. 2.‘»7. 

If the dcfendHut, entrusted with a note to be changed into 
coin, gets it so changed, and on his road back appropriates the 
monc'y to his own use, it is th(*ft as a servant, for, by Sect. 27, 
ante, p. the posscssiou of the clerk on account of his master is 
the possession of the iimster; consequently, if the clerk appropriate 
tho charge to his own purpo.sos, ho doe.s virtually take it out of 
his muhtor’s possession. 

ThKPT AFTKB PSKPABATION KOR VIOLENCE. 

Soot. 382. Thi'ft aftci jjrejyiriny to a»e VwleHre. --WbiOePtn 
commits theft, haying made preparation for causing 
death, or hurt, or restraint, or fear of death, or of hurt, 
or of restraint to any person, in order to the committing 
of such theft, or in order to the effecting of his escape 
after the committing of such theft, or in order to the 
retaining of property taken by such theft, shall be 
punished with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 

lUnetrafioiu. 

(II ) A commits theft on property in Z's possession; 
and while committing this theft, he has a 
loaded pistol under his garment, having pro* 
yided this pistol for the purpose of hurting Z 
in case Z should resist. A has committed the 
offence defined in this section. 

(h) A picks Z’s pocket, haying posted seyeral of his 
companions near him, in order that they may 
restrain Z, if Z should peroeive what is passing 
and idiottld resist, or should attempt to appre* 
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bend A. A hai oomoiitted the oiteiee defined 
in this eeotioii. 

Noie, 

Section 75 provides for increase of punishment for i\ second 
oflencc. 

By Act VI of 18(54, Sects. 2 and 3, whipping may be sub 
stituted as a punishtiumt for a first, and either substituted or 
added for a second, offence. 

Triable by ih (\iHrt of Seeiiou, A usirrant should leeur in tin 
Jiritt inManrf, Polire of^rem may arrest withoot a travranL 
Ih ft ndanU <iro not bailable. Xnf i\mponndnf lt . 

Chary r. 

That you, the said A B. on or abont the day nf , 

at , did conmiit theft of one gold watch of the moveable 

property of <*no C 0, having |>r(‘vi(>usly to the eoininisKioii ot such 
heft mado preparation forcausinu fear (»f <l(»ath to tho said C 1). 
to wit, by arming yourself with a loaded pistol, in order to 
the committing of sueh th«‘ft : ami that you, tlio said A II, have 
thereby comuiitti^d an oflence puiiishablo under Sect. 382 of the 
ludiau penal (N>de, and within, &e. 

hividoncr. 

Prove tho theft, ami further that in order to commit the theft 
or to effort his escape, or t<* carry off the property stolen, tho 
prisoner had intule prefianitioii for tiu* acts inontioiiod in tho 
section ; if hurt. Ae., in actually caused or att<*iii[>tod to b«» caused 
when the theft is cunimitted, the offence is robbery, ami should 
be puuiHhed under Sect. 3tt2 ; v. liuHhnii tShcihh, <i II * 

R. rr. 85. 

tlxrOUTinM, 

Boot. 888. B<et»riiMi. Whoever intentionally puto any 
person in fear of any injury to that person, or to any 
other, and thereby dishonestly induces the person so 
put in fear to deliver to any person any property, or 
valuable aecurity, or anything signed or sealed, which 

ei r ' 
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may be oonverted into a valuable Beeurity, commits 
“ extortion.” 

Illmtratiom. 

(a) A threatens to publish a defamatory libel oon> 
coming Z unless Z gives him money. He thus 
induces Z to give him money. A has com- 
mitted extortion. 

(!>) A threatens Z that he will keep Z’s child in 
wrongful confinement, unless Z will sign and 
deliver to A a promissory note binding Z to 
pay certain moneys to A. Z signs and delivers 
the note. A has committed extortion. 

(r) A threatens to send clubmen to plough up Z’s 
field, unless Z will sign and deliver to B a 
bond binding Z under penalty to deliver certain 
produce to B, and thereby induces Z to sign 
and deliver the bond. A has committed ex- 
tortion. 

('/) A, by putting Z in fear of grievous hurt, dis- 
honestly induces Z to sign or affix his seal to a 
blank paper ; and deliver it to A. Z signs and 
delivers the paper to A. Here, as the paper so 
signed may be converted into a valuable 
security, A has committed extortion. 

Sect. 384, l'nni.*hmint jm- Extort ion. Whoever oommits 
extortion shall be punished with imprisonment of either 
description for a term which may extend to three years, 
or wi^ fine, or with both. 

Scot. 386. Thrml of Jn 'iiiiy in onler to rglort. — WhoCVCT, 
in order to the committing of extortion, puts any 
person in fear, or attempts to put any person in fear of 
any injury, shall be punished with imprisonment of 
either description for a term which may extend to two 
yoars, or wi^ fine, or with both. 

Soot. 386. Extorting hg Frar of /Vaf A.— Whoever oommits 
extortion by putting any person in fear of death, or of 
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giievoits hurt to that person, or to any other, rts U be 
punished with imprisonment of either desoription for a 
term which may attend to ten years, and s^ also be 
liable to fine. 

Sect. 387. PnUing in Fmr of IFath itt ortlor Iv oriort , — 

Whoever, in order to the committing of extortion, puts, 
or attempts to put, any person in fear of death, or of 
grievous hurt to that person, or to any other, shall be 
punished with imprisonment for a tmm which may 
extend to seven years, and shall also be liable to fine. 

Sect, 388. Hxhtrtion hj Thna' of of an 

Whoever commits extortion by putting any person in 
fear of. an accusation against that person, or any other, 
of having committed, or attempted to commit, any 
offence punishable with death, or with transportation for 
life, or with imprisonment for a term which may extend 
to ten years, or of having attempted to induce any other 
person to commit such offence, shall be punished with 
imprisonment of either desoription for a term which may 
extend to ten years, and shall also be liable to fine ; and 
if the offence be one punishable under Sect. 377, may 
be punished with transportation for life- 

Sect. 389. I'utlimj I'li-mm in Far of .Irrunation in ordrr (o 
Whoever, in order to the committing of extortion, 
puts, or attempts to put, any person in fear of an accusa- 
tion against that person, or any other, of having commit- 
ted, or attempted to commit, an offbnee punishable with 
death, or with transportation for life, or with imprison- 
ment for a term which may extend to ten years, ihall be 
punished with imprisonment of either desoription for a 
term which may extend to ten years, and shall also be 
liable to fine; and if the offence be punishable under 
Sect 377, may be punished with transportation for life. 

Nolr. 

•Soction 75 for incroaiw.' of punisbuient fur ft nefoml 

uflouce, exi;fpt ondw iSoct. 3 
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By Act VI of 1864) Sects. 2 and whipping may be Bubsti- 
tnted as a punishment for a first, and either substituted or added 
for a second, offence under Sects. 388 and 389. 

Offences muler Sects, 384 and 385 are triable by the Court of 
Session, a Presidency Magistrate, or a Magistrate of the first or 
second class ; those vncler Sects. 386-389, by the Court of Session. 
A warrant should issue in the first instance. Police officers may 
not arrest mihouf a warrant. Defendants are bailable under Sects. 
384 and. 886 but not under Sects. 886-889. Not eompoundabU. 

Charge, 

That you, the said A on or about the day of , 

at , did commit extortion, to wit, by putting one C D 

in fear of an accusation against him, the said C I), of having com- 
mitted an offence punishable with death, to wit, the offence of 
murder (or an offence punishable under Sect. 377 of the Indian 
Penal Code, to wit, an unnatural offence), and thereby dishonestly 
induced the said C D to deliver to you, the said A B, five hundred 
Kupoos ; aud that you have thereby committed an offence punish* 
able under Sect, 389 of the Indian Penal Code, and within, Ac, 

Evklmcc. 

Kmfortion is the obtaining money by means of a throat, which 
is made by the defendant, not directly in the presence of the 
prosecutor, or one which is not to be put in execution fortliwith. 
If the prisoner make a threat of death, hurt, or wrongful 
restraint, in the presence of the prosecutor, which is to be put in 
execution, forthwith, the offence is that of robbery ; h>eoposf. p. 487. 
Throats of bodily injury would, to constitute this offence, generally 
be mode by letter; those of accustitions, either by word of mouth 
or by letter. The mere going about collecting money, upon an 
assertion that an order had been made to tax the persons upon 
whom the demand was made, is not extortion, but cheating * 
bILJ, ami P. 147. 

If the throat be by letter, then it is for the jury to determine 
whether the letter amounts to a threat to accuse the prosecutor 
of the offence mentioDed : H, v. Girdtccod, 3 Esmt, P, C. 1120. 



sicTt. 884«389«] utobs^oh. 4g| 

If it does not appear from the letter itaelf of what offence the 
defendant threatened to accuse the prosecutor, the defendaut’s 
declaration of the meaning of the letter may bo given in evidonoe 
to explain it; R v. Tticker, 1 Motx^, t\ J34. Koth the threat 
and the intent may be inferred, even against the declaration of 
the prisoner at the time, and in the absence of express proof 
from the letter itself, from the prisoner's previous and coutem* 
poraneous, and even from his subsequent, conduct and expressions 
to third parties; Rg, v. 3/rwiyti, d F, and F. 310, A prisoner 
was convicted upon an indictment for thn^ateuing a boy's fatlior, 
to accuse tho boy of an abominable crime upon a mare, with 
intent to extort money. It was proved that bofon* giving iufortua* 
tiou against the boy, tho prisoner stated to the father that the 
offence had been committed, and unlcas the father bought the 
mare of him at a certain price, he would accuse tho boy. The 
conviction was upheld; Il'g, v. RtdmaH^ L. IL J C. (\ 12 The 
threat must l>c to accuse, not to bring a witness to siippott a 
charge aIroa<lv made; R* v. Arch, CVim. PL liOtfc Edit, 482. 
Rtit U iu*e(l not he to accuse befort* a judicial tribunal ; a threat 
to charge before a third person is sufficient ; ii, v. Robinmi^ 2 Af, 
Hud RiL»lu 14. Audit is inumiterial wlieiher tho prosecutor be 
innocent or guilty of the offence which is imputed to him ; ii. v 
iuirdm r, 1 C*. and I\ 47l* ; /ic</. v. iWa^'Ln*ll and> fFalktr, lU 
Critn. C<isea, 408; v. 7 II. li. 28, 

A letter written to a banker, stating that it was intended by 
,i cracksman to imrn bin books, and cause bis bank to stop, and 
that if £250 wrre put in a certain place, the writer of tho letter 
would prevent the mischief, but if the money wore not put there, 
11 woulfi happu, was held to bo a letter deinaiiding money, with 
menaces ; 11 g v. tSmtihf 1 Vt*H, (\ 0, 510. Where the pro* 
Hs^cutrix gave L, a travelling knife-grinder, six knives to grind 
for her, the proper charge for which would bo one shilling and 
threepence^ and L, having ground them, demanded with threats 
fi%*e shillings and sixpence for grinding them, which thoproa<H.*utrix, 
lieiog frightened, paid ; it was held that L was rightly convicted of 
demanding money with menaces; v. LovM, 8 Q, R, IJ, ]85« 
The al>Uiiniug of money from a person against his will under, 
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a threati or refusal, to make use of real or supposed influenoe 
to deprive him of an appointment, constitutes extortion ; Meer 
Abbas V. Omd Alt, 18 W. R. Cr. 17. 

The threats or menaces need not be made directly to the prose- 
ootor ; it is sufficient if they are caused to come to his knowledge 
through a third party ; B. v. Paddle^ B. and 22. 484. Proof that 
the defendant dropped a letter in a place where ho knew the 
prosecutor would come, and that it was picked up by another 
person, and by him delivered to the prosecutor; Beg» v. Lloyd, 
2 East, P. C. 1122 ; 22. v. Wagstaff, 2?. ami 22. 398 ; or that the 
letter is in the handwriting^ of the defendant, and that it came 
to the prosecutor by post ; 22. v. Heminy, 2 East, P. C. 1116 ; has 
been held snfficient proof of a sending by the defendant. The 
leaving of a letter, directed to A, near A*8 house, with an inten» 
tion that it should not only reach A, but B also, was held to be a 
sending of it to H, by whom it was afterwards seen ; Biy. v. 
Grimttade, 1 Den. (I (I 36. 

Whore, by arrangement among several persons, the threat is 
used by some, and the property obtained by that threat is received 
by the others, all aree(jually guilty of extortion ; Rt'g. v, Shankar 
tthagtmi, 2 Bom. H. 0. Hep, 394. 

Delivery ot the property by the person put in fear is essential 
to the offence of extortion. Therefore, if no such delivery takes 
placi^ but the person intimidated passively allows the offenders 
to lake away tlie property, this would not be extortion, but 
robbery, if tlie tfaitmt ciiine under the terms of Sect. 390, poH, 
p. 487; V. Dub'doiMidern, 5 It, Cr, 19. 

Abdul Kadar wm a man who purchased from Government 
the privilege of carrying away any firewood he might find lying 
in the jungles of theSanjan and Mahim ialnkas during certain 
months of the hot season. He had no proprietary right in the 
wood until atu>r he bad oollected it, and was not to set up nakas 
and take foes, or to sublet the contract, but there was in hts eon- 
traot no reservation of the rights of the villagers, although they 
had been formerly in the habit of collecting the wood for their 
own oatn lie was cliarged with having extorted money from the 
oompbananU under threats of detaining certain cartloads of lire* 
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wood they had ooUeoted in the jungle and were taking home. 
It was held that, as the prisoner might haw believed in gi>od faith 
that he had such a right as he had pot forward, even thongh he 
was wrong in his coustrnction of the contract, ho could not be 
said duhonestly to have induced the delivery of tho property . 
Beg. V. Ahhd Kadar, 3 Bom. H. (\ Jiep. C. 0. 4i>. 

Where a complainant charged a person who was one of the 
public servants meutioned lu i^cct. ]l>7 of the old Criminal 
Procedure Code (Sect. 197 of that of with committing sots 
which, if committed by a private individual, would have constituted 
the offence of estortiou, it wa.s hold that it was not illegal for the 
judge to treat the case ns one of extoition, and to procciMl with 
the trial without any sanction for the prosecution, although it 
would have been more judicious to have treated it as an offence 
under Sect. lOl of the Penal Code, and have obtained tbe 
noces.sary sanction for the pro.secution ; Beg, v, J'arehiim, 7 Bim. 
U. €. Hep. C. C. (il. 

Seetione 388 <in(l 389. Threatening to eluirge with anttffence,— 
The word “ offi'iice ” lu these* sections denotes u thing puiiisbable 
under the Penal Code, or under any special or local law; Sect. 40, 
mde, p. 38. 

ItoilBKKI. 

Sect. 390. luihieiy.—In all robbery there is either theft 
or extortion. 

ir/en Theft i» luh Theft is “ robbery,” if, in order 
to the committing of the theft, or in committing the 
theft, or in carrying away, or attempting to carry away, 
property obtained by the theft, the (lender, for that 
end, ▼oinntarily causes, or attempts to cause, to any 
person death, or hurt, or wrongful restraint, or fear of 
instant death, or of instant hurt, or of instant wrongfnl 
restraint. 

iVheft Ealortwn in Bohhery.—ExtottUm is “robbery,” if the 
offender, at the time of committing the extortion, is in 
the presence of the person put in fear, and oommits the 
CKtortion by putting that person in fear of instant death, 
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of inotaat hurt, or of instant wrongfal restraint, to tliat 
person or to some otiier person, and, by so putting in fear, 
indnoes the person so pnt in fear then and there to 
deUver np the thing extorted. 

Ewplanaiimi.— The offender is said to be present if he is 
snfBdently near to put the other person in fear of instant 
death, of instant hurt, or of instant wrongful restraint. 

Illustrations 9 

(a) A holds Z down, and fraudulently takes Z’s money 
and Jewels from Z’s clothes, without Z’s oon> 
sent. Here A has committed theft, and, in 
order to the committing of that theft, has 
voluntarily caused wrongful restraint to Z. 
A has therefore committed robbery. 

(/») A meets Z on the highroad, shews a pistol, and 
demands Z’s purse. Z, in consequence, surren* 
ders his purse. Here A has extorted the purse 
from Z by putting him in fear of instant hurt, 
and being at the time of committing theextor* 
tion in his presence. A has therefore commit* 
ted robbery. 

i ) A meets Z and Z’s child on the highroad. A takes 
the child, and threatens to fling it down a 
precipice, unless Z delivers his purse. Z, in con- 
sequence, delivers his purse. Here A has ex- 
torted the purse from Z by causing Z to be in 
fear of instant hurt to the child who is there pre- 
sent. A has therefore committed robbery on Z. 

(>/) A obtains property from Z by saying': "Tour 
child is in the hands of my gang, and will be 
put to death unless you send ns ten thousand 
Bupees. ” This is extortion, and punishable as 
such ; but it is not robbery, unless Z is pnt in 
fear of the instant death of his child. 

Sect 891. 8«e |M»(, p. 491. 
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Ssot. 392. Punifhmenl for Bobbery , — ^Who«Vfir COmmitl 
Tobbwy shall be poniahed with rigoroxu impriBonmait 
for a term which may exteod to ten years, and aball 
also be liable to fine ; and if the robbery be committed 
on the highway, between sunset and sunrise, the impri* 
aonment may be extended to fourteen years. 

Sect- 393. Atti-mpi to foiimil Bohirry, Whoever attempts 
to commit robbery shall Ibe punished with rigorous 
imprisonment fora term which may extend to seven 
years, and shall also be liable to fine. 

Sect. 894. ^'atwinij hurt in eummtiting Jtohl>rrij.~J{ any 
person, in committing or attempting to commit robbery 
voluntarily causes hurt, such person, and any other per* 
son jointly concerned in committing or attempting to 
commit such robbery, shall be punished with transports* 
tion for life, or with rigorous imprisonment for a term 
which may extend to ton years, smd shall also be liable 
to fine. 

Xoft , 

Sertion To provides fur incroaM'd piiuinhiiUMit fur a Mocond 
offence. 

Act VL of 1801, Sect. 4. For a second offence of robbery, n« 
dcfiuisl in Sect. atUMiipl to commit robbery. Sect. 39d, or 
vulunUnly causini' hurt in cemnnitting robbery, Sect. 3U4, whip- 
pinjjf may bo added as a punishment. 

Triable hy the ('tmrt nf SeMgvm, a Ptesblmnj Mayitifi afn, or a 
MagUtraie of ike jlrat rl/uta. A trarratif Hhoubl iMitue in ihe fir$i 
imtianre. Polu e ofirenf may nrn^ttl tt Ithout a v arrant, Ihfmulani^ 
are tboi bailahh\ Xot cum able. 

Charge. 

That vou, on or about the day of ' . 

did [or did rttottipt to) commit robbery ; and that you have thereby, 
committed an offence puniahabh* under Sect. 302 {o\ 303) o t e 
lodum Penal Code, and within, &c. 
ear c 



490 


BOBBKBT. 


[chap. XTII. 


Evidence. 

The definition of robbery in the second clause of Sect. 390 is 
rather wider than that of the English law^ inasmuch as it includes 
violence or fear of violence after the robbery has been completed^ 
provided it be caused for the purpose of enabling the thief to 
carry away, or attempt to carry away, the property obtained by 
the theft. The prosecutor must either prove that he was actually 
in bodily fear, or he must prove circumstances from which the 
court and jury may presume such a degree of apprehension of 
danger as would induce him to part with his property; Fast. 128; 
and in this latter case, if the circumstances thus proved be such 
aa are calculated to croaie such a fear, the court will not pursue 
the inquiry further, and examine whether the fear actually existed. 
Therefore, if a man knocks another down, and steals from him 
his property whilst ho is insensible on the ground, this is rob- 
bery ; Font, 123. It is not necessary that the injury and fear of 
injury should bo in respect of the person robbed, for the Code 
says, ** to any person therefore, if a man take another’s child 
and threaten to destroy him unless the other give him money, 
this is robbery, if it be done in the actual presence of the pro- 
secutor ; 11. v. 2 Basi, J\ (7. 735 

Upou an indictment for robbery it appeared that a mob came to 
the house of the prosecutor, and with the mob the prisoners, who 
advised the prosecutor to give them someth ing to get rid of them, 
and prevent mischief, by which means they oMainod money from 
the prosecutor ; and Parke, J. (after consulting Tifwiy/ma, B., and 
AUhtHon, fl.), admiitt'd evidence of the acts of the mob at other 
places before and after on the same day, to show that the advice 
of the prisoners was not i ona fide, but in reality a more mode of 
robbing the pnisecutor ; R. v. Winkworfh, 4 C. arw/ 2\ 444. Where 
it appeared that the defendant attempted to commit a rape npoti 
the proscHHitrix, and she gave him money to desist, which he put 
in his pocket, and then continued his attempt nntil he was inter* 
ruptod, this was holdon by the judges to be robbery ; R. v. 
Blaekham, 2 East, P, 711. Where the defendant took goods 
from tho prosecutrix of the value of eight shillings, and by force 
and threats oompelied her to take one shilliog, iioder preteDoc of 
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psyment for them, — this was holden to be robbery ; R. v. Swiom*, 

2 JSa$t, P. C. 712. Several persons stopped a boat, sayint- it was 
required by the Magistrate of Rampore, and then plundered it 
without auy opposition from the boatmen ; it was held that they 
were guilty of robbery, as the theft was committed while the 
boatmen were under fear of restraint; B«g. v. Dulndoorfen, 

5 W. B. Cr. 10. 

The use of violence, however, will not convert theft into robbery 
nnless the violence is committed for one of the ends specified in 
Sect. 390, ante, p, 487 ; therefore, when a thief, finding himself 
observed, abandoned his booty, and ran away, throwing stones at 
the owner to prevent pursuit, the Madnui High Court ruled that 
the offence was not robbery : llVir’s Oritn, Rut. 254 ; ifsy. v. 
Kaliu Kano, B. R. '27th June 1872. 

Dishonest intention is a main ingredient in the offence of 
robbery • therefon*, a conviction for robbery with a finding that 
the property was not taken with any dishonest intention is bad ; 
ilatlraa 11. 0. Ruling, '2Sih Oelolwr 1870 ; 5 Mad, If. C. Rep. App. 

Kx parte Karalio .\achiar, 3 Mad. 11. C. Rep. 251. On a trial 
for robbery, it is competent for the juiy to disbelieve the evidence 
as to the assault, and bring in a verdict of theft; Reg, v. Sakhaul 
Bhetk/i, 2 ir. It. Cr, 13. .See, also, the notes on dacoifyi /Kwl, 
p. 493. 

Dacoitt, 

Sect. 391. Daroitg.— When five or more penone oon- 
jointly commit or attempt to commit a robbery, or where 
the whole number of penone conjointly committing or 
attempting to commit a robbery, and pereone ^eient 
and aiding such commission or attempt, amount to five 
or more, every person so committing, attempting, or 
aiding, is said to commit “ daooity.” 

Sect. 392-394. See ante, p. 489. 

Sect. 396. Puniehmetd.— Whoever commits daooity 
shall be punished witix transportation for life, or with 
rigorous imprisonmoit for a term which may eatend to 
ten years, and i^aU also be liable to fine. 
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Soot. 896. Daeoiiy vrith Mvrder . — If any One of fiTe OT 
more pmreons, who are conjointly committing dacoity, 
eommite mnrder in ao committing dacoity, every one of 
those persons shall be punished with death, or tranqtorta* 
Uon for life, or rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fUie. 

Sect. 897. Bohhcry or Daf«ity, with «se of Wrapon. — If, at 
the time of committing robbery or dacoity, the offender 
uses any deadly weapon, or causes grievous hurt, or 
attempts to cause death or grievous hurt to any person, 
the imprisonment with which such offender shall be 
punished shall not be less than seven years. 

Sect. 898. Attempting to commit Robbery, umwiL — If, 

at the time of attempting to commit robb<^ or dacoity, 
the offender is armed with any deadly weapon, the 
imprisonment with which such ofibnder shall be punished 
shall not be less than seven years. 

Sect. 399. Vreparing to commit Dacoity. — WhoCVermakCS 
any preparation for committing dacoity, shall be pun- 
ished with rigorous imprisonment for a term which may 
extend to ten years, and shall also be liable to fine. 

Sect. 400. ItcUmging to a Gang of Dacoit*. — Whoever, at 
any time after the passing of this Act, shall belong to a 
gang of persons associated for the purpose of habitually 
oonimittingdaooity,tdiall be punished with transportation 
for life, or with rigorous imprisonment for a term which 
may extend to ten years, and shall also be liable to fine. 

Sect. 401. Belonging to a Gang of Tliinre.—Whoeyet, at 
any time after the passing of this Act, shall belong to any 
wandering or other gang of perscms associated ibr the 
purpose of habitually committing theft or robbery, and 
not being a gang of thugs or dacoits, shall be punished 
with rigorous imprisonment for a tmm which may 
extend to seven years, and shall also be liable to fine. 

Beet. 408. AunMing to oommt/ Darotty.— Whoever, at 
any time after the massing of this Act, shall be one of 
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five er morepersens aasembled f or the purpose of com* 
mittiiig dacoity t shall be panidied withrigorous Imprisoii* 
ment for a term which may extend to seven years, and 
shall also be liable to fine. 

Note* 

Section 75 provides for increased punishment for a second 
offence. 

By Act VI. of 1 8G4, Sect. 4, whipping may be inflicted as a 
punishment in addition to any other for a second offence of 
dacoity as defined by Sect. 301, iinte, p. till. 

Triable by the Court of' Semtion. A warrant shottUi utue m the 
first instanre. PoUee oftcers may arrest without a warrant. 
Defendants are not bailable. Not eompoundal<l<\ 

Charge, 

That you (with others to the number of five or more), on or 
about the day of . nt , committed 

dacoity ; and that you have thereby committed an oflenco punish- 
able under Sect. 395 of the Indian Penal Code, and within, &o. 

The proofs will be the same as in the ciise of nihbory, ante, 
p. 490, with the exception that it must he proved that five persons 
at least wore concerned in tho act. A conviction under Sect. 
397 IS equally good, whether tho number of thieves lie five or 
under, as it applies equally to robbery and dacoity ; Iby. v. 
Pwarha Aheer, '2 IP. II. Or. 19; but if tho number of thieves bo 
under five, the offence should bo charged as robbery. 

The words, " with others to the number of five or more," are 
said by the High Court in Bengal to be redundant in a charge as 
being included in the term dacoity 2 II . II. Or, h, 1 ; but the 
Madras High Court has ruled that they should bo inserted, os 
being necessary to inform the prisoner of tho charge against him ; 
Madras Rnlinys, 1864, on Beet. 395. 

Where a largobody of Hindus (more than five), acting in concert, 
and apparently under the influence of religious feeling, attacked 
certain Mahomodans who were driving cattle along a public road, 
end forcibly deprived them of the posseseioo of such cattle, under 
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circumstances which did not indicate any intention of restoring 
the cattle to their lawful owners ; — it was held that the offence of 
dacoity had been committed, and not merely that of riot ; Emp, y. 
JSatn JSaran, 1* £. 12. 15 All, 290. 

If accused persons attempt to commit dacoity, the charge should 
bo laid under Sect. 395 only, and not under Sect. 511 ; Etg, v. 
Koonee, 7 W, R. Cr, 48. 

A prisoner convicted of dacoity, under Sect, 395, cannot be 
convicted also of dishonestly receiving stolen property under 
Sect. 411 or property transferred by dacoity under Sect, 412, in 
respect of property obtained by the dacoity of which ho has been 
convicted ; Rf^g, v, Shahiihuf, 13 IF. R, Cr, 42 ; Emp, v. BahirUf 
B, J2, Sth Nmu>mbor 1880. 

Seeiim 39G.— In order to bring a person under the provisions 
of ibis section, it must bo shewn that he was one of the persons 
who were eonjointly committing dacoity, and was present at the 
time when the murder was committed ; Em^p, v. Umrau Singh, 
I, h, R, IG Alt, 437, If the murder bo committed iusido u house, 
it is not necessary that all the dacoits should bo inside the house 
at the tiiJH' the murder is committed, so long as all, whether 
inside or outside the house, were tmgagod in the dacoity in the 
course of which the murder was committed by one of them ; 
Emp. V. Teja, I, I, U, IG Alt, 8G. 

If iu the cominisaion of robbery or dacoity any of those taking 
part in the commission of the olTeuct' are armed, those only who 
art' BO armt'il will be rcsponsibb' fur the' use of the weapon ; see 
Sects, 397 and 398, ante, p. 492 ; Emp, v. Hhavjga^ B, R, 7ih 
Oc/o/cr 1895 ; and those only nh<» cause any grievous hurt, or 
attempt to cause death, will be responsible for such violence ; 
Sect. 397 ; /&*<;. v, Peojt Keru^ II, R, lat August 1872 ; unless 
death bo actually oansod, and then each one in the company will 
bo guilty of murder if the offouce bo dacoity ; Sect. 390, ante, 
p. 492 ; but there is no provision for the case of murder committed 
by one of a party of robbers less than five iu number. In this 
casOi however, those present, but not actually striking a blow, if 
present as abettors, will, under Sec*t. 1 14, be deemed to have com* 
mitted the principal offence, and should be charged as principals^ 
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and may receive the same punishment as the principal. If hurt 
only, and not grievous hurt, be caused in robbery, then not only 
the person causing the hurt, but all assisting in the roblx'ry. will 
he responsible for the hurt ; Sect, 814, anie, p. 489. If grievous 
hurt is actually caused, a magistrate is not justitiod in treating it 
as simple hurt, and disposing of the case himself, but must eom** 
mit to the Sessions ; ilmp, v. Johania, R R ]H(h Juhj 1889. 

In order to establish a charge of belonging to a gang of daeoits. 
it must he proved that there was a gang of persons associated 
together for the purpose of habitually committing daeoity, and 
that the accused was one of the |H‘rsons so associated ti»gethor ; 
Rt ij. V. Moohiaroftk , 28 ir. K. Cr, 18. 

Women cannot be convicted under Section on tin* mere 
fact that they are living us wives or mihlresscs of ducoits, with- 
out proof that tlioy are associated with tlu'ir ImHlmuds and 
protectors for the purpose of themselves habitually eommitting 
ducoities. Ittuj, v, IW//, /?. li. 18M 189(). 

The proof of belonging to a wainlering gang of thieves, not 
being dacoits, will be the same in nature ns that in respect of 
being n thufj : nnit\ p. 191. In order to convict of this offence it 
in necessary that, on a trial by jury, the judge should, in his 
summing up, put clearly to the jury tlm n(*ceH*<i(y of proof of 
association between the aceusetl and others, and that this nsso- 
ciatum was for the purpose o! habitual thfdt, and that habit must 
1 h' proved by an aggregate of facts; v. Shriram Vrukutatiafni^ 
h Mad, n. (\ U p. 120. 

CkIMINAL MlHAiiilOrRIAIION 0» PlloCHilN. 

S6Ct. 403. Piahmrut o/* /'/eper/y.— -Who* 

ever dishonestly misappropriates or oonverts to his own 
use any moveable property shall be punished with im- 
prisonment of either description for a term which may 
eatend to two years, or with fine, or with both. 

Illujftyrdiuiu\ 

(i) A takes property belonging to Z out of Z's 
po s s es s i on, in good faith believing, at the time 
when he takes it, that the property belongs to 
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hinuelf. A ii not guilty of theft; but if A, 
after dieoovering his mistake, dishonestly 
appropriates the property to his own use, he 
is guilty of an offence under this section. 

(b) A, being on friendly terms with Z, goes into Z*s 
library in Z's absence, and takes away a book 
without Z’s express consent. Here, if A was 
under the impression that he had Z’s implied 
consent to take the book for the purpose of 
reading it, A has not committed theft. But if 
A afterwards sells the book for his own benefit, 
he is guilty of an offence under this section. 

{r) A and B, being Joint owners of a horse, A takes 
the horse out of B’s possession, intending to 
use it. Here, as A has a right to use the horse, 
he does not dishonestly misappropriate it. But 
if A sells the horse, and appropriates the whole 
proceeds to his own use, he is guilty of an 
offence under this section. 

Ej-pknation 1.— A dishonest misappropriation for a time 
only is a misappropriation within the meaning of this 
section. 

lUuttration, 

A finds a Government promissory note belonging to 
Z, bearing a blank endorsement. A, knowing 
that the note belongs to Z, pledges it with a 
banker as a security for a loan, intending at a 
future time to restore it to Z. A has com- 
mitted an offence under this section. 

KatplanaUon i.—A poTSon who finds property not in the 
possession of any other person, and takes such property 
for the purpose of protecting it for, or of restoring it to, 
the owner, does not take or misappropriate it dis> 
honestly, and is not guilty of an offence ; but he is guilty 
of the cdtooe above defined, if he appropriates it to his 
own use, when he knows, or has the means of discover* 
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ing the owner, or before he hai need reasonable 
to discover and give notice to the owner, and has kept 
the property a reasonable time to enable the owner to 
claim it. 

What are reasonable means, or what is a reasonable 
time in such a case, is a question of fact 
It is not necessary that the finder should know who 
is the owner of the property, or that any particular 
pmson is the owner of it ; it is sufficient if, at the time 
of appropriating it, he does not believe it to be his own 
property, or in good faith believe that the real owner 
cannot be found. 

(a) A finds a Rupee on the high road, not knowing 

to whom the Rupee belongs. A picks up the 
Rupee . Here A has not committed the offence 
defined in this section. 

(b) A finds a letter on the road, containing a bank 

note. From the direction and contents of the 
letter he learns to whom the note belongs. He 
appropriates the note. He is guilty of an 
offence under this section. 

(• ) A finds a cheque payable to bearer. He can 
form no conjecture as to the person who has 
lost the cheque. But the name of the person 
who has drawn the cheque appears. A knows 
that this person can direct him to the person 
in whose favour the cheque was drawn. 
A appropriates the cheque without attempting 
to discover the owner. He is guilty of an 
offence under this section. 

i<>) A sees Z drop bis purse with money in it. 
A picks up the purse with the intention of 
restoring it to Z, but afterwards appropriates 
it to his own use. A has committed an 
offence under this section. 
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(c) A finds a pone with money, not knowing to 
whom it belongs; he afterwards discovers 
that it belongs to Z, and appropriates it to his 
own use. A is guilty of an offence under this 
section. 

if) A finds a valuable ring, not knowing to whom 
it belongs. A sells it immediately without 
attempting to discover the owner. A is 
guilty of an offence under this section. 

Sect. 404. J)ishowi>l Migapjyrupriaiion of Property bt lonyitig 
to a Drcroseil i'ovion.— WhoevoT dishonesUy misappropriates 
or converts to his own use property, knowing that such 
property was in the possession of a deceased person at 
the time of that person’s decease, and has not since been 
in the possession of any person l^ally entitled to such 
possesrion, shall be punished with imprisonment of either 
description for a term which may extend to three years, 
and shall also be liable to fine ; and if the offender at the 
time of such person’s decease was employed by him as 
a clerk, or servant, the imprisonment may extend to 
seven years. 

flluntrafion. 

Z dies in possession of furniture and money. His 
servant A, before the money comes into the 
possession of any person entitled to such posses* 
Sion, dishonestly misappropriates it. A has 
committed the offence defined in this section. 

Note. 

Sii’tiou 7't providos for increaHcd puiimhiueut tor u sccoud 
uHoncc uador 4('4. 

Offenctu under Sert. 403 nr, triohlr I y any Xfayutrate ; (h(t$e 
Wfuier S«ei. 404 by the Court o/ Seenittn, a 1 nniilcufy Mayietrate, 
or a MagietiaU of the firet oreerond ebits. .4 icarriint ehouid U$w 
in the fret iiutanee. Police o^cere may not an ret iritkoui a warrant, 
Ikteminnts an I'oitabU. Not r(mpimn4lal>h. 
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That you, the said A B, on or about the day of 
at , dishonestly did misappropriate (or convert to your own 
use) certain moveable property belonging toCP (deceased), to wit, 
a silver tankard (late in tho possession of the said C 1). decoascHli 
you, tho said A B, knowing that the said property was in tho pos- 
session of the said C D, at his decease, and had not been since then 
in the possession of any person legally ontiiliHl to such possession); 
and that you, tho said A B, have thereby committed an oflenee 
punishable under Sect. 4(>3 (404) of tho Indian Penal Code, and 
within, &c. 

Ihiilenrc. 

The tenii misappropriation is the larger of the two tcrins 
employed in Sort, and iiieludi‘8 any appropriation of 

property which is not justified by law. whether tlu' appropriation 
U* to the accused himself or t4> soiih» other person ; it would seem 
to be equivalent to the Kiiglish term, ** conversion/* which is tho 
wrong <lono by an unnnthori7.ed act wliich deprives another 
of his property permanently, or for an intlefinite time ; ptif Ifram* 
trell, B., in Iliitri V. Uottf L. It. /-«. Hfi. 89. ** ConvtTsion to 

his own ubo ** is the act of tho accused by which he appropriates 
an article to himself. 

A person may commit the oflenee of dishonest misappropriation 
of money althougli ho does not bring tho money to his own use . 

V. Enayei Iloitsviu, 11 1C. H. ^ 1 ; and v. Nobin 

CAumZcr, 12 W. II. Cr. 39. 

To constitute' the oflenee of criminal misappropriation, there 
must bo first an innocent p<f8sesHioit, and then a hubsoquent change 
of intention ; or the knowledge of soimt new fact with which 
tho accusod was not previously nc<|uainted, which causes tho further 
retention to bo wnmgful ; Bhagiram v. Abaft I.L,U. 15 at 
p, 400 ; and the misappropriation may bo either permanent or 
only for a time, provided that tho dishoiu'st intention can be 
inferred from the circumstancos of the case ; Emf. v. liamakruhnu ^ 
/. i. f?. 12 MaiLt p. 50. ITie met*’ hiefing of a thing found without 
attempting to find the owner, but without any attempt ou tho part of 



500 


CRIMINAL MIRAPPROPBIATION* 


[chap. XVH. 


the findep to appropriate or convert the same to his own use, is not 
criminal misappropriation ; Beg. v. Abdool, 10. W B. Cr, 28. The 
offence of criminal misappropriation differs from theft, in the fact 
that the property misappropriated comes into the defendant’s 
hands honestly ; and from criminal breach of trust, in that his 
possession does not arise from his being enf rusted by some other 
person with property or the dominion over property, but from 
some casualty which does not by itself raise any legal duty. 

Two notes wore stolen from A, which B (not a bund fide holder 
tor valuable consideration] tendered to C in payment for certain 
articles. C, not knowing B, refused to deal with him, whereupon 
B brought 1), who was known to C, and the purchase was made by 
D, and paid for by him with the notes. It was held that the part 
which 1) performed in the transaction amounted to a conversion of 
tho notes to his own use; Kisstori/molnm v. Bajnaravi, 1 Hyde, 
268. Where money is paid to a person by mistake, and such 
person, either at the time of receipt or at any time subsequently, 
discovers the mistake, and determines to appropriate the money, 
that person is guilty of criminal misappropriation ; Rt^g, v. Sham* 
ioondur^ 2 N, \V. 475. A servant wa.s ordered to collect some 
money ; ho collected it, and gave a receipt of his own for tho 
amount. The receipt given to him by his roaster ho returned, 
saying that ho had failed in collecting this particular debt. When 
charged with criminal misappropriation, he alleged that his master 
owed him as much as he had collected, and he had therefore taken 
his master’s money in discharge of the debt due to himself ; but it 
was held that he was guilty of criminal misappropriation ; Reg. v. 
Bmessur Ray, 11 IT. IL Cr. 51. Whero an accused is interested 
in property jointly with others he is not necessarily guilty of a 
oriminal act if he takes possession and disposes of it ; Beg, v. 
Parhutiy Chum, U IV, R. Cr, 13. 

The appropriation must bo dishonest, that is, tho appropriator 
must know, af the time of a fpvf^ruslian, that the property is not 
his, that It has an owner, and must intend to deprive the owner 
of his property. A person Inmu fide claiming and believing him- 
•elf to be entitled to the contents of a box, as to which, however^ 
there was a dispute, broke open the l)Ox which was in his house, 
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and removed the contents. He then made a hole in the wall uf 
his house so as to make the removal appear to have bt en the work 
of thieves from outside, but he did not appear to bnvtt laid a 
charge against any one in respect of the roiin^vnl of the contents 
of the box ; it was held that he could not be convicted of criiniiml 
misappropriation ; Thewa Bumw Emp,, 10 C. L. K., 187. Where 
the accused found a gold inohur on an open plain and sold it tlie 
next day, there being no evidence as to bow or when it catno to 
be tbore, and nothing to indicate that the owner could be 
found, it was held that t ho act of the accused did not amount 
tocriminal misappropriation: Efnp,\\SUa, LL, E, 18 Horn, 

A prisoner, who received a certain quantity id hide** lui hisagm*- 
ing to pay a certuin sum for them, but ^ubseqocntly IhiK’d to pay 
it. is not guilty of dishonest misappropriate *n ; E>g, v. Hotjitittm 
Mooeftee, 1 7 ir. Ji'. Cr. 1 1 . When* tlu* owner i)f a carp(*t washed 
it in the village tank, and hang it up t(» ilry dost* by, the person who 
dishonestly took it away is guilty of theft and not i)f criminal 
misappropriation ; Emj\ v. Mafhi, IL lu, Ihi'nnbtr IH^tJ, 

Under Sect. 40 t, the same eloinentH are required b* constitute 
an offence as would bo r<‘(|iiired to coUHtitute tin' ofl'ein'e of criini* 
mil misappn'priation in respect ti> a person who was alive ; lUg* v, 
EMh Chundtr, 12 \\\ ll. <’/. *^9. The word property does 
not refer to immoveable, but only to moveable, property ; Itfig, v. 
(Urdhar Vharamdas, 6 B(m. //. C, /iVp. (\ i\ and the cliarge 
Khould specify the nami* of the person to whom the property 
belonged ; lUg* v. ParhuUy Churn, 14 11. R, Ct , 13. 

Criminal Briacb or Tarsi* 

Sect. 406. Criminal Breach of Tru$i , — WhoCVeTibcixlg in 
any manner intrusted with property, or with any domi* 
nion oyer property, dishonestly misappropriates or con* 
yeru to his own use that property, or dishonestly uses, 
or disposes of that property, in yiolation of any direction 
of law prescribing the mode in which snch trust is to be 
discharged or of any legal contract, eapress or implied, 
which he has made tonching the dischaige of snob trust, 
or wilfnlly snflSmi any other person so to do, commits 
** criminal breach of trust.'* 
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IUu$trations. 

(a) A, being ezecntor to the will of a deceaaed 

person, dishonestly disobeys the law, which 
directs him to divide the effects according to 
the will, and appropriates them to his own 
use. A has committed criminal breach of 
trust. 

(b) A is a warehouse-keeper. Z, going on a journey, 

intrusts his furniture to A, under a contract 
that it shall be returned, on payment of a 
stipulated sum for warehouse room. A dis- 
honestly sells the goods. A has committed 
criminal breach of trust. 

(0 A, residing at Calcutta, is agent for Z residing 
at Delhi. There is an express or implied 
contract between A and Z, that all sums 
remitted by Z to A shall be invested by A 
according to Z’s direction. Z remits a lac of 
Rupees to A with directions to invest the 
same in Company’s paper. A dishonestly 
disobeys the directions, and employs the 
money in his own business. A has committed 
criminal breach of trust. 

(</) But if A, in the last illustration, not dishonestly 
but in good faith believing that it will be 
more for Z's advantage to hold shares in the 
Bank of Bengal, disobeys Z’s directions, and 
buys shares in the Bank of Bengal for Z, 
instead of bn]ring Company's paper, here, 
though Z should suffer loss, and should be 
entitled to bring a civil action against A on 
account of that loss, yet A, not having acted 
dishonestly, has not committed criminal 
breach of trust 

(«) A, a revenue offloer, is intrusted with public 
money, and is either directed by law, or 
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bound by a contract, express or implied, with 
the Government, to pay into a certain treasnry 
all the public money which he holds. A dis- 
honestly appropriates the money. A has com- 
mitted criminal breach of trust. 

(/) A, a carrier, is intrusted by Z with property to 
be carried by land or by water. A dishonestly 
misappropriates the property. A has commit- 
ted criminal breach of trust. 

Sect. 406. Viini'-hmnif t<» ('limiiml Ihmi'h nt Trtui. 

Whoever commits criminal breach of trust shall be 
punished with imprisonment of cither description for a 
term which may extend to throe years, or with fine, or 
with both. 

Sect. 407. Crlntiiiiil ilr< kIi uj Ti >!.••( I ij ('niiiu, .S .-Who- 
ever, being intrusted with property as a carrier, whar- 
finger, or warehouse-keeper, commits criminal broach 
of trust in respect of such property shall be punished 
with imprisonment oi either description for a term which 
may extend to seven years, and shall also be liable to 
fine 

Sect. 408. i'limnnil Urnith hj i II n ('hrL ifr 

—Whoever, being a clerk or servant, or employed as a 
clerk or servant, and being in any manner intrusted in 
such capacity with property, or with any dominion over 
property, commits criminal breach of trust in respect of 
that property, shall be punished with imprisonment of 
either description for a term which may extend to seven 
years, and shall also be liable to fine. 

Sect. 409. ('riminnl Itrun h <•/ 'Inmt hj a I'lihlif tSerruiit m 
* H a Unnki'T, Ht’irhant, ur Aijnii. — Whoever, being in any 
manner intrusted with property or with any dominion 
over property, in his capacity of a public servant, or in 
the way of his business as a banker, merchant, factor, 
broker, attorney, or agent, commits criminal breach of 
trust in respect of that property, shall be punished with 
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transportation for life, or with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine. 

Note, 

Section 75 provides for increased punishment for a second 
offence. 

OffenccH under Seefg, 400 ami 408 arc triable hi/ the Court of 
Bmion^ a VreMeney Mayietrate, or a Magistrate of the first or 
SMoiul rhiss ; ihosf under Sects, 407 awl 409, (oj the Court of 
Session^ a Vrrndenry Magistutie, or a Magistrate of the first class, 
A warrant should issue in the first instance. Police officers viay 
arrest without a war runt except for offences uruler Sect. 400. 
Defendants are not bailable. Not eumjroundahU', 

Charge, 

That you, on or ul)Out tho day of , at being 

inlrustt’d with certain prt>perty, to wit, five chests of opium (as 
ti wharfingt'r), di<l commit criminal breach of trust (in respect 
of such pro|a*rty) ; and that you have thereby committed an 
ofleu(’(! puniHhal)le under Sect. (407) of the Indian Penal 
('ode, and within, i^c. 

Evultnce, 

The ilorcndaut must bo shewn to have' received the pn>perty 
which iniist be moveable, and not immoveable, pri>perty ; /i'j/. v. 
(lirdhttr Dharamdas, i\ Horn, ll, C, Itep, C’r. JIG; followed in 
Juijduwn V. Kmp,, LL. R, Cal, d7- ; in respect of >vhich he is 
alleg<*d t<» ha\e committed criminal breach of trust, under such 
ciroumstaiuv^H as indicate that he was bound to apply it iu a 
certain way. 'Fliis may arise from express direction of law, by 
legal implication, from express or implied contract, or frtun the 
oemtuand of a masU^ to a servant. It may also arise from the 
ordinary course of business in wrhich the accused is employed, 
and his knowledge acquired therefrom of the purpose for which 
particular sums of money nto entrusted to him; Tiolit Mohan v. 
AVa/i., /. L, R, 22 Cal, d]']. It must also Iw shewn by the 
prosceution that tho defeiuiant dt{»f>oHed of tho pro|K»rty in some 
way other than that iu which he was bound to apply it ; and in 
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•0 diqposiog of it in breach of the tmat, did lo diibo&eilly; 
6 Mad. M. C. Bap. App. 28 ; /tter Chunder r. Peari Mohun, 
16 fV. B. Or. 39. The mere fact, that the defendant did not 
at once apply the money for tbe purpose for which it was intended, 
does not amount to criminal breach of trust, but there must 
be also evidence of some dishonest use of the money in the 
meantime ; Emp. v. Ardeshir Mertcanji^ B. B. 21st itayust 1889. 
The appropriation of money by an accused under the impression 
that he was in law entitled to do so, although ho was not so 
entitled, does not amount to criminal misappropriation ; Emp. v. 
Khanderao Narayen, B. B. SOth July 1894. Where a master 
sends his servant with money to pay a bill which is an open one, 
tbe items of which have never been checked and agreed to by the 
master, and tbe tradesman makes the servant a present, so as to 
amount to a taxation of the bill and a reduction of the price, the 
servant obtains this reduction on account of bis master, and the 
money in his hands always remains the master’s property ; and, 
if ho appropriates it, he commits criminal broach of trust ; but 
if the master has previously settled the amount with the trades- 
man, or agreed to the items, and the servant asks for a present 
and keeps it, it is not criminal broach of trust ; Emp, v. Imdad, 
Khan, L L, B, 8 Ail, 120. Where silver was intrusted to the 
prisoner for the purpose of making ornaments, and bo abstracted 
a portion of the silver and supplied its place with copper, it was 
held he had committed criminal breach of trust; Bey, v. Babaji, 
4 Bom. n. C. Rep. Or. 16. If tbe defondaut is charged as 
bolding a particular office under Beets. 407, 408, or 409, it most 
be proved, not only that bo received the property, but that be 
received it in the capacity in which he is charged. Sect. 400 
does not limit the way in which a trust shall arise, whether by 
specific order, or by reason of its being a part of the proper doty 
of a public fnnetionary. Where, therefore, it was proved that tbe 
head clerk of an office intrusted the management of stamps, with 
the knowledge and sanotion of his snperiors, to one of his assistants, 
tbe latter was held to have been guilty of criminal breach of trust, 
as a public servant, when he made away with the stamps ; B^. r. 
Bam Dkun^li IF. R. Or. 77. But wherea court inspector improperly 
Sir 0 
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delegated to a eonstable the cnstody of Government mon^(taking 
from him private eecarity to save himself from loss in caseof defalca- 
tion), and the constable ^shonestly converted the money to his own 
nse, although he afterwards restored it, it was held that the con* 
stable was not a public servant, and therefore the offence was under 
Sect. 408 and not 409; Reg. v. Ranee Madhub^ 8 TF. Or. 1. 
Where the accused is a public servant, it is not necessary, in order 
to bring the case under Sect. 409, that the property should be that 
of Government ; it is suflScient if it has been intrusted to a public 
servant in that capacity ; In re Ram Seonder^ 2 O.L. 22. 515. 

The misappropriation, or conversion, to the defendant’s use, will 
be proved in various ways. If the defendant is a clerk or servant, 
and it is his duty to account for moneys received at stated times, or 
from time to time as ho receives them, his not doing so wilfully 
will bo evidence of misappropriation; 12of/. v. Jackson, 1 C. andK» 
384 ; Emp. v. llamkrishna, 2. Xr. 22. 12 Mad., p. 51 ; aud even where 
no precise time can be fixed at which it was his duty to pay them 
over, his not accounting for them, if found as a fact to have been 
done dishonestly, is equally a misappropriation ; Bey. \. Welch, 
1 Dm, C\ C, 199 ; and where the accused has received various 
sums of money prior to the time of being called upon to account 
for them, and does not so account, ho can be charged in respect 
of the tofnl (hfcienry at the time of the accounting in one charge, 
and there is no necessity to put each sum misappropriated in 
a separate charge ; Reg, v. liallit, L, 22. 1 C. 328. In this 
case evidonco had to be called to shew the separate amounts 
received by the prisoner which made up the total sum, but that was 
because he had not entennl the amount received in his book, and 
the total amount could not otherwise be proved. If the amounts 
bad been entered in the book, that, in England, would have been 
held to have been an accounting for them, and the offence of 
embeaalement would not have been committed, but probably that 
of theft as a servant. The offence of criminal breach of trust is, 
however, wider, and not so technical as that of embeaxlement^ 
and there is no reason why an accosed in this oonntry should not 
be oonvicted of criminal breach of trust, although be has entered 
tbesnms received in a book, if, when the time comes for him to hand 
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them aver, it appears tiiat he has mtsappropriated thorn ; and the 
only evidence of misappropriation is that by the acconnta in his own 
handwriting he ought to have a certain balance to hand over which 
heisunable to produce^ or rightly to aooonnt for; Emp. v. 

B,17 AU. 153 ; followed in Buddhu v. Babu Lalf I. L. 11 18 AIL \U; 
where it was held that a man might be convicted on proof of a general 
deficiency in his accounts and that it was not necessary to prove the 
receiptand non-accounting of specific items;8ee| alsoy^.v./icmtiv'^ 
2 Cox's Crim. Ca. 309. Whore the defendant received payment 
of a debt from one of his master’s eusiomors in Bank of Kogland 
notes, but accounted with his master for £C less than ho received 
and afterwards delivered these very Bank of Boglaud notes to bis 
master upon another account, it was ruled by Baylsy^ J., that these 
outes, to the amount of £6, must bo doomed to have boon ombo/.sled 
(misappropriated) the moment the defendant accounU^d for £6 loss 
than he received, and that his aflterwards paying these identical 
notes to his master on another account made no difTenmoe ; and 
this ruling was afterwards upheld by the judges; v. 3 Siafk, 
07 ; It and IL 463. A servant who receives money for a specific 
purpose and does not use it for that purpoms but, on being oailod 
on to account for the money, falsely says that ho employed it for 
the purpose for which it was given, is guilty of an offence under 
Sect. 406 ; Watson v. Kholahhhan, 10 W. IL Crim, 28. A village 
shroff, whose duty it was to assist in collecting the public revoiiuoi 
received grain from the ryots, and gave receipts as for money 
received by virtue of a private arrangement between him and the 
villagers; it was held tl^t be could not bo convicted of criminal 
broach of trust as a public servant under Sect. 409, as he had no 
authority to receive the public revenue iu kind, and the party who 
delivered the grain did not thereby discharge himself from 
liability for the rovenue ; 4 Mad, II. C, llcp, App, 32. The 
servant of a liquor coutractor was instructed by bis master with 
liquor to sell, and he was to receive a cx;rtain proportion for 
himaelf and account for the remainder to his master, with whom 
he made a legal contract not to adulterate it. In violation of 
that ooniract he mixed water with iU and sold the diluted liquor 
et the same rate as he would have sold the tinadultorated liqucn*! 
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detogatod to a constable the cnstody of OoTernment moneys (taking 
from him priFatesecority to save himself from lossincaseof defalca- 
tion), and the constable dishonestly converted the money to his own 
use, although he afterwards restored it, it was held that the con- 
stable was nota public servant, and therefore the offence was under 
Sect. 408 and not 409; Beff. v. Banee Madhubf 8 ir. 12. Cr. 1. 
Where the accused is a public servant, it is not nccessaryt in order 
to bring the case under Sect. 409, that the property should be that 
of Government ; it is snflScient if it has been intrusted to a public 
servant in that capacity ; In re Bam Soonder, 2 C.L. 12. 515. 

The misappropriation, or conversion, to the defendant's use, will 
be proved in various ways. If the defendant is a clerk or servant, 
and it is his duty to account for moneys received at stated times, or 
from time to time as ho receives them, his not doing so wilfully 
will be evidence of misappropriation; Betj. v. Jackson, I C. andK, 
384 ; Emp. v, Itamkrishna, /. L, B, 12 MatL, p. 51 ; and even where 
no precise time can be fixed at which it was his duty to pay them 
over, his not accounting for them, if found as a fact to have been 
done dishonestly, it equally a misappropriation ; lUy, v. Welch, 
1 J)im, C, 6\ 199 ; and where the accused has received various 
sums of money prior to the time of being called upon to account 
for them, and does not so account, he can be charged in respect 
of the htal deficiency at the time of the accounting in one charge, 
and there is no necessity to put each sum misappropriated in 
a separate charge; Reg. v, BaUe, L. B. 1 (\ 328. In this 

case evidence had to be called to shew the separate amounts 
received by the prisoner which made up the total sum, but that was 
because he had not entered the amount received in his book, and 
the total amount could not otherwise ho proved. If the amonnU 
had iH'on entered in the book, that, in England, would have been 
held to have been an accounting for them, and the offence of 
embesalement would not have been committed, but probably that 
of theft as a sonraut. The offence of criminal breach of trust is, 
however, wider, and not so technical as that of embeaxlenumt^ 
and there is no reason why an accused in this country should not 
be oouvicted of orimiual breech of trust, although he has entered 
the sums received io a book, if, when the lime comee for him to hand 
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Ummu ofoTi it appears that he has misappropriated thorn ; and the 
only eridenoeof misappropriation is that by the aocoonU in his own 
handwriting he ought to have a certain balance to hand over which 
heisunable to produce, or rightly to account for; Bmp, v. 

JB.17 ^iZ.163; followed in Buddhuv. Babu Lalf£.L,R, 16AUA\0; 
where it was held that a man might be convicted on proof of a general 
deficiency in his accounts and that it was not necessary to prove the 
receipt and nou-accountingof specific items:8ee, 9lno,B<y.v,Idm(mt, 
2 CWs Crim. Ca* 309. Whore the defendant received payment 
of a debt from one of his master’s eiistomers in Bank of England 
notes, but accounted with his master for £0 less than ho received 
and afterwards delivered these very Bank of England notes to bis 
master upon another account, it was ruled by Bay/ey, J., that these 
notes, to the amount of £6, must be deemed to have boon ombexsled 
(misappropriated) the moment the defendant accounted for £6 less 
than ho received, and that his afterwards paying those identical 
notes to bis master on another account made no difien^uce ; and 
this ruling was afterwards upheld by the judges; li, v. Hall, 3 Siatk^ 
(17 ; IL and It. 403. A servant who receives money f(»r a specific 
purpose and does not use it for that purpose, bnt, on lieing called 
on to account for the money, falsely says that ho employed it for 
the purpose for which it was given, is guilty of an oifenco under 
Sect. ; Watson v. Kholabkhan, 10 W. 11, ('rim, 28. A village 
shroff, whose duty it was to assist in collecting the public revenue, 
received grain from the ryots, and gave receipts ns for money 
received by virtue of a private arrangement between him and the 
villagers ; it was held that he could not bo convicted of criminal 
breach of trust as a public servant under Sect. 409, as ho bad no 
anthority to receive the pnblic revenue in kind, and the party who 
delivered the grain did not thereby discharge himself from 
liability for the rovenne ; 4 Mad, H, ( \ Itcp. App, 32. The 
servant of a liquor contractor was instructed by his master with 
liquor to sell, and he was to receive a cf*rtain proportion for 
himself and account for the remainder to bis master, with whom 
he made a legal contract not to adulterate it. In violation of 
that contract he mixed water with it* and sold the dihiteil tiqnor 
at the same rate as he would have sold the unadnlterated liquor, 
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potting the profit in his own pocket ; it was held that he had 
committed criminal breach of tmst; JSmp. v. Jamseijit B, B, 18t& 
Ji% 1888. 

Directors who are bound not to pay dividendsi except out of pro* 
fitSi are guilty under Sect. 409 of criminal breach of tmtt, if they 
pay dividends out of deposits when there are no profits ; Emp. v. 
MaUt L L. JS. 16 All. 88. Officers of a bank subordinate to, and 
obeying the orders of, the directors are not in such a case 
intrusted with property, or the dominion over property as bankers, 
but if they conspire with the directors in paying dividends out 
of deposits, when there are no profits, they can be convicted under 
Sects. 109 and 409 ; ib. 

A partner intmsted with, or having dominion over, partner* 
ship property, and dishonestly misappropriating or converting 
to his own use such property, is guilty of criminal misappropria- 
tion under Sect. 403 ; Nrigcndro Lall v. Okhoy Coomar^ 21 W. R. 
Cr* 59 and 18 Ben. L. It 307, overruling In re Lall Chand, 
9 W. jR. Crim. 87, Aud a married woman may be convicted under 
the first clause of the same section if she dishonestly misappro- 
priates or converts to her own use property with which she has 
been intrusted; Reg. v. Bohsoti^ 31 L. J, N'. 8. M. C. 22. Bat 
she cannot commit a criminal breach of trust in respect of her 
husband’s property ; Rulings of Afadras E. C, of 1864 on Sect. 
406. It would be well, however, that the remarks contained in 
the portion referring to theft, with respect to the relation of 
husband and wife among Hindus and Mahomedans, should be 
considered in connection with this decision. See an/r, p. 472. 

The prisoner, a pledgee of a turban, without permission or 
anthority, wore it ; and it was held that the deterioration of the 
article by use was not such a loss of property to the owner, and 
the wrongful )>eneficial use of the property to the prisoner was 
not such a gain to him as to make his act a criminal breach of 
tmst ; Jtadrms U. 0. RuUngt^ 18ih SqAember 1866. A person who 
pledges what is pledged to him may be guilty of criminal breach 
of tmst There are two eleiiients which must however, be 
made oQt*-(l) the disposal in violation of some direction of law 
or contract, express or implted, piesciibuig the mode in which 
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this tnak ought to be discharged; (2) that such disposal was 
made dishonestly; but great caution ought to be obseired 
in drawing the inference of dishonesty from a breach of a duty 
imposed by civil law. Where the law beariog upon a case is 
doubtfuK it would be most indiscreet to raise the inference of 
dishonesty against a man who has mistaken it, and even where the 
role of law is perfectly plains a conviction ought by no means 
necessarily to follow ; but the very violation of the law would be 
some evidence of the dishonest intent; 6 Mad* H. C* Map* App* 28. 

At common law a conversion might arise, either by a wrongful 
taking of a chattle, or by some other illegal assumption of 
ownership, or by illegally using or mts-using it, or by wrongful 
detention; but the wording of the sections of the Code which apply 
to this subject shew that an actual and substantial, rather than 
a technical, conversion is intended, and proof of such a conversion 
should be adduced at tho trial if that be relied upon as evidenoe 
of the defendant's guilt. 

If the defendant has appropriated or converted the property to 
his own use under a claim of right, he will be entitled to au 
acquittal, unless tho claim is so shadowy and unsubstantial as to 
be brought forward without any botui fithn. Whore an alleged 
mortgagee denied the mortgage, it was held that ho could not bo 
convicted of criminal breach of trust in respect of tlie title«deeds; 
/%. V. Jaffir Naik, 2 Bom. H. C* Bap. 127. 

The misappropriation of each separate item of money with which 
a person is intrusted is a sepbraU^ offence, and the facts connected 
with it should form the subject of a separate inquiry. In sneh a 
case the duty of tho committing magistrate is to select certain 
distinct items and frame his charge upon them, and to adduce 
evidence specifically on those issues ; In rr ('fuiter, lb W* R, Or* 
5 ; unless there has been a non-accounting at one time for an 
aggregate of various items, when tho total deficiency at toy one 
accounting may be pat into one charge ; Beff. v. BcUl§t L* R. 
1 C. C. 824. 

Kscirviifo Stolkh PaoPiRn* 

Sect 410« Stolen P ro p ert y, the poerosdoti 

wheroof ham ben tnunferx^ by theft, er by estertieB, 
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n by robbery, and prqpoty whidi has been eiiniina% 
miaappropriat^ or in respect of which criminal breach 
of tm^ has been committed, is dedgnated as “ sttden 
property"; whether the transfer has been made, or the 
misappropriation or breach of trust has been committed 
within or without British India. 

But if such property subsequently comes into the pos’ 
session of a person legally entitled to the possession 
thereof, it then ceases to be stolm property* 

Sect. 411. Receiving Htolen Property.— Whoever dLdlOaeSt’ 
ly receives or retains any stolen property, knowing, or 
having reason to believe, the same to be stolen property, 
shall be punished with imprisonment of either desorip* 
tion for a term which may extend to three years, or with 
fine, or with both. 

Sect. 412. lieenvintj Property aequiretl by Daeotty, — Who* 
ever dishonestly receives or retains any stolen property, 
the possession whereof he knows, or has reason to believe, 
to have been transferred by the commission of daooity, 
or dishonestly receives from a person whom he knows, 
or has reason to believe, to belong, or to have belonged, 
to a gang of daooits, property which he knows, or has 
reason to believe, to have becm stolen, shall be punished 
with transportation for life, or with rigorous imprison* 
ment for a term which may extend to ten years, and 
shall also be liable to fine. 

Sect. 413. llabifuaUy ilealititj iti elolen Property. WhOOVOr 
habitually receives or deals in property which he knows, 
or has reason to believe, to be stolen property, shall be 
punished with transportation for life, or with imprison* 
ment of dtber description for a term whidi may extend 
to ten years, and shall also be liable to fine. 

Sect. 414. Coneealiny elokn Prcperty.—Whotiwn VOlun* 
tartly assists in oonowding, or diqmdng of, or making 
uway with, proper^ which he knows, or has reason to 
bdim, to be stolen property, shall be punished with 
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impriMmiieiit of either deieriptioii for a term which mey 
extend to three yean, or with fine, or with both. 

Noie. 

Section 75 provides for increased punishment for a second 
offence. 

By Act VI. of 1864, Sects. 2 and 8, whipping may be substituted 
as a pnnishmont for a first offence and either substituted or added 
for a second offence under Sects. 41 1 aud 412 ; by Si'ct. whipping 
may be added as a punishment for a second offence under i;>oct. 418. 

Offencpg under Sects. 412 and 413 are triable l^y the Court of 
Session ; those under Sects. 411 and 414 fty the t^ourt of Session^ 
a Presidency MagisiratCf or a Magistrate of tl^ first or secoml class* 
A trarrant should issue in the first instance. Police ofteers may 
arrest icithotU a warrant* Defendants are not bailable. Not eom^ 
foundable* 

Charge* 

That you, ou or about the day of , at , clis> 

honestly did receive (or retain) stolen property, to wit, three 
gold watches aud two gold chains, the property of one A B, 
knowing or having reason to believe the same to be stolen pn>- 
perty (or that the pos8(\*^sion of the same had been transferred by 
the commission of dacoity) ; aud that you have thereby committed 
an offence punishable under Sect. 41 1 (412) of the ludian Ponal 
Code, aud within, Ac. 

Evidence. 

A theft, Ac., of the property nlleged to huvo been received 
roust bo first proved ; Jieg* v. Duitleo, 2 .V, IK. R. 187 ; Bmp. v. 
BurLe, I* L. E. 6 All. 224 ; for which purpose the principal 
offender is a competent witness, as indeed to prove the whole 
case; E. v. Uaslam^ 1 l4each, 418. But a plea of guilty by the 
thief is no evidence of the theft as agaiust the receiver ; there* 
fore, if two persons are jointly charged with theft and receiving, 
and the thief pleads guilty and the receiver demands a trial, the 
fimt of theft must be proved by evideuoe* Kee Bmp* v. Bala 
Paiel, Lh*E*b Bom* It is oompetent to the defendant to 
disptove the guilt of the principal ; Fo^. 365. The fact that the 
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tbiefj a oluld, hai been tried for tbe tbefti and discharged on the 
ground of want of understanding within the meaning of Sect 83, 
ante, p. 79, is no bar to the conviction of tbe person who has 
received the stolen property ; Iteg. v. Begarayi, 1. L. K 6 Mad. 
878. The fact that an article is missing from its nsoal place of 
deposit, and an imitation of it has been snbstitated for it, is 
evidence that tbe article has been stolen; Ishan Chandra v. 
JSTmp., I. L. R. 21 Oal. 328* The property charged as having 
been received should be laid as the property of the owner ; Beg. 
V. Siddu^ 1 Bom, II. C. Bcf. 95. That which is nuUius proprietatt 
cannot be the subject of theft or criminal misappropriation, and 
the receiving of it is not a dishonest receiving of stolen property. 
Therefore, it was held that an accused could not be convicted 
of receiving stolon property in respect of a bull which had 
been set at large by a Hindu at the time of performing 
funeral ceremonies, as the original owner had surrendered all bis 
rights as proprietor, and it was not the subject of ownership by 
any person ; Emp. v. Bandhu^ I. lu B. 8 All. 51, followed in 
Emp. V* Nihalf I, L. R. 9 AIL 848. If the property is in fact 
not stolen property, the receiver cannot be convicted, although, 
at tbe time of receipt, he believed it to be stolon property; Emp. 
V. I$sup, B, R* 21 Juno 1888. 

It is not necessary that the offence, by which tbe owner lost 
possession of the property, should have been committed in British 
India. Tbe courts in India differed as to the necessity of this, 
and the question was settled by the Legislature by Act VIII. of 
1882, Sect. 9: but the receipt or retention must have taken place 
in British India, unless tbe receiver or retainer is a British 
subject when he will come under the provisions of Sect. 188, 
Cr» P. C. ; Emp. v. Kirpal^ /. L. B. 9 AIL 523. 

Tbe theft having been proved, the next step is to prove the 
receipt of the stolen property by the defendant ; and the finding 
must be that tbe accused received the very property stolen, not 
property like it ; Emp. v. Bana Ckela^ B, R. Stk Janmry 1886; 
though, of course, the fact that property in the possession of the 
reoeivar is like that stolen is an dement to be taken into const* 
deration in determining whether it is the very property which 
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stolen. The receipt most also be dishonesty i. r., with intent 
to cause wrongful loss to the owner, or wrongful gain to iho 
receiver^ or thief ; Bmp. v. Balya, L L B. 15 Bom, 36l>. 

Although there be proof of a criminal iuh^nt to receive, and a 
knowledge that the goods were 8t4ileD, if the posHOHsiem 

still remain in the thief, a conviction for rt>ooiviug cannot he 
sustained ; v. 2 J)en» C. C, 37. But a person having 

a joint possession with the thief may be convicttnl as a receiver : 
Reg, V. Smith, Dears, C, C. 41M. Two pnstuiers wore jointly 
charged witli receiving stolen giKKls knowing (hem to have been 
stolen, and were couvicttHl ujioii ovidouco which shewed that one 
had received the goods from the thief and afterwards dispitsed ot 
them to the other, both having a guilty kno\vlt»<lge ; it was held 
that the conviction W’as right; Reg, v. Reardm, 12 ./«r. X, S, 476, 
Where A, knowing that goods had been stolen, directed U, his 
servant, to receive them into hin pnuuiHOH, and B also knowing 
that they were stolen, in pursuance of that direction, afterwards 
received them in A*s absence, they were liold to be indtctablo 
jointly ; R^g. Parr, 2 Jf. and Rah, 34<>. Tlie actual manual 
possession or touch of the goods by the defendant is not 
sary to the completion of the receiving; it is suftlcicnt if they 
are in thw actual possession of a |M*rson over whom the defend- 
ant has a control, so that they would be forthcoming if ho 
ordered it; Rtg, v. 24 L.J, X, S. Sf, iJ, 135. Stolon 

property was brought by the thief into A's shop ; A, with guilty 
knowledge, called her servant and directed her to take the 
stolen goods to the pawn offices and pawn them for the girl 
(the thief). A’s servant did so accordingly, unci brought bac^k 
the money, which she handed to the thief in her rtiistreHS*s 
presence. A dcvct had manual {>os8esNicm either of the goods 
or the money. It was held that this amounted to a receiving 
by A of the stolen property ; Reg, v. Miller, 0 CWV V, 353. 
But the defendant ^nust have exorcised some dominion ever 
the stolen property to convict him of receiving; it is not sufficient 
Ihat he should have been caught in the act of bargaining. Two 
men stole some fowls, which they put into a bag, and csiried 
to the house of the father of one Wiley* for the purpose of 
mrc 
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Belling to Wiley. All three wont together from the house to a 
stable^ the bag being carried on the back of one of the thieves ; 
and when the policeman went in, the sack was found lying on 
the floor, unopened, and the three men around it as if they 
were bargaining, but no sounds were heard. In this case, 
Martin^ B„ said : — I am of opinion that Wiley, under those 
circumstances, never did receive those fowls. The two men 
had the stolen articles in their possession as vendors adversely 
to Wiley ; and they never intended to part with the possession, 
unless some bargain was concluded for the purchase of them. 
Upon this ground, I am of opinion that Wiley did not * receive’ 
the goods in the ordinary and proper sense of the word.’* 
Talfourd, J., also said : — “ The position of Wiley, as a person 
negotiating for the purchase, excludes the idea of his having 
any possossiou. There was still a locus pfenitmtia ; he might 
still have determined not to take the fowls ; and the whole 
matter was inchoate and incomplete*’ ; Itvy, v. Wiley, 4 CoarV 
C. C.417. In another case where some stolon wool was put 
by the thief into tlie dofendunt’s scales, but the latter had not 
weighod or bargained for it, it was hold to be no receiving. 

On tlie trial of a charge of dishonest receipt of stolen 
property, the attention of the jury should be drawn to the 
necessity of satisfying themselves that the possession of the 
stolen property is clearly traced to the prisoner ; and if it simply 
be found in his house, that it could not have been placed there 
without his knowledge or sanction by some other person 
residing in the same house; Emp, v. Malhari, L L. iJ. tl Bom* 
731. This knowledge or sanction need not be proved to have 
been given din^ctly by the prisoner or sfyecially iu respect of 
the articles forming the subject of tho charge, but may bo 
inferred from all the surrounding circumstances of tho case. 
Where the only ovidonco against an accused is that he pointed 
out a place in tho field of atiother person where stolen property 
was concealed, that is not sufiicieDt to entitle tho Court to find 
that the prisoner received or retained it knowing it to be stolen 
property ; Emp. v, Oobimia, L L. R* \7 AIL 576. 



SECTS. 410414'.] EBCBIVING 8TOLBE PBOPBBTT. 515 

A wife cannot receive from her husband^ nor can she, under 
English law, be convicted of receiving join/Jy with him, because 
she is supposed to be under his marital influence and coercion, 
particularly if his house be a receptacle of stolon goods ; but if 
she take an active and independent pirt in receiving stolen 
goods in the absence of, or apart from, her husband, and from a 
person other than him, she maybe convicted of receiving ; Reg, v. 
Broolis, 1 Dears, and B. 184; Reg, v. Uan/roper, C, C, 2l9. 
A husband may, however, receive from his wife. A husband 
and wife were indicted jointly for receiving. The jury found 
both guilty, and found also that the wife received the goods 
without the control or knowledge of the husband and apart 
from him, and that ho afterwards adopted liis wife’s receipt.** 
It was held that this finding did not warrant the conviction of 
the husband ; Reg, v. Bring , 1 Dears, and B, 329 ; but the wife, 
under the Penal Code, might have been found guilty of 
ri'coiving, and the husband of retaining, stolen goods. Stolon 
goods wore delivered by a thief to the wife of the prisoner in 
his absence ; she paid sixpence on account, but the amount to 
be paid was not then fixed. The prisoner, with the knowledge 
that th(» goods had been stolen, agreed upon the price, and 
paid the balance, It was held that the ])ri8oner was properly 
convicted of receiving the goods^ knowing them to have been 
stolen ; Reg, v. Wotnlvard , 31 L, J, A . S. M, C, 1)1, A husband 
and wife were jointly indict«‘d for 8t(*aling and recteiving. The 
jury found the wife guilty of stealing, and that she acted voluntari- 
ly. and without any constraint on the part of her husband ; they 
also found the husband guilty of receiving the property from his 
wife, knowing it to be sUden. Jt was held that ho was rightly 
convicted of receiving ; Reg, v. McAihy^ 32 L, J, N, 8. M, 0, 30 ; 
L. and 0, 260. 

The latter clause of Sect. 410 seems to be a legislative cnact- 
mout of the principle laid down in the case of Reg, v. Dolan, 
0 Cox^s 0, C, 441), where stolen goods wore found in the pocket 
of the thief by the owner, who sent for a policeman ; the three 
then w’cnt towards the prisoner’s shop, whore the thief had 
previously sold other stolen goods, and, when near the shop, the 
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goods were given again to the tliiet who was sent by the owner 
into the shop to sell them^ which he accordingly did to the pri- 
Boner^ and then returned with the proceeds to the owner ; and 
the Court of Criminal Appeal held that the prisoner was not 
guilty of receiving stolen goods. This case was also acted upon 
in that of Reg. v. Bchmidt, L. R. 1 C. C. 15 ; 85 L. /. N. 8. M. 
C. 94; and Reg. v. Villcnsky [1892], 2Q. B. 597. 

The last fact to bo proved is, that the defendant knew, or had 
reason to believe, that the things were stolen, and it must be 
clearly proved that he received or retained the things with a guilty 
knowledge ; Reg. v. Meer Yar, V6 W. R. Crim. 70; Amp. v. Balya, 
I, L. iZ. 15 Bom. 869. The word “believe^’ is much stronger 
than ** suspect,^* and involves the necessity of shewing that the 
circumstances were such that a reasonable man must have felt 
convinced that the property with which he was dealing was stolen 
property. It is not suflScient to show that the accused was 
careless, or that he had reason to suspect that the property 
was stolen, or that he did not make sufiRcient enquiries to 
ascertain whether it had been honestly acquired ; Emp. v. Raitgo 
Timajit 1. L, B, 6 Bom. 402. It must, however, be remembered 
that the (juestion to be decided is not, whether the accused aciualiy 
had amj belie f in the mutter, but whether ho had rrowea to believe 
that the goods wore stolon, which under English law would amount 
to knowMgo, This is proved, either directly, by the evidence of the 
principal otrondcr, or circumstantially, by proving that the defend- 
ant bought them much under their value; 1 Hale, 019; or denied 
their bt'ing in his possession, or the like. To show a guilty know- 
ledge, otlu'r instances of receiving the good^ of the same prose* 
cutor, from the same person, may, it seems, be given in evidence ; 
JJ, V. 1 Mood. C, C. 14ri ; oven though they be the subject 

of other charges, and anti>codcnt to the receiving in question ; 
JB, V, Dane, 0 (\ ami P. 177. So, ovidenco that on various former 
occasions portions of the commodity stolen had been missed by 
the prosecutor, and that the defendants, the alleged thief and 
receiver, had after such occasions been found selling such a 
commodity, the portion which was sold on the last of those 
oooiaions being identliied as part of that missed by the 
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prosecatori was held admissible in proof of the guilty knowledge ; 
Reg. V. Nicholh, 1 F. and F. 61. But under English law, evidence 
of the possession by the prisoner of other goods stolen at other times 
from other persons is not admissible ; Reg. v. Otidf/, 2 Den. 0. C. 
264 ; Reg. v. Drage^ 14 CW^f C. C. 86 ; Reg. v. Carter, 12 Q. B. D. 
522. Under the Indian Evidence Act, however, it would seem that 
such evidence would be admissible. Section 14, lUustratlon (a), 
provides that, where A is accused of receiving stolen goods 
knowing them to be stolen, and it is proved that he was in posses- 
sion of a particular stolon article, the fact, that, at the same time, 
ho was in possession of many other stolon articles, is relevant as 
tending to show that ho knew each and all of the articles of which 
he was in possession to be stolen.’* It will bo observed that the 
distinction drawn in the English cases as to the ownership of the 
other goods is not drawn in this illustration. The fact that stolen 
property was found concealed in the loft of a house occupied by 
the prisoner, if he knew of such concealment, is sufficient to raise 
a presumption that ho knew the property was stolon, but not 
that it was acquired by dacoity ; Jv’mp, v. Malhan, I. L. R. 6 Bam. 
7,*il , see, also, Efnp. v. Vajlram, 1. L. R. 16 Bom. 414, and the 
cases cited in lus judgment by Tehvig, J, 

The offunce of dishonest retention of stolon property under 
Sect. 41 1 , may bo complete without any guilty knowledge at the 
time of reception ; Mad. 11. C. Itulingf 4 Mad. 11. C. Rf*p. App. 
42 ; provided that it can be proved that, before the charge was laid, 
the accused became acquainted with the fact that the goods were 
stolen ; but even then the mere retention, after such knowledge, 
would not amount to an offence, unless it wan for the purpose of 
** causing wrongful gam to one person, or wrongful loss to 
another” ; see Sect. 24, nitlct p. 31. 

The possession of stolen property immediately after it has boon 
stolen affords a strong presumption that the person, in whoso 
possession it is, is either the actual thief ora receiver with a guilty 
knowledge, and is a sufficient corroboration of an approver; 
13 ir. 11. Or. L, 2 ; Reg. v, Shnrrufoocken, 13 IK. R. Cr. 20; and 
ibis presumption is^ of coarse, strengthened if the person, in whose 
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possession the stolen property isj fails to give a satisfactory 
account of the manner in which he acquired such possession, or 
gives a false account, or gives contradictory accounts, or if the 
property is secreted, and the Legislature has so provided in Sect. 
114, lUuBiration (a), of the Evidence Act, 1872, which is as, 
follows : — Tho court may presume that a man, who is in 
possession of stolen goods soon after the theft, is either tho thief 
or has received the goods knowing them to be stolen, unless he 
can account for his possession.” It has, however, been recently 
ruled in Calcutta, on the authority of English cases, that the 
mere fact that stolen property is found in the possession of a 
person who cannot give any account of his possession of them, 
shortly after tho theft, is not evidence of dishonest receipt of 
those goods, unless there is also evidence tliat some person other 
than the accused had possession of them before they came into 
his possession ; but that, under such circumstances, the accused 
might have been convicted of criminally retaining the goods ; 
lehan Mnehi v. A’fnp., 7, /i. IL 35 CaL oil. This case was, 
however, not argu(*d, and the judges, who considered tho mutter, 
do not H()cm to have hud prcHcnt to their minds the provisions of 
tho Evidcnci* Act. In a case of possession of stolen property 
along time after the theft, or if the proj)erty be such as passes 
i*oadiIy from hand to hand, a comparatively short time after, the 
possession itself affords but a slight presumption against tho 
accused, and he ought not to be called upon to explain how his 
possession was neejuired; Ina Shuilc v. A’wy*., 7. L. 72. 11 C<iL 
160; see, also, Aitamey 3 C. auft 7'. hOO ; 72#:^. v. 

3 0. (fmt K, 318 ; 7iVf;, v. Pariridgt, 7 (’. uuii 7^ 551. The mere 
possession of stolen wearing apparel, not of an unusual character 
And such AS might etisily pass from hand to hand, six weeks after 
tho theft, is no evideuco of receipt with guilty knowledge; 7:5ap.v. 

Ih Ji* lOf^j Mftrch 1892, Where the only evidence against 
a prisoner is tho ])osses8ion of stolen property under suspicious 
circumstances, ho 'should not bo eonvietod and sentenced both for 
theft Aud for the receiving, because tho presumption is that ho Is 
guilty of one or other of the offeuct^ and if he is presumed to be 
guilty of theft, he cannot be presumed to be guilty of receiving 
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which implies a* receipt from another person ? Emv, v. 

B. R, mil Novemlm 188(5. 

On a charge of receiving or retaining stolen property, the fact, 
that the accused is in possession of goods belonging to different 
persons, and stolen at different times, does not in itself justify a 
separate charge and conviction for the property of each person 
found in his possession ; as although the thefts may have been 
committed at different times, all the property may have been 
received at one time ; Ishan Much! v. Emp,, f. L, R. 15 CVtfe, 611 • 
followed in JSwiji, v. Makhaiu B, J2. lb AIL 317. 

The civil station of Hajkote is not a part of the British India; 
consequently, an accused person found in British India with 
property in his possession stolen in Rajkoto, cannot bo convicted 
of the theft, but he can bo convicted of receiving stolen property ; 
Emp. v. Ahdool Laiib, /. L. It. 10 Bom. 18(>. The civil station 
ofWudhwnn is a part of British India; Trimm Panachandv* 
B. B. Sf C. L Railway Co., /. L. R. 9 Bom. 244. The civil and 
military station of Bangalore is not British territory ; lo re Hayes, 
L L. K. 12 BaJ. 39; 

In charges of receiving property acguiml by dacoity under Sect. 
412, it must 1)0 clearly shown that the accused know or bad 
reason to believe that dacoity had boon conimittodi or that the 
persons from whom he obtained tho goods were dacoits; Reg. y. 
Joijeahur, 1 W. J2. f V. 109; Emp. v. Doji Mahadu, /?, R. 1 Ith May 
1895 ; this may bo shewn by tho fact, that tho defendant was in 
tho habit of meeting various members of tho gang, of whom the 
seller was ono, separately, or had attended their meetings, or 
from other facts which would lead to tho inference that ho must 
have known how tho goods were obtiuued. Mere possession of 
stolon articles of trifling value does not warrant the presumption 
that the receiver knew them to be the proceeds of a dacoity ; Beg. 
V. Samiruddin, 18 W. R. Or. 25 ; nor does even such a possession 
as would be sufficient to raise a presumption that the accused 
knew that they were stolen goods ; Emp. v. Malhari, I. L. 

6 Bom. 731 . Bat where stolen property is found in tho possession 
of dacoits, the offence of knowingly having in their possession 
goods obtained by means of dacoity, is to be considered as 
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included in tbe original one of docoityi unless there are circum- 
stances which clearly separate the one crime from the otheri such 
as lengthy of time, or distance, for example ; Eeg, v. Abool 
Booiein, 1 W. B, Or. 48; Reg. v. Caasy Mul, 3 W. B. Or. 10; 
Beg, \r. Motee Jolaha^ 5 W. B, Or, CC. Where A and B were 
committed for a trial, the former for dacoity, and the latter for 
receiving the stolen goods, and pleaded guilty, but £ claimed 
to be tried, the confession of A, in which he stated that he 
banded over a portion of the proceeds of the dacoity to B, was 
held not to bo evidonco against B ; Enif, v. Bala Patels I. L, B. 
5 63* 

Habitual ilmlvng in stolen Property, — The ordinary way of 
proving this offence will be to prove repeated convictions for 
receiving stolen goods, because, although the habitual receipt of 
stolen goods may bo proved otherwise, yet, if the accused was in 
the habit of receiving, it is almost certain that single instances 
of receiving would have been brought homo to him and resulted 
in convictions, and if this bo the case, and the convictions are 
proved, the accused could not traverse tho truth of these convic- 
tions, whereas, if the habitual receiving were attempted to be 
proved by ordinary evidence, the accused would be at liberty to 
traverse all the facts given iu evidence against him, and prove that 
he did not receive tlie goods, or, if ho received them, that they were 
not stolen, or that bo did not know they were stolen. It w’ould, 
however, seem hardly to bo right, when a man has' been many times 
oouvioted of receiving, and has undergone his sentences, to try 
him for habitual receiving on the strength of those convictions 
alone ; some fresh act of receiving subsequent to his last conviction 
ought first to bo proved against him, before tbe previous convic- 
tions are put in evidence agiunst him ; In re Raja Hussein ^ T, L, R, 
10 Bom* 174 ; in rc Haider Jli, I, h, R, 12 Cal. 520. In these 
two oasea tho prisoners were called upon to give soourity for good 
behaviour, but the principles laid down apply equally to the 
present matter. It must also bo shewn that tho property was 
received on difforent occasions, and on different dates ; it is 
not snflSoient to prove that the prisoner received the proceeds of 
different thefts on the same day firom different people ; v. 
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Baburam, I. L, B. 19 Cah 190. A prisoner ahonld not be tried at 
the same time for dishonestly receiving stolen property and habU 
tnally receiving or dealing in it. The proper course is to try the 
accused first for receiving, and then, if he is convicted, to try him 
under Sect. 413, putting the conviction under Sect. 411 in 
evidence against him, and proving other receipts ; Emp, v. Uitom 
Koondoo, J. L. B. 8 CaL 364. 

Concealing or diejming of Stolen Projwrty. — This offence is com- 
mitted by those who arc neither thieves nor receivers, bub who, 
knowing of the theft, try to prevent the property being traced and 
recovered. There must be a concealment of the property, or a dis- 
posing of it, or a making away with it. These must bo voluntary 
acts on the part of the accused, and he must do them knowing, or 
having reason to believe, that the property with which ho is dealing 
is stolen. When prisoners are charged with the offence of assist- 
ing in concealing or disposing of property which they know, or 
have reason to believe, to have been stolon, in such a way as not to 
amount to receiving, the nature of the property, as well as the 
circumstances under which it was being made away with, must bo 
taken into consideration in determining whether they had reasou 
to believe that it was stolen. The mero fact, that no particular 
prisoner can be fixed with the offence of stealiug, will not 
exonerate them ; Itcg. v. llariahanharf 2 Bovi. IL C. AVp. 130, 

Ah to the concealment of goods stolen at different times, see 
Ishan Muchi v, AVip., ante, p. 512. 

Where a prisoner has been convicted under Sects. 41 1 and 414, 
sepanite sentences should not bo passed for each of these offences ; 
Emp, V. Sakharum, J5. B. 7fh March 18b9. 

Chkatino. 

Sect. 416. CAca/inj;.— Whoever, by deceiving any person, 
frandnlently or dishonestly indnoes the p^son so deceived 
to deliver any property to any person, or to consent that 
any person i&all retain any property, or intentionally 
induces the person so deceived to do or omit to db any- 
thing which he would not do or omit if he were not so 
deceivedt and which act or omissioii causes, or is likely 

46rc 
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to oanse, damage or harm to that perwm in body, mind, 
reputation, or property, ii eaid to “ cheat.'’ 

iKpZanaiwn.— A dishonest concealment of facts is a 
deoe^on within the meaning of this section. 

lUustraiiont. 

(a) A, by falsely pretending to be in the Civil Service, 
intentionally deceives Z, and thns dishonestly 
induces Z to let him have on credit goods for 
which he does not mean to pay. A cheats. 

(l») A, by putting a counterfeit mark on an article, 
intentionally deceives Z into a belief that this 
article w as made by a certain celebrated manu* 
facturer, and thus didionestly induces Z to buy 
and pay for the article. A cheats. 

(e) A, by exhibiting to Z a folse sample of an article, 
intentionally deceives Z into believing that the 
article corresponds with thesample, and thereby 
dishonestly induces Z. to buy and pay for the 
article. A cheats. 

(d) A, by tendering in pasrment for an article a bill 
on a house with which A keeps no money, and 
by which A expects that the bill willbedis* 
honoured, intentionally deceives Z, and there* 
by didionestly induces Z to deliver the article, 
intending not to pay for it. A dieats. 

(<*) A, by pledging as diamonds artieles which he 
knows are not diamonds, intentionally deceives 
Z, and thereby dishonestly induces Z to lend 
money. A cheats. 

(J) A intentionally deoeiveo Z into a belief that A 
means to repay any money that Z may lend 
to him, and thereby dishonestly induces Z to 
lend him money, A not intending to repay it. 
A cheats. 

(3) A intentionally deodves Z into a belief that A 
means to deliver to Z a certain quantity of 
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indigo plant, whi<di he does not intend to deli* 
▼er, and thereby diahtmestly induoee Z to 
advance money upon the faith of suohdelivery : 
A cheats. But if A, at the time of obtaining 
the money, intends to deliver the indigo plant, 
and afterwards breaks his contract, and does 
not deliver it, he does not cheat, but is liable 
only to a civil action for breach of contract. 

ih) A intentionally deceives Z into a belief that 
A has performed A’s part of a contract made 
with Z, which he has not performed, and 
thereby dishonestly induces Z to pay money. 
A cheata 

(t) A sells and conveys an estate to B. A, knowing 
that in consequence of snoh sale he has no 
right to the property, sells or mortgages the 
same to Z, without disclosing the fact of 
the previous sale and conveyance to B, and 
receives the purchase or mortgage money from 
Z. A cheats. 

Sect. 416. Chcatimj by Personation.— h person is said tO 

“ cheat by personation,” if he cheats by pretending to be 
some other person, or by knowingly substituting one 
person for another, or representing that he or any other 
person is a person other than he or such other person 
really is. 

Explanation .— offeuoe is committed whether the 
individual personated is a real or imaginary person. 

Illustrations. 

(a) A cheats by pretending to be a certain rich 
banker of the same name. A cheats by per* 
conation. 

(t) A dwats by pretending to be B, a person trho is 
deceased. A cheats by personation. 
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860 t. 417. Pimuhmmt for cheating. — ^Whoever dllHBti 
shall be ponidied with imprisomneiit for a term whi<di 
may extend to one year, or with fine, or with both. 

Sect. 418. Cheating by a Pemon hound to protect the Interest 
of Party cheated. — ^Whoever cheats with the knowledge 
^t he is likely thereby to cause wrongful loss to a 
person whose interest in the transaction to which the 
cheating relates he was bound, either by law or by a 
legal contract, to protect, shall Ito punished with impri* 
sonment of either description for a term which may 
extend to three years, or with fine, or with both. 

Sect. 419. Punishment for cheating by Personation. — Who* 
ever cheats by personation, diall be punished withimpri* 
sonment of either description for aterm which may extmid 
to three years, or with fine, or with both. 

Sect. 420. Cheating, and dishonestly inducing a delivery of 
ProiMTty.— Whoever cheats, and thereby dishonestly 
induces the person deceived to deliver any property to any 
person, or to make, alter, or destroy the whole, or any 
part of a valuable security, or anything which is s^ned 
or sealed, and which is capable of being converted into a 
valuable security, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine. 

Xote. 

Section 75 providos for iucroosed punishment for a second 
offence, except undor S(<ct. 417. 

f tfcncrs ntulcr Sect. 41 7 arc triable by a Presidency Magistrate, 
or a Magistrate of the first or second class ; those under iiects. 418 
OMti 4U), by the Cour/ of Session, a Presidency Magistrate, or a 
Magistrate of firat or second class ; those under Sects. 420, by 
the Court of Seookmt a Presideney Magistrate, or a Magistrate of 
the fhnt oiess. A wutemi should issue in the first instance. Police 
aitMm SSSf *ot artsoi vithout a tearrant. Defemiante are bailable. 
JIMmtfgmdable. 
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Charge, 

That you, the said A B, on or about the day of ^ 

at , did cheat (by personation), to wit, by falsely pretend* 
ing to one G D that you the said A B were in the Civil Service of 
Her Majesty the Queen^Empress in India, and thereby deceived 
the said C D, and dishonestly induced him to deliver to you, the 
said A B, certain goods, the property of the said C D, to wit, ; 
and that you, the said A B, have thereby committed an oftenee 
punishable under Sect. 420 of the Indian Penal Code, and 
within, Ac. 

Evidence, 

The first thing to be proved is that representations were made 
by the accused, then that they were in fact false, and false to the 
knowledge of the accused. Some representations may be held to be 
false to the knowledge of the person making them without actual 
proof of their falsity. Thus, iu England, it has been held that, 
where a man holds himself forth as able to predict the fortune 
of another by knowing the hour and place of his birth, and the 
aspect of the stars at the time, it is absurd to suppose that the 
man could have believed iu the truth of his assertions ; Penny v. 
Hamon, 18 f?. li, I), 478. It would bo dangerous, however, to 
apply this particular case too generally in India, although the 
principle laid down is sound. 

Under the English law, the false proteuco must be as to an 
existing fact, but uuder the Indian l^enal Code it may be as to 
a future state of affairs. Cases founded upon this extension of the 
law will require to be treated very cautiously, and the law must 
be administered within very strict limits. If a man buys goods 
saying that he has money to pay for them, and that statement is 
false, evidence that, at the time he ordered the goods, ho was 
living iu wretched lodgings, or was largely indebted to persons who 
were unable to get their money from him, or was greatly in debt 
for his rent, Ac., will ODBcluaively shew that his statement is false. 
But if a mau say that be will pay for goods in three months, the 
fact, that, at tke time he makes such promise, he is in poverty, 
will be no oonotusive proof of dishonesty, as it would be qoite 
possible that be was expecting a sum of mooey to come to band at 
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the time he promised paTment, In cases, therefore, of a false 
pretence as to a future state of circamstencesy the proof of deceit 
must be very much more carefully prepared than in the case of a 
false pretence as to an existing fact. It has accordingly been 
held that a mere breach of contract is not even prttmi facie 
evideuce of an original intention to defraud ; Madras H. C. Cr. P* 
90 of 1863; Reg* v, HurgovandaSf 9 Bow. H. C* Rep. 448; Reg. t. 
Kadir Bux, 3 N, W. P. 10; and v. Sheodurshun, ib. 17. 
In order to convict of cheating by making a representation of 
a future fact, it must bo shewn, not merely that the fact did not 
turn out according to the representation, but also that the accused 
knew, or expected, or intended that it would not so turn out, and 
made the representation, with intention, at the time he made U, of 
cheating ; Reg. v. Ileeramun, 5 W. R. Ct\ 5. The accused pur» 
chased some wool, with delivery of possession, from a firm, and 
agreed to pay the price the next day. Default was made in 
payment, and, in the meantime, the accused pledged the wool to 
another person. It was held that a fraudulent purpose could not 
be inferred merely from the accused not paying, or from his 
inability to pay the next day, but that there must be evidence to 
prove that, when the wool was bought, the prisoner did not 
intend to pay lor it; Emp. v. Fazul DIumjee, B. R. 24th 
NotHmher 188G. C was charged with obtaining potatoes from the 
prosooutor by falsely pretending that he was in a large way of 
business, that he was in a position to do a good trade in potatoes 
and was able to pay for large quantities thereof, as and when they 
might be delivered to him, and was convicted. The evidence of the 
pretence was contained in the following letter written by the pri* 
•oner to the prosecutor: — *^8ir, — Please send me one truck of 
regents and one truck of rocks as samples, at your prices named in 
your letter ; let them be of good quality, then I am sure a good trade 
will be done for both of us. I will remit you cash on arrival of goods 
and invoice. Yours, &o., P. 8.— 1 may say if you will use me well 
1 shall be a good customer/’ It was held that the conviction was 
right, as, leaving OQtlia» words, will remit,^’ Ac., there was 
a filae representation as to his present position ; Reg. v. Cooper, 
S Q. B. a «t0 ; MM, also, JUf. ▼. Kadir Bm S N. W.’P. IG. 
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A person wHo obtains from a pawnbrokeri as in lUutiratum (d)i 
opon an article which he falsely represents to be silver, a greater 
advance than wonld otherwise have been made, is guilty of a false 
pretence ; although the pawnbroker have the opportunity of test, 
iog the article at the time ; Beg* v. Ball, C. and Mar, 249. But 
if the person pledging simply asked a certain sum which would bo 
lent only in the event of the article being silver, and made no 
false statement as to its composition, and the pawnbroker, after 
testing it, advanced the money, it would be a question of fact for 
the jury to determine, from the proportion the sum asked for 
bore to the value of the article, and from other surrounding 
circumstances, whether the defendant was intentionally deceiving 
the pawnbroker as to the material of which the article was made, 
or whether he was only endeavouring to get as much as possible 
advanced upon it. 

A false representation merely as to the qtuxlUy of goods sold or 
pledged is not indictable in England. The defendant was con* 
victed on an indictment for obtaining money by false pretences, 
the pretences charged being that certain spoons were of the best 
quality; that they were equal to Elkington's A (meaning spoons 
made by Messrs. Elkingion, and stamped by them with the 
letter A), that the foundations wore of the best material ; and 
that they had as much silver on them as Elkington’s A. The 
representations were made to a pawnbroker for the purpose of 
obtaining, and the defeudunt did thereby obtain, advances of 
money on the spoons, which were in fact of inferior quality, and 
were of less value than the money advanced upon them ; and the 
pawnbroker stated that he was induced by the defendant's 
misrepresentations alone to advance the money, and that if he 
had known the real qualify of the spoons, he would have advitneed 
no money on them. The jury found the defendant guilty of 
fraudulently and falsely representing that the spoons had as 
much silver on them as Elkington's A, and that the foundations 
were of the bi st materia], Ac., and that he thereby obtained the 
money* It was, tteverthcless, held by a largo majority ^f the 
judges, that the conviction could not bo sustained ; Beg, v. Brgan, 
26 L. J, N. S. M. C.,p. 85; 8. (7. 7 V.C. 818 ; Veart. awl B. 206. 
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111 that ease Lord Camphell, C. J., said ; — The statement made by 
the prisoner resolves itself into a mere representation of the quality 
of the articles sold. We must also bear in mind that the articles 
sold were of the species which they were represented to be, 
because they were spoons with silver on them, and the purchaser 
obtained these spoons, though quality was not what it waa repre- 
sented to bo. Now it seems to me that it never could be the 
intention of the Legislature to make it an indictable offence for 
the seller to exaggerate the quality of the goods he was selling, 
any more than it would be an indictable offence for the purchaser 
to depreciate their quality, and to say that they were not equal 
to what they really were, and so to induce the seller to part with 
goods at a lower price. To make either act indictable would be 
an alarming extension of tho criminal law/* Acting on this 
decision, the following state of facts was held to constitute no false 
pretence : L and W induced the prosecutor to buy certain plated 
goods at an auction, at which 8 was acting as auctioneer, for £7, 
on tho ropresoutation that they wore the best silver plate, lined 
with gold, and worth 120. The fuundatiou of the goods was 
Britannia metal, iusttad o( nickel as m the best goods, covered 
with a transparent lilin of silver, and they were worth only about 
80«. j Beg, v. Levine^ 10 t W*s C\ C\ 374, m which ca.se, at p. 370, 
tho Comm'm Serjeant, after consulting with the Hecorder of London, 
said:— « It is most important not to bring within the criminal law the 
ordinary enhauciiig of value and quality by tho seller of goods* 
There is always a conflict of knowledge and skill between a buyer 
and seller, the oue wishing to buy, and the other to sell, as advau- 
tageously us he {H)8sibly can, and it would be very daugeruus to 
extend the criminal law to suoh cases. On the other hand, where 
the pnsoner falsely represented that a certain piece of jeweller}' 
was 15*carat gold, whereas he knew that it w'asonly (>*carat gold, 
this was held to bo a false representation of a fact, and not an 
opinion ; Bt^g, v. Ard/ry, L. R, 1 C. C.801 ; and where the prisoner 
represented a packet to contain good tea, whereas tbree^foartfas 
of the contents were not ton at all, this also was held to be a false 
feprosentation of an existing fact ; Beg, v. Foeler, 2 Q. B. D. 801. 
There it doubtlees much refinement in the English decisions , and 
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it ie diffioalt perliaps to aee how tbe distinotioa between the two 
olassee of oasee arose, except from the desire not to bring the 
orimmal law to press upon traders who were crying up the 
quality of their goods. It is not easy to suggest what the 
decisions of the Indian courts will be on this point which does 
not seen to have arisen yet in this country, though it may be 
remarked that it is as possible to deceive another in a matter of 
opinion as in a matter of fact. The difference between these cases 
of false representation of the quality of goods and that put in 
traiion (c) seems to be that there the pretence is that a certain 
sample is portion of a large bulk of which it represents the qua- 
lity, while here the protouco is merely that the articles to be sold 
are equal to a certain standard. The distinction is fine, hut it is 
possible to suppose coses in which it might bo necessary to 
maintain it. This was the opinion of those who originally drafted 
the Penal Code as will appear from p. 81 of the notes to the 
original draft. 

Directors, &o., of a public company who publish false balance 
sheets with the inteutiou of inducing persons to make or retain 
deposits in their Company are guilty of an offcuce under Sect. 418 ; 
Kmp.y, Mobs, I. L. R. 16 AIL 88. 

Wherever the prosecutor himself knows the falsehood of the 
pretence, but parts with his money or goods notwithstanding, 
the defendant cannot bo convicted of cheating, because be deceives 
no one ; Reg, v. Mills, 1 Dears, and JL 200, Au accused person 
may, however, be guilty of au attempt to cheat, although the 
prosecutor knows the falsity of his representations, and never 
intends to act upon them, for the attempt is complete as soon as the 
false pretence is made by the accused ; Reg. v. Hensler, 1 1 C(m*8 C> 
( 570, followed in Government oj^ Bengal v. Umosh Chunder, I. L. iJ* 
16 Taf. 810, The fact of the prosecutor having the means of 
knowledge will not of itself excuse the defendant ; for example, 
where the defendant falsely represented a £1 Irish bank-note to 
be a £5 note, and thereby obtained the full value of a £5 note, 
although the proaecotor could read, and the note on the face of it 
furnished the means of detecting the fraud, the defendant was held 
to be properly convicted; Reg. v. Jeesof, 1 Dean, and 442* 
67 rc 
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Where the detendanii by false and fraudulent representations as 
to the Tsloeand profits of his bosiness, induced the proseontor to 
enter into partnership with him, and to advance £500 as part of 
the capital of the concern, and the prosecutor, after such advance^ 
reoognised and acted in the partnership, it was held that this was 
not obtaining money by false pretences, for theprosecntor, as part* 
ner, continued to be interested in the money. And whatever 
damage might come, would be through subsequent acts of the 
defendant at a time when the prosecutor had still a control over the 
application of the money ; Rf»g. v. Watson, 1 Dars. and B. 348. 
It is no bar to a conviction, that the prosecutor intended to cheat 
the defendant if ho could; Reg, v. Hudson, 1 Belt, C. C, 263. 

The representation need not be made in words. The giving of 
a cheque signed by the accused upon a bank with which he has no 
aoootiut, is a false representation that he has an account there ; and 
the giving of a cheque upon a bank with which he has an account 
is a representation that he has authority to draw for the amount 
mentioned then»iu ; Reg, v. Hazelhn, L. R. 2 C, V, 134. So, too, 
where a person at ( >xrord, who was not a member of the University, 
went into a shop wearing a comnioner^s cap and gown for the pur* 
pose of obtaining credit, this was held to be a false pretence ; R, v, 
Bafnanl, 7 C. and P. 784. This under sei*tion 416 would amount 
to cheating by persoimliun. A rt»presented himself to be U, at a 
University Examination, got a halt ticket in B’s name, and headed 
and signed papt^rs in answers to questions in IVs name; it was held 
that A had not only committed the ofience of cheating by persona* 
Uon, but also that of forgery ; Emp,v, Appasami, /. L, R, 12 Mad. 
l&l* If A advertises a book as written by B (a non-existent 
person) and gets subscriptions from the public in the form of 
money orders payable to B, and receives the amount of such orders 
on a request purporting to be signed by B, A is guilty of cheating 
Uie Postmaster who pays him the money; Kmp, v. Peru Raju, 
I. h, R, 13 Jlfo4. 27. 

Fttrther, the false representation must have been made frao* 
dnlently or disboneatly. In ordinar}* cases the mere fact of the 
repreeentation being falae to the knowledge of the accused will 
be inttnienl proof that il is made fraodalenily, or diahoneally; bnl 
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if be acted ender amiitike in making the (alee repreeentation, the 
representation is not (alee to his knowledge, nor can it be said to 
hare been made fraudalentlj or dishonestlj, but it he is shewn to 
hare been making similar false representations to different persons 
that would tend to shew that he was not acting under a mistake* 
Thus, where a man was charged with attempting to obtain a loan 
on a ring bj falsely pn*tending that it was a diamond ring,eridence 
was admitted that a few days before he had obtained a loan on a 
chain which he falsely represented as a gold chain, and had 
attempted to obtain a loan from several persons on a ring which, 
in their opinion, he faUely reprosenU^d to be a diamond ring; lUg^ 
r. Francis, L. R. 2 C. C, 128. Cases have, however, arisen, and 
may still arise, in whi(*h further evidence than the mere facta of 
the falsity of the ropresentation will bo required in order to 
complete the proof of the offence. Thus, where A owed B a debt, 
of which he could not get payment, and C, B*s servant, went to 
A's wife, and obtained from her two sacks of malt, saying that D 
had bought them of A, and C knew this to bo false, but took 
the malt to B, bii master, to enable him to pay himself the debt ; 
it was held that C could not be convicted of obtaining the malt 
by false pretences ; H, v, WUHamg, 7 C ntul P, 854, 

The definition of cheating contained in S<»ct, 415 requires not 
only a statement false to the knowledge of the maker, made 
dishonesilyt but also that the effect of such statement should bo 
to induce the ponoMi deceived— 

(1) to deliver property to some one ; or 

(2) to eouHont that some one should retain property; or 

(3) to do or omit to do something which he would not have 

done or omitted to do if ho bad not been deceived, 
provided that the act or omission causes, or is likely to 
cause, damage or harm to that person in body, mind, 
reputation, or property. 

Consequently, the offence of cheating, as defined in Sect, 415, 
actually includes the offences punishable under Sect, 420, and 
all the illuslrations to Sect, 4 1 5 are of acts which are cffences under 
Sect. 420 ; and wherever cbeaUog is secompanied by deliveiy of 
pf opar ty it should ba dealt with aader Sect* 420, and set ander 
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8eot« 417; Beg. r. Bawaji KaUdae, B. ii. ibth September 1875, 
To what cases then do Sects. 417 and 419 specially refer P It 
would seem only to those in which the person cheated consents to 
some one retaining propertyi and to those in which the act or 
omission causesi or is likely tocansei damage or harm to the person 
deceired in body, mind, or repatatioo, or in property, pronded 
the harm is not of the nature of the acts enumerated in ^t. 420. 
The damage or harm must be the necessary conseqaence of the 
act done by reason of the deceit, or must be necessarily likely to 
follow thorcfroui. Therefore, whore the accused falsely pretended 
that he was a certain man and appeared before the Marriage 
Registrar, and regisiored a fictitious deed of divorce between 
that man and his wife, the chance of the reputation of the 
Registrar being diminished, and his losing fees in consequence 
of his having registered a fictitious divorce, is not damage or harm 
•0 as to make the acts <if the accused cheating; Mojey v. Bmp.y 
/• L. ii. 17 C\i/.60(». 

The exprossiun U8e<l in Sect. 415, “ damago or harm in body, 
mind, or reputation/' is peculiar. It makes the offence of 
cheating a much wider one than uhtaitilfuj property by false 
protenoes. Much involved in it would bo more serious than 
cheating, and would fall under other Hoctioiis. If a jiersou 
induces another to believe that a certain article was a harmless 
iweeimoat, and in that belief to eat it, whereas it contained 
arsenic, that would amount to cheating, but it would also amount to 
an offonco under St'ct. diS, ante, p. 41(1, if not to murder or attempt 
lo murder. Rut if a man was induced to drink a liquid under 
the belief that it was good wine, whilst it was in reality a sour 
ooocociton little better than vinegar, and in consiM^uence ho had 
a pain in bis stomach, would that lie punishable under Sect. 4177 
A proititut©, who, white suffering from syphilis, induces a man to 
liave connection with her on the representation that she is 
healthy, and communicates the disease to him, is guilty of 
oheatiog; Emp, v. Kekma^ I* L, IL 11 fieei. 59. Those are cases 
of damaga or barm in liody, but wbat is meant by damaga or 
ham in mind T Damage to reputation might ariae il a man of 
high cailewis induced to marry a woman of a low caste, believ mg 
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she WM of his own casiO) imspeetiTe of the question trhetber he 
paid money for her or not, though^ in most casesi the person cheat* 
ing woold do it in order to obtain money or property from the 
person deoeired, and tbns the case would at once como within the 
provisions of Sect. 420; Emp. v. Bhaiji Btehat^ B. i{, 16/^ Avgmt 
1886. To induce a high caste man to marry a low caste woman^ 
by pretending that she was of higher caste, is choating by person- 
ation within the meaning of Sect. 416 ; Reg, v. Ihhe Singh^ 7 IF. 
R, 6V. 55. See, also, Reg, v. Mohim t'Aundsr, 16 IF. jff. Cr, 42, 
where the accused, who had represented to the prosecutor that a 
girl was a Brahmiuee, aud thoreby induced him to part with his 
money on consideration of the marriage of the girl to his brother 
when the girl was really of the Sudm easte, was held to have 
committed the ofTenee of cheating by personation. See, als0| 
Reg, V. ruihhmontf, 5 W, R, Ci\ 1*8 ; Reg* v. Bhuitput Ojhah, 
7 IF* iJ. (V, 51 ; and the remarks of Sfuart, C, J., in Emp. v. Sri 
Lai, L L. R. 2. AIL 097. 

Travelling in a railway carriage of a higher class than paid for 
i* not cbmting under Sect. 417, but is indictable under the Rail- 
way Act XVIII of 1854 ; Ri*g* v. Vagal hoy, 1 Bom. II, 0, Rop* 
140. Nor is secretly entering an exhibition building without hav- 
ing purchasc*d an adminsiou ticket ; Reg. v. Mehcrvtvtji^ 6 Bum, H* 
C. Rep* ( \ C. 6. Falsely deposing m the name of another is not 
cheating by p<*rsonatiou, but giving false evidence; Reg. v. Prema 
Bhicka., 1 ib. 89. A mao named Yosu, gave the accused four annas 
with which t4) pnrcbaso for him (Yesu) a stamp. When the 
stampcol]ect/>r asked the accused for bis name, he said, ** Yesu,’* 
iostead of giving bis own name. It was held that this was furnish* 
ing false information, and not cheating by personation ; Beg. v. 
Raghoji, 3 Bom, 27. C, Rep. C, C* 42* Where a vendor was pro* 
ceeding with three other persons to Dacca to register a dec^d of 
sale, and falling ill on the way, the three companions went to the 
registrar’s ofBce, and one of them, having personated the vendor, 
got registration ot the deed, it was held that the prisoner was not 
guilty of cheating by false representation, as there was no inten* 
lion of tnjnring or defraodtng any one ; bot that the oonviotiou 
•hoaU have Wii under Seote. 08 aad 04 ef Aet XX of 18M ; Jbp. 
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T. Luihi Bewa, 2 Ben. I. £. A. Cr. J. 25, and 11 TT. B. CV. 24. A 
person who attempted to obtain admission to the police by making 
statements which be knows to be false, does not thereby commit 
the offence of attempting to cheat ; Emp. v. Vtcarka Prasad, L L. 
B* 6 AIL 97 ; but see Emp. v. Appasamij I, L. B. 12 Mad,. 151. 

In a charge under Sect. 418, the cheating most be proved as 
under the previous section, and in addition, it must bo shewn that 
the person cheating was bound by law, or by special contract, to 
take care of the interest of the party cheated. Such a person would 
be a clerk, servant, or agent employed generally in the prosecutor's 
business, or a broker or auctioneer employed on one or more 
occasions in transacting bis biisiness. It is also necessary to prove 
that wrongful loss, as defined by Sect. 23, ante, p, 30, has accrued 
or is likely to acciue to the prosecutor; and if the wrongful loss 
arises throuj^h any of the nets set forth in Sect. 420, then the 
chorgo should bo brought under that section. 

A person whose duty it w*ns to nscertain and report the current 
rales iu the bazar, by arrangement with persons in the bazar, 
reported rat<»s higher than those really current » in ccmsrquence 
of which higher rales would be paid to sellers than they were 
euiitleil to; it was held that he had coinmitted »u offence under 
Sect. *120; Emp, v. I. L J{. 8. AIL 201. Where 

a charge is brought under Sect. 420, it should be stated in the 
charge that the properly obtained was the property t)f the person 
cheated ; IL^g, v. 1 Matl, 11, (\ It, 31 ; and e\idence must 

be adduced to shew that some properly has been actually 
delivertHl in cousequeiiee of the cheating, or some divciiment 
able of being a valuable security made, altered, or destroyed. It 
was, doubtlessly, intended that the whole of the acts, mentioned 
in this section should be regardeil as offences graver in nature 
than any referred to iu Sect. 415, but it is difficult to see in 
what way the expression, ** induces the person deceived to deliver 
any property to any {person,'* it larger, or constitutes a graver 
offence, ilian ** induces the person so deceived to do or omit to 
do anything which he would not do, or omit, if be were not so 
deceived, and which act or omission caases, or is likely to cause 
danuifS or harm to that person in 
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propdriy/’ §• ili6 latter words weald most certaiiilj iaeludo a 
dekrery of property* The other ofirnccs are of a more senous 
nature than those referred to in Sect. 415, inasmuch as they 
inrolTe such an amount of art or persistence on the part of the 
decetrer, as to induce the deceired to do such a deliberate art as 
sign a document which thereby becomes the eridenco of title to 
property of some description* 

The Ceylon Penal Code in the last line of the definition of 
cheating iu Sect* 415* after property/' inserts or damage or 
lost to tho Goremmeut of Ceylon/* 

Fracih levt Deeds \!<d Dimvsitioks or Propekty. 

Sect. 421. Rmoval of Projx^rty to }rercnt l>utrilm- 

tion ammg cVc/iVortt.— Whoever diehoneetly or fraudulently 
removes, conceals, or delivers to any person, or transfers 
or causes to be transferred to any person, without ade* 
quate consideration, any property, intending thereby to 
prevent, or knowing it to be likely that he will thereby 
prevent, the distribution of that property according to 
law among his creditors or the creditors of any other 
person, shall be punished with imprisonment of either 
description for a term which may extend to two years, 
or with fine, or with both. 

Scot. 422. I>i»liouistly piirmling ffiiig nuttlf arailnblr for 
kU Creditor* a Debt, ijr., due to the < Offender. —WhotPrtt dis* 

honestly or ' fraudulently prevents any debt or demand 
due to himself or f& any other person from being made 
available according to law for payment of his debts or 
the debts of such other person, shaU be punished with 
imprisonment of either description for a term which may 
extend to two years, or with fine, or with both. 

Sect. 428. Dithonetii Ewenifum of a Vent of Tram/er con* 
tainin^ a FaUe S^aferntni of Confu/erafiofi,^WhO€lVBT diihODMt* 

ly or flrandulently signs, executes, or becomes a party to 
any deed or instrument which purports to transfer or 
subject to any charge any property, or any interest 
therein, and which contains any fklse statement reUtiaf 
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to the comideratioii for lach tnuufer or charge, or rdat- 
lug to the pereon or persona for whose use or benefit it 
is really intended to operate, shall be pnnidied with 
imprisonment of either description for a term which may 
eatend to two years, or with fine, or with both* 

Sect* 424. Dishmesl Removal, ^e., of Property.— WhMyet 
dilhonestly or fraudulently conceals or removes any 
property of himself or any other person, or dishonestly 
or fraudulently assists in the concealment or removal 
thereof, or dishonestly releases any demand or claim to 
which he is entitled, shall be punished with imprison- 
ment of either description for a term which may extend 
to two years, or with fine, or with both. 

Triable by a Preiideney Maguirate, or a Magistrate of (he first 
or second class, A irarrani should issue in the first instance. Police 
officers may not arrest mthout a tvarrani. Defendants are hailalle. 
Not eompoundable, 

t'harge %mler Sect. 4all. 

llist jon, the Haicl A B, on or about tho day of , 

at , diHhoncatly and fraudulently did transfer to a certain 
person, (o wit, (M), without adequate* counideration, certain pro* 
party, U) wit, ten bales of cotton, intending thereby to prevent 
the distribution of that property according to law among the 
creditors of yon, the said A H; and that you have thereby com- 
mitted an offence punishable under Sect. 421 of the Indian Penal 
Code, and within, Ac. 

Evidence. 

Provo the removal, concealment, or transfer of property by the 
aecused| and shew that it was on inade<)nate consideration. This, 
in itself, is no oSeuce, at an individual is at liberty to part with 
his property at any price be pleases, provided he injures no one 
else but hiuiHclf by such transfer; therefore, to constitute an 
offence, it will be necesaarj to shew that sncli transfer or removal 
was dishonest and fraudulent. This will have to be shewn from 
ibe mode of removal or transfer, and also from the fact that the 
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•oooied hmi taken the benefit of some lew reletiiig to uiaol?enti| 
or wee et the time eotuellj in en ineolvent state. ^^PrimAfam e 
trader who, on the era of benkrnptoj, hands oyer to a creditor 
aaaete which ooght to be rateably distributed among all hie 
craditors, must be taken to hara acted in fraud of the law. But 
if circumstancee exist which tend to explain and gira a different 
charaoter to the transaction, and to shew that the debtor acted 
from a diflferent motive, the circumstances must be left to the 
jury^^; per Cockbum, C. J., in BilU v. Smithy IM L. J. Q. B. 68. 
In the case of ooncealmont of propertyi tho very act of conoeal* 
ment goes a great way to shew that it is dishonest and 
fraudulent, because a man does not, under ordinary ciroumstanoes, 
conceal property. The mere fact that a conveyance is in the 
name of a person not really interested in the property, will 
not of itself constitute an offence under Sect* 423, for there is 
nothing necessarily frandulent in a Itenamm transaction ; Ocp§e 
Kriit V. Gunga feread, 6 Moorr /. A, 53 ; but the false statement 
must have been made with a dishonest intention. Under Sect. 424, 
one partner may be convicted of dishonestly removing partnership 
books in fraud of his co*partner ; Rf*g,y.Gour Benode, 13 jB. L. 
B. 303, hide; and 21 W. R, Cr, 10. Caro must, however, be 
taken that purely civil rights are uot made tho basis of a criminal 
prosecution ; Reg, v. Brojo KUhorr, 8 IF. B. Cr, 17. 

The law relating to Insolvent Debtors in India (11 Viet. c. 2]| 
m, 60, 70) contains provisions for the punishment of an insolvent 
who fraudulently makes away with, or conceals his property withi 
the intention of dioiinishing tho fund to be divided amongst bis 
creditors, or of giving undue preference to any of his creditors, 
and also punishes the fraudulent destruction or falsification of 
books and pa|>erB. This statute, which applies only within the 
iurisdiction of the High Courts, is uot affected by the Penal Code. 
Act XIV of 1882 also contains proviinons by which a judgment* 
debtor may obtain his discharge on surrendering the whole of his 
property for the lienefit of his creditors, and punishes fraudulent 
concealment or transfer of property. The fraudulent falsifying of 
books, &c.y may also come within the sections relating to the 
fabricating of false evidence, anfe, p. 227, and the withholding 
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and destroying of books may be reached by the provisions of 
Sects. 175 and 204, anie, pp. 196 and 260, respectively. Some of 
the offences created by these sections may also be reached by 
Sects* 206-210, ante, pp. 262-264. The distinction between the 
two classes of sections is, that in Sects. 206-210 the acts prohibited 
are regarded as fmads upon the courts of justice, while in these 
they are punished as frauds upon the defendant’s creditors. 

With respect to what is a fraudulent conveyance, the following 
resolutions of the judges are given as the signs of fraud in 
Tmjn^n Cane, 1 L. C., p. 2 : — 

L That this gift had the signs and marks of fraud, because 
the gift is general, without any exception of his apparel, or of any- 
thing of necessity ; for it is commouly said, quod doloms vermtur 
in gemralihus, 

2. The donor continued in possession, and used them as his 
own ; and by reason tluTeof he traded and trafficked with others, 
and defrauded nutl de(*eive(l them. 

J3, ItWiM tnailo in ««»cret, dann $iina sunt ^t^mper su$^ 

piciom, 

1. It was tna<lo ]mnding the writ. 

fi. Here was n trust betwei*n the parties, fur the donor pos- 
sessed all, and UM*d them as his proper goods, and fraud is always 
apparelled aud cla<l with a trust, and trust ih the cover of fraud. 

6. Th(» diMptl contains, that the gift was made honestly, truly, 
aud hotut fid*y ; et >lnu$nlo ifrmper IndHCunt imepieitmem. 

For cas«>s ill which certain tninsfi^rs and conveyances have 
bt'on laid to b<' fraudulent, the reader nderred tt* tin* notes on 
^ Wr, in th(’ hrst \i>lume of Smdh^s landing f\im9 
(lOik p. lit. 

OrrtNcts Injiiit ano Tiihspi.-H Ti) Pkoperty. 

Mih nil r. 

Sect 436. Whoever, with intent to oanie. 

or knowing that he is likely to cause, wrongful loss or 
damage to the public or to any peraon, oaoses the de« 
•truotioBof any property, or any aueh change in any pro- 
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party or in the lituation theioof ao dootroya or dimia- 
ialioo ita Talae or utility or affects it iigarioualy, oonunita 
miaohief. 

Erpianafion 1. — ^It is uot essential to the offenoe of mis- 
chief that the offender should intend to cause loss or 
damage to the owner of the property injured or de- 
stroyed. It is sufficient if he intends to cause, or knows 
that he is likely to cause, wrongful loss or damage to 
any person by injuring any property, whether it belongs 
to that person or not. 

2.— Misohief may be committed by any aot 
affecting property belonging to the person who commits 
the aot, or to that person and others jointly. 

llluiitr<itMn>>. 

(a) A Toluntarily bums a valuable security belong- 
ing to Z, intending to cause wrongful loss to Z. 
A has committed mischief. 

(/>) A introduces water into an ice-house belonging to 
Z, and thus causes the ioo to melt, intending 
wrongful loss to Z. A has committed misohief. 

) A voluntarily throws into a river a ring belonging 
to Z, with the intention of thereby causing 
wrongful loss to Z. A has committed misohief. 

t-O A, knowing that his effects are about to be taken 
in ezoontion in order to satisfy a debt due from 
him to Z, destroys those effects, with the in- 
tention of thereby preventing Z from obtain- 
ing satisfaction of the debt, and of thus caus- 
ing damage to Z. A has committed misohief. 

('*) A, having insured a ship, voluntarily causes the 
same to be cast away with the intention ot 
causing damage to the underwriters. A has 
committed mischief. 

(/) A causes a ship to be oast away intending there- 
by to cause damage to Z, who has lent money 
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ODi bottomry on the ihip* A has committed 
miichief. 

(g) A, having joint property with Z in a horse, dioots 

the horse, intending thereby to cause wrongful 
loss to Z. A has committed mischief. 

(h) A causes cattle to enter upon a field belonging to 

Z, intending to cause, and knowing that he is 
lilmly to cause, damage to Z’s crop. A has 
oomidtted mischief. 

Sect. 426. Pumthftunt for Mischief, commits 
mischief diall be punished with imprisonment of dther 
desoriptlon for a term which may extend to three months, 
or with fine, or with both. 

Sect. 427. llisehief causing Damage to (he Amount of Fifty 

Itupei.— Whoever commits misohid, and thereby causes 
loss or damage to the amount of fifty Bupees or upwards, 
shall be punished with imprisonment of either desorip* 
tlon for a term which may extend to two years, or with 
fine, or with both. 

Sect. 428. Mischief hy killing, 4'<*., any Animal of the VnU/u <f 

Ten iiuprx.— Whoever commits misdiief by killing, 
poisoning, maiming, or rendering useless, any animal or 
animals of the value of ten Rupees or upwards, shall 
be punished with imprisonment of either description for 
a term which may extend to two years, or with fine, or 
with both. 

Sect. 429. Mischuf by killing, .Sr., rerlaln Cattle or any Ani- 
mal of the Value of F{fty Whoever commits mischief 

by killing, poison!^, maiming, or rendering useless, 
any elephant, camel, horse, mule, buffalo, bull, cow, 
or ox, whatevor may be the value thereof; or any ottier 
animal of the value of fifty Rupoee or upwards, shall bo 
punishod with imprisonment of either deoeription Ibr a 
term which may sstend to five years, or with fiim, or 
with both* 
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860k. 480. bjf Injury to Work$ of IrrigoHcm, 

WhooTor ooimniti miodiief by doing uy act whieh 
rwnoM. m whiob he knowi to bo likely to oann, a dimi* 
notion of the tnpply of water for agrionltnral pnrpona, 
or for food or drink for human bdnga, or for animala 
whieh are property, or for oleanlinoet, or for oarrying on 
any manufacture, ohaU be puniahed with imprisonment 
of either deemiption for a term which may eitend to 
flye years, or with fine, or with both. 

Sect. 481. Mitchit'f by Injury to PuhUe Ko<td, .Sr. — Whooyor 
commits mischief by doing any act which renders, or 
which he knows to be likely to render, any publio road, 
bridge, navigable river, or navigable channel, natural or 
artifloial, impassable or len safe for travelling or con* 
veying property, shall be puniahed with imprisonment of 
either description for a term whieh may extend to five 
years, or with fine, or with both. 

Sect. 432. Mutrhiff by ritiumg Iniintlatinn, Whoever 

commits mischief by doing any act which causes, or 
which he knows to be likely to cause an inundation or an 
obstmotion to any publio ^ainage, attend with injury 
or damage, shall be punished with imprisonment of either 
deeoription for a term which may extend to five years, 
or with fine, or with both. 

Sect. 488. Mischief by a lAghtho^i$e, 

Whoevm commits mischief by destroying or moving any 
lighthouse, or other light used as a sea*mark, or any sea* 
mark, or buoy, or other thing placed as a guide for navi* 
gators, or by any aot which renders any such light* 
house, sea*mark, buoy, or other such thing as aforer^. 
leas nsefhl as a guide for navigators, shall be punished 
with imprisonment of rither deeoription for a term which 
may extend to seven years, or with line, or with both. 

Seet. 484. Mitekufhy deotroyiny, ifre., a Land^mark fittoi by 
PuhUe dii<Aantty.~Whoever commits ndsohief by destroy- 
ing or moving any land*fnark8xed by the autiieri^ of a 
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pnblie serrant, or by any act which lenden soch land- 
mark ICM niefal aa auch, ahall be punished with impriaon* 
meat of either deacription for a tenn which may eztoid 
to one year, or with fine, or with both. 

Sect. 436. Misrhit'/by Fire, with intent to cause Damags 
to the Amount oj One Jlundred Rupees . — Whoever OOmmitS 
miaohief by fire, or any explosive substance, intending to 
cause, or knowing it to be likely that he wUl thereby 
cause, damage to any property to the amount of one 
hundred Bupees or upwards, or (where the property is 
agricultural produce) ten Bupees or upwards, shall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and ahall also 
be liable to fine. 

Sect. 436. Mierhlflf hy Fire, Sfc., with fnb'iit to destroy a 
Honsc, ,S'c - -Whoever oommitn mischief by fire, or any 
explosive substance, intending to cause, or knowing it 
to be likely that he will thereby cause, the destruction 
of any building which is ordinarily used as a place of 
worship, or as a human dwelling, or as a place fbr the 
custody of property, shall be punished with transporta- 
tion for life, or with imprisonment of either description 
for a term which may extend to ten years, and shall also 
be liable to fine. 

Sect. 437- Mi'<rhicfwifh Intent to destroy, S-r., fi Ueeb'd Vessel, 

^•e , — Whoever commits mischief to any decked vessel, or 
any vessel of a burden of twenty t(ms or upwards, in- 
tending to destroy or render unsafe, or knowing it to be 
likely that he will thereby destroy or render unsafe, that 
vessd, shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and dtall also be liable to fine. 

Sect. 438. Punishment Jor the itisehi^ deseriheel in the last 
Section when eommiitnl hy Fire, Wh^CT COmmitS, CT 

attempts to oonunit, by fire or any explosive substance, 
such mischief as is described in the last preceding sectiony 
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shall he punished with tnuuportatlon for lUh, or with 
inqirisonnient of either description for a term which may 
eitend to ten years, and shall also be liable to fine. 

Sect. 439. I'unuhmfiit/ui iniwtionaUy ruiming Kwin'i iKjround, 

nVA infrn' to eommit l Aw^.—Whoevcr intentionally runs 
any yessel aground or ashore, intending to commit theft 
of any property contained therein, or to dishonestly 
misappropriate any such property, or with intent that 
such theft or misappropriation of property may be com* 
mitted, shall be punished with imprisonment of either 
description for a term which may extend to ten years, 
and shall also be liable to fine- 

Sect- 440. ommitieti ajhr Vrt paraiion fna<h* /or 

cau*imj ci/ ifni Whoevor oommits mischief, haviag 
made preparation for causing to any person death, or 
hurt, or wrongful restraint, or fear of death, or of hurt, or 
of wrongful restraint, shall be punished with imprison* 
ment of either description for a term which may attend 
to five years, and shall also be liable to fine. 


Soctioii 75 providoH lor iiicrcttHed puiiiHhmont for a Hocoiid 
ofToiirts oxcopt undor SoctH. 420, 427, and 4d4. 

f M uwh f UMi lirr ft iaftU % nmj Mtttjinirtiiv ; thm under 
Strfs, 127, 42h 'Hid IHl, iy tt rrtMidthrtj \fnyijitntftt or a 
htit ttf ih*' jir$i or 'dang ; iKoiu undrr Srcf$, 421)-4J12 hy the 

* t>urf of S> •o^ion f it Pr* ttfden^j MiUjutfralr or tt MttyxAtratt* of (hr 
or ftrrond •logn; (hu<r uiuhr tdtrfg, IJJJl and 4d5-4iO, hj (hr 
(*^ntr( ij Srnitum, A ^mnmom hUou I d undrr Hilrrf, 42(1, ami 
a arrant tu till o*hrr ctgra. VoUr* ofjlnrr fnay nof arrrnt irxihnut 
ti tcorrant undet ^trU. 42<’»-i27 and 4o4 ; hnt (hey may under (he 
u(h*> rerilttuB, I frjrudnnfe an }*ailti(lr under Srcfe, 420-^25, hut 
not 'i Hd*r 44»‘»- HO. undft idvcfe, and 427 are 

umjoHhdaU* vd,ro fht on/y hten ot dumtiyt orraeioiod n hige ftr 
Hamayr to a priraf** jtcreon. (fjfrnreg under flu other gedtom are 
Mi campanndabk. 
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Charge. 

That jon, A B» on or aboat the day of ^ at , did 
commit mischief (by firot intending thereby to cause or knowing 
^ it to be likely that you would cause the destruction of a building 
ordinarily used as a bnman dwelling, to wit, the house of one G D) ; 
and that you have thereby committed an offence punishable under 
Sect* 426 (436) of the Indian Penal Code, and within, &c. 

Eeidence* 

The defendant must be proved to have destroyed some property, 
or caused such a change in the property or in its situation as 
destroys or diminishes its value or utility, or affects it injuriously. 
What is affected by the act of the accused must be the property of 
some person j a bull sot at liberty on the performance of a sradha is 
not property within the moaning of Sect. 425 ; Bomeeh v. Hiru, 
L li. R- 17 Cal, 832. The damage need not be of a destructive 
character to bring a case under Sect* 425 ; thus, where the com* 
plainant had for the purpose of removal placed certain goods upon 
a cart and acousfHl came and unyoked the bullocks and turned the 
gooils off the cart, on to the road, it was held that this amounted 
to mischief as defined by So(*t. 425 ; Juggi^^hmr v. Kuylash 
Chunder^ /. L, R, 1 2 Cal. 55* But, according to a ruling in Madras, 
it is not sufficient to show that the destruction or change caused, 
was a frohahh result of the act proved ; such destruction or 
change must bo shown to have benm the direct result of the act 
of the defendant ; 7 ytmi. 11. C. Rtp. App. HU. A false report 
oiroulatod about a public company, &c., by which the shares 
become of less value, does not causes *'a chaug(* in property or in 
tbe situation thereof which diminishes its value or affects it 
injuriously'*; tho property itself remains in exactly the same state 
and in the same situation ; its value ouly is changed. The change 
reforred to in these secitous must be a physical change iu internal 
oomposition or extenial fonn ; such, for iustancis as mixing 
vinegar with wino, or patuitug a marble statue some absurd 
colonr ; or s change in position. The taking offish out of s ffow- 
ing river iu which the prosecutor has a right of fishing does not 
diminiah Uie value of the fishery* even supposing that a fishery is 
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property irilhin Uie meaning of Sect. 425 ; BAeptroai ?• jlAer, 
L L. A 15 Cal. p. 400. 

The intent of the defendant in doing the act mnst also be shewn. 
If the act be done w ilfully* and it be one that destroys propcrt}% or 
90 changes it or its sitaation as to destroy or diminish its value or 
niility. or to affect it injuriously, the mero doing of it will ordi* 
narily be a sulHcient ground from which to infer the intent ; but 
mere negligence will not snp|)ort a ebargt> of mischief; Emp. \\ 
All Dnya^ /. L. R. 7 Bom^ 1 25 ; and if a person deals injuriously 
with prop4‘rty in the kml fUh bidief that it is his own, ho cannot 
bocoDvict<«d of committing mischief ; Kmp, v. Bwih Singlk^ /. /a JJ. 
2 AIL 101 ; but the mere assortiou of tho right is not a sufRcient 
answer to the charge ; UnmakrUhna v, ValanujanfH^ 1. L. R. 1 Matl, 
262 ; Empt v. J\ujfjmath Bhiknji, U. R, l\0th Octoler 1885. If the 
wilfiilness or wantonuess bo not apparent on the face of tho act, it 
muHt lie shewn that it was done ivith the intention of causing loss 
or damage; In Araz Sirear, 10 R, Cr. 20, Thus, to shew 
the intent with which the not was done, upon an indictment for 
adminiHtenng sulphuric acul to a horse, evidenco may be given of 
other acts of adiiuni storing ; U. v, Mngijt I C. (ml P. SO-l, 

Where a person levelled, filled up. and cultivaUnl a water* course 
over his lauds, whieh eonveyed water to tho land of the pro* 
seciitor, It was held that this net was mischief within the 
meaning of Sec*t. 42o, if tho defendant knew that tho prosecutor 
wan eiititlcrd to tho ivater, and that by this act his right would Im^ 
obstructed ; 2 /i. C. Cr. i7. Hut where tho right to a fishery 
was tn dispute lM*twe<m the Zeniiiiditr of Bally and tho Zemindar 
of Moharajpore, and tho former had obtained a docroe in the eivil 
court declaring the fishery to be his. in proceedings to which the 
latter was not a jiarty, and the servants of the Zt^miudar of Bally 
thereufKin removed a bamboo bur which tho Mohantj{K>ro people 
had erected to prevent the passage of fish, and for this they wore 
convicted of mischief and ponisbed by fine; it was held, on re- 
ference the High Court, that the conviction could not stand, as 
the Moharajpore Zemindar bad not shewn that he was legally 
entitled to the fishery in dispote, and it did not appear that the 
de&ndanU were acting otherwise than nnder a bond fldr belief 
sore 
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that the Moharajpore people were encroaching on their master's 
rightSi and, in so removing a bar which interfered with those 
rights, it conld not be said that they acted with intent to canse, or 
knowing it to be likely that they would cause, wrongful loss to 
the opposiog party ; Bakar Balsana v. Dinohandhu^ 3 Ben, L. R, A, 
Cr. J, ] 7, and 12 W.B, Crim. 1, $ub nom. Reg, v. Denoo Bundhoo. 
This decision was principally based upon the passage in Blackstone^n 
^ Cammentarudi * book 3, chap, I, p. 5, where it is said: — What- 
soever unlawfully annoys or doth damage to another is a nuisance, 
and such nuisance may bo abated, that is, taken away by the party 
aggrieved thereby, so that ho commits no riot (or breach of the 
peace) in doing it. If a new gate be erected across a public high- 
way, which is a common nuisance, any of the king’s subjects, 
passing that way may cut it down and destroy it,*’ The pulling 
down of a building which a civil court has declared ought not to 
have been erected is not mischief, as there has been no causing of 
wrongful loss ; limp, y, Rajeomar Singh^ L L. R, 3 Cal, 573. So 
the owner of an animal which dies is not guilty of mischief if he 
buries it, although he does so with the expnms object of preventing 
the Mahars of the Village from taking its akin according to tho 
customs of the country; Emp, v. Govimla Punja, /. L. R, 8 Bom. 
295. But the destruction of a document, evidencing an agree- 
ment void for immorality, and then*foro not a valuable security, 
but which is valuable for collateral purposes, may constitute the 
offence of mischief; Rtuj, v, Vyapuri, I, L, R, 5 Mad. 401. 

Many acts of pure fun, coming strictly within the deiinitiou of 
mischief, will be excused by Sect. 95, ants, p. 103. Cases of mere 
carelessness do not come within Sect. 425; In n* Araz Sircar, ubi 
sup.; Rtg. V, JAngUf B, R, llt/i January 1872, except in the case 
of owners of pigs, which are Mpecially provided for by Act I of 
1871, Soot. 26. Mere neglect on the part of an owner of cattle 
to keep them from straying into tteUlsis not causing cattle to enter 
into a compound within the meaning of Sect. 425 ; the section 
m|uirei that, Wore the owner is convicted, it must be proved 
that he aeufaZ/y caumi the cattle to enter, knowing that by ao 
doing he was likely to cause damage ; Forbrn v. Grisk Chundar, 
6 Am. B. R, App, 3 and U W. B, Cr. 81 ; see, also, 6 Mad. U. C\ 
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JZ^ Aff. 86 ; Emf. t. Ba^fa^ /. L. iZ. 7 Bom. 126; Aiip. ?« 
8kMi Saju, L L.R.9 Bom. 173. So» too, where the eocused 
were AmUng timber through a bridgOi end some of the logs had 
stmck sgainst the arch of the bridge, oommittiug injury, and the 
accttsed had been convicted of causing mischief, the High 
Court quashed the conviction ; 5 MatL JET. C. Rep, App, 40. But 
if a man driving bullocks along a road allows them to dcstrtiy 
trees without taking any care to restrain them, he may bo held 
to have caused mischief; Etnp. v. Vithn, B.R. 20M/a«wary ISe?* 
Ejtplanatio$i 2, 425. It is not ucH^essary that the legal title 

to the property should have actually passed out of the defendant 
to the prost^cutor. If it be in the process of passing, and the act 
done by the defenduut will cause the pitipi^rty to bo of less value 
when it comes into the hands of the prosecutor, that act will 
amount to mtfK'hief. Thus, where land belonging to A was sold 
U> 11 (or arrears of Government revenue, and the sale would not 
U«come tiiiat and (Miicltistvc for sixty days, and in the meantime 
A cut down certain fruit trees which were growing on the laud, 
and then>by diminished its value, it was held that this amounted 
to mischief ; Dhaima Dan v, KusiermiiUn, f. L» It, 12 Cal, 660, 
Attimaht , — A calf does nut como within the term **bull,oow, or 
ox/^ and ibendore, if not worth fifty Rujiees, its destruction must 
Ik* dealt nith under Sc*ct. 426 or Sect 428, according to its value; 
Ry, V. ( "'liolay, j^er Scotia lu/, C, J., iih iladt ao 8 cm. 1 864 ; dissented 
from, and the contrary ruled in Hnt i Mandk v. Jq/rir, 1, L, R, 22 
C'll 457; *'auy other animal’* refers to an animal of different 
genus altogether, such as a dog or a goat; it. Under Hect. 428 
It is not necessary that the damage to oach animal should amouut 
to ten Rupees, it is sufllcient that the total damage to any number 
of animals should equal that amount, while under Sect. 420 the 
damage to each animal, other than those specially enumerated, 
must amount to Sfty Kopees at least, 

To constitute a maiming, a permanord injury must bo proved ; 
Bog. V. Jeans, 1 C. and K. 539, I^ooking to this decision, it would 
mwm that a mere administering of poison would not qmount to 
poiaoning, but that there most be some seriaos results, some con* 
eiitiitioiiil diilorbaoee in eoneequetice of the admbistering, SO| 
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ioOf in respect, of rendering useless, it would seem that also must 
be permanent. To support a conviction for wounding, it is not 
necessary to shew that any instrument or weapon was used, it is 
suflBcient if there be a wound inflicted by the hand ; Rex v. BuUockf 
i. B, 1 (.\ C. 115, and 37 L. J. N. 8. M. C. 47. The definition 
of a wound, in criminal cases, is an injury to the person by which 
the skin is broken ; Moriariy v. Brooks^ 0 C, and P, 684 ; Rex v. 
liorkctt, \ J/. and Rob, 526. It is necessary that there should be 
a separation of the whole skin ; and a separation of the cuticle or 
upper skin only is not suflSicient; Reg. v. hPIjoughlin, 8 C. 
and 1\ 635. 

Where the [)risoner set fire to a cow-house, in which was a cow, 
Taunton, J., held the prisoner could be convicted upon an indict- 
ment charging him with killing the cow ; R. v. Uaughton, 5 
and J\ 55. 

Section 430. To bring a oaH<» under this section, the act <»f the 
accused iu*cd not bo a mere wanton act of waste ; the physical 
nM|iiiHit<‘H are the doing of fin act wdiich causes, or to the doer’s 
knowledge is likely to cause, a diminution of supply ; the mental 
re<|ui«ites are also fulfilled when ho does it with intent to cause 
wrongful loss, and that intention is properly inferred when he 
does if without any fort of right ; RfimaLn$hnn v, Palanxyadi, 
1. h. H. 1 Mad, It must, how'ever. be shewu, not inei'cly 

that the gnurat utility of a water-course is lessened, but also that 
the supply of water has been, or is likely to be, diminished by the 
act of the accused; Kmf, v. Knllya hin Kallnfa, J?, ll 30//t itetobec 
1885. If the former only he provwl, the act comes undtT Sect. 426 
aud nut under Sect. 430; iVi, 

4iU. A l>iMtrict Municipality having ac<{uired, under 
Act X of 1870, a certain piece of laud belonging to the father 
of the accused, subsequeutly came to ibe conclusion that the road, 
for the widening of which the land waa acquired, was wide enough, 
aud accordingly resolved to tell it. They then barricaded it with 
jHMiti aud mfters, thereby practically barring all reasonable access to 
ttia prciaisea of the accused from the public road, and the accused 
aamovad the barricade. It waa held that, as no mischievous 
luUHit, as described in Sect. 425, was found by the Ifagisinite and 
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ooyld Bone by inferred from the eTidenee n&d ns the aocQsed 
appeared to hare thought he was simply abating a nuisance, he 
conld not be convicted under this section ; Emp. v. Abdul Ask, 
B. B. 21irf Ffbruary 1896. 

If the mischief be done by 6re, or any explosive substance^ and 
injury be done to any |wrs(»ii, or if human life be destroyed there* 
by, the offence will be punishable under the sections relating to 
injuries to the person. In a OAse of tuischief by fire, with intent to 
camu' the destruction of a dwellitig*house, the charge should lay 
the intent as un intent to cause the destruction, not of a house 
simply, hut t»f a house used as a htitnau dwelling ; /Jr*;, v. Durbarro 
FoUe, S ir. IL i 'r, dO. 

It in not illegal to emiviet prisoners first of mischief for cutting 
down (loverninent tree’* without leave, and then of theft for sub- 
sei|nently sbMiling the trcH's m cuttlown ; llrg, v. Saratjau Krishtin 
2 Bmn, H.(\ Emp. v. Kriuhncif B, It, 1(‘/A Janmnj 

ItS'^O, The High Court at ('alcutta has, however, ruled that a 
primtiier cannot he eonvicted first of mischief for killing a buffalo, 
and then (»f tlu'fi ou faking away the dmid ciutuhh ; Jtty, v. Sn/imr, 
M ir. It, Cr, 81. This caiR" was decided under the <dd criminal 
1 Weduro Code. Hut the decision would virtually hold now if it 
wt'ce found as fact that the theft of the buffalo was the substnuti^e 
criminal a<'t, the inteution of committing which led to the previoua 
act of killing the buffalo. In such case the prisoners could now 
Ix^ tried and convicted of Intih offences, hut punished for only the 
greater. Si*o Sect. Criminal Procedurt' Code, 1882. 

Ckiminaj. TuKHriBS* 

Sect. 441. Crimia/ii rivspo^f.— Whoever enteri into or 
upon property in thepoeseaiion of another, with intent to 
eonunit an oflenoe, or to intimidate, insult, or annoy any 
person in poasession of such property, or havinff lawfully 
entered into or npon snoh property, unlawfully remains 
there, with iuteut thereby to intimidate, intuit, or annoy 
any such person or with intent to oommit an offence, is 
siad to oommit ofiminal trespass/’ 
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Sect. 442. Hou»e’Tre*pa$s.— Whoever oommite eriminel 
treepcM by mtoring into or remaining in any bnildii^, 
tent, or venel, need as a human dwelling, or any building, 
used as a place for worship, or as a place for the custody 
of property, is said to commit “ houso'treepass.” 

Explamium.—Tho introduction of any part of the crimi* 
nal trespasser’s body is an entering sufficient to con* 
stitute houso'trespass. 

Sect. 443. Lurking Uotue-Tmpa^a . — WhooTor oommits 
house*treqias8, having taken precautions to conceal such 
house-trespass from some person who has a right to 
exclude or eject the trespasser from the building, tent, 
or vessel, which is the subject of the trespass, is said 
to commit “ lurking house-trespass.” 

Scot. 444. Lurking IIoiiai'-Treiipaitii Inj tiighf ,- • WnoCVer 
commits lurking house-trespass after sunset and before 
sunrise, is said to commit ’* lurking house-trespass by 
night.” 

Sect. 446. Houar-Onnking.—A. person is said to commit 
“ house-breaking ” who oommits house-trespass, if he 
effects his entrance into the house, or any part of it, in 
any of the six ways hereinafter described : or if, being in 
the house, or any part of it, for the purpose of committing 
an offence, or, having committed an offence therein, he 
quits the house, or any part of it, in any of such six 
ways, that is to say : 

t'inUg, If he enters or quits through a passage made 
by himself, or by any abktor of the house-trespass, in 
order to the committing of the house-trespass. 

Sei'OMdy, If he enters or quits through any passage not 
intended by any pers(m other than himself or an abettor 
of the offimoe, for human entranoe or through any passage 
to which he has obtained aooess by sealing or olimbi^ 
over any wall or building. 

fhirdlf. If he enters or quits through any passage whieh 
he or any abetUff of the house-trespass has opened, in 



Men. 441-416.] eenrani. luenn, eortMauuKnn. Ao. 56! 

oidar to tin eoaunittiiig of tho honoo-troopoM, \tj ony 
1^ iHiidi that paongo wm not intnidod by tho 
ooeapior of tho homo to bo opened. 

Fotirthly, If he enten or qnito by opening any lock in 
order to ^ oonunitting of tho hoaao>treepaM, or in order 
to the quitting of the houoe after a hooM-treapaM. 

Ftfihiy, If he effects his entranoe or departure by using 
criminal force or committing an assault, or by threaten- 
ing any person with assault 

Sirihl^, If he enters or quits by 'any passage which he 
knows to hare been fastened against such entrance or 
departure, and to have been unfastened by himself or by 
an abettor of the house-trespam. 

FfptaiMiH M.— Any out-house or building occupied with a 
house, and between which and such house there is an 
immolate internal communication, is part of the house 
within the meaning of this section. 

(>f) A commits house-trespass by making a hole 
through the wall of Z’s house, and putting his 
hand through the aperture. This is house- 
breaking. 

(/') A commits house-trespass by creeping into a ship 
at a port-hole between docks. This is honse- 
breaking- 

( -) A commits house-trespass by entering Z's house 
through a window. This is house-breaking. 

[dt k commits honse-trespass by entering Z’s house 
through the door, having opened a door which 
was fastened. This is house-breaking. 

i>) A commits honse-trespass by entering Z's house 
through the door, having lifted a latch by put- 
ting a wire through a hole in the door. This is 
house-breaking. 
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(/) 4 flndi tbe key ofZ'shoaie-dMr, wUdiZl^ 
loet, and commiti honae-traQiaM entering 
Z^s housei having opened the door with that 
key. This is house-breaking. 

(i/) Z is standing in his doorway. A forces a passage 
by knocking Z down, and commits house- 
trespass by entering the house. This is house 
breaking. 

(h) Z, the doorkeeper of T> is standing in T’s doorway. 
A commits house-trespass by entering the 
house, having deterred Z from opposing him 
by t^eatening to beat him. This is house- 
breaking. 

Sect. 446. Home-hreaking by Night. -^Whoever commits 
house-breaking after sunset and before sunrise, is said to 
commit ** house-breaking by night/’ 

Evidcfiee, 

All tho other oiTencoR are inodifications of criminal trespasa. 

Oriminal In order to constitute tlio offence of crimi- 

nal treapaHN, there muat bo an entry into, or upon, or a remaining 
upon property in the poRHcsRiou of another : the Ceylon Penal 
Code addn ** or occupation ** of another. Tho word property must 
necessarily mean corporeal propc^rty, as laud and houses, or 
vessels. The property, too, must be in tho possession of some one, 
and that possession must be actual, not constructive, as the ac t 
intended to bo done, which makes tho trospass, criminal, must 
1)6 done to the person in possession and ou the property. There is 
no definition of the word possession. Tho owner of property, or 
his wife, clerk, servant, or agent, being on or in the property, is 
in |>osHessiou of it, but to make an entry criminal trespass, it must 
be with the intention of intimidating, Ac., the person in actuai, 
not const nidi ve, possessiou; In rt Seirtul 17 IP. IL Cr, 47 ; 
«. c. mh iieia. Imcar Chundm v. Siiul 8 It. App. f»2. 

la, however, a tn^spatsor or a mere liceneee upon or in property 
so in poasesaion of it as to cause the offence of oriminal trespass 
to arisoi as against another party ? Tho omistion of the definition 
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of tbe w<»d ]mvm Hm an open question* A tfse* 

pettier cennot^ bj tbe very sotof trospeaB, immedietelyy end with* 
oat eoqniesoence on the pert of the owner, beoome possessed of 
tbe lend or house npon which he has treopessed, end which he 
tortiotisljr holds. Bat if ho is allowed to continue on the Iend» or 
in the boaso, end the owner of the seme sloops upon his rights^ 
end makes no effort to romovo him, he will gain e possession, 
wrongful though it bo, and cannot bo forcibly ejoctod* The 
rightful owner cannot, in any case, when ho has a right of 
entry, bo made responsible in damages for a trespass upon bis 
own land, for he is n(»t a trespasser if he has a right to go 
upon it. But if he assaults and expels persons who, haring 
originally como into possession lawfully, continue to hold an* 
lawfully after their title to occupy has been dotormined, he may 
be made responsible for tbe assault, and indicted for the forcible 
entry ; litvwn v. Umemn, 12 A, ami J?., p* 62l>, referred to 
in Sreehury Ilay v. II UU^ Ti ir. Cie. lief, 21. A public 
river is not in the exclusive possession of any one, and a right 
of fishing thertun is nut property of such a nature as that 
a man, who unlawfully infringes that right, can bo said to 
outer into property in the {lossessioii of another ; Emf* v« 
Charu Eayuih, L L K. 2 CVi/, 354; Bhagiram v. AUar^ /. U H. 
15 Cal. p. 401. A person who plies a ferry*boat at a distance 
of three miles from u public furry cannot bo said to outer 
into or upon that ferry; Muthra v. JairaAir, /, C. JZ. 1 AIL 
527 ; unless, of course, Ben. Act I of Ihtkl is in foroo ih the place 
where the act is committed. If one jiorson enters forcibly upon 
property in the possession of another, and there does an act with 
intent to intimidate, insult, or annoy tbe person in poMession, 
he IS guilty of criminal trespass, without reference to the question 
as to whom the tiiU to the Land may ultimately be found to be in ; 
Rog. V. jBeei DyaL 7 W. JU. CV. 28 ; and a magistrate ought not 
to decline to go into a charge of criminal trespass, merely because 
tbe complainaat does not make out his (Me to tbe land, be being 
in acUisl posseesion ; Reg. v* Surwan Singh, 11 IF. R. Or. IL 
Tbe entrance of a member of a joint Hindo family into the fiumly 
dwelling-plseo cannot bo criminal trespass, nor is the entry of a 
70 rc 
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stranger with the permission and licence of one of the members ; 
In re Prmkrishna Chandra, 6 Bm» I/. B, Aff. 80| and 15 (T. JS. 
Cr. 6. A person going into cavalry lines with a sowar of the 
regiment, but without the permission of the commanding officer, 
is not guilty of house-trespass ; Emp» v. Kushi, B, R, bth May 
1887. The Iligh Court at Calcutta has ruled that the property 
must be in the possession of a complainant who could compound 
the offence under Sect. 845, Cr. P. C.\ Chamli v. Evans, 1. L. B, 
22 Calc. 123. The Uigh Court at Bombay has, however, ruled 
that the complaint may, as in the ease of other criminal acts, 
be made by a person other than the one in actual possession ; 
thus a man who sees an act of criminal trespass on the field of 
one of his tenants may lay a complaint against the trespasser; 
Emp» V. Keshavlalf B. R. 20ih January 189G. 

To constitute the ofienco of criminal trespass the entry into or 
remaining upon the property must be with the intent of doing 
some act punishable under the Penal Code, or under any special 
or l(K 3 al law when tho act is punishable under such law with 
imprisonment for a term of six months or upwards, whether with 
or without fine, Sect. 40, ante, p. 88, and this act (or offence) 
need not be done to or in respect of tho person in possession, but 
to or in rospc^ct of any person ; or elsi^ the entry must be for tho 
purpose, or with thoiutention, of intimidating, insulting, or annoy- 
ing the person in possession ; In rc Shib Nath, 24 W. R. Cr. 58 ; 
Shumbhu Nath V. littm KimaU 18 C. L, B. 212. The intention 
with wliich tho accusc^d went on tho propc^rty roust be proved 
directly or by necessary inference from the evidence given ; 
BalmaLifkd v. Ghmsamram, /• L. R* 22 Calc. 891 ; Premanundo v. 
llrimlnbun, ib, 994. Mere knowledge that such entering or re» 
tnaining would bo likely to cause annoyance to tho person in 
possessiou is not sufficient ; in rc Pmjab Sit%gh, /• L. R. G Cal* 
579. So in Emp. v. Hayapadachi, i. L. R., 19 Mad. 240; there 
tho accused entered tho house with the intention of having sexual 
interoourso with the complainant's nnmarried sister, and the court 
held that under the wording of section 441 he could not be oon- 
victod of criminal trespass is, though he might have known that, 
if disooveied, his act w^d be likely to cause aimoyance to the oosB* 
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pUinftntt he could not bo said to h«vo inteudod eithor^aotmlly 
or oonslmctiTely to cause such annoyance. The meaning of 
intimidation and insult is not diSicoU to understand ; but in 
what consists annoyance? The mere prosonce of a |)arti* 
cular person may be annoying, but, unless, he is present with 
the intent to annoy, ho has not committod criminal trespass. 
A creditor calling on his debtor may constitutoan annoyance, and 
the creditor, knowing it, may call simply for the purpose of 
annoyancci and not really to got payment of the dobt ; would tho 
creditor l>o a crimiual trespasser ? It would ho difficult to con- 
vict him, as he would always have a lawful excuse for ontoring ; 
but if, after ha^ug demanded his dobt, and received his answer, 
he remained to annoy, ho would iindoubUMlIy bo a criminal 
tres{iasser. Where a person goes into property for a perfectly 
legitimate purposis even though he may have no right to go into 
that pro|M?rty, this doi^s not amount to criminal trespass : Chtmdi 
V. Kran$, L L. 1L 22 123. An intention to obtain impro]>or 

gain, c. y., by obtaining laud unlawfully, is not mH?eHitarily an 
intention to annoy, which most Im* made out by some indopen* 
dent evidence; A’my>, v. (htnput, /I. It. iMi Jum 1888. This 
section, especially in this particular, must be reatl in the light 
of Sect. \^b. Where (he defendant hod ploughed up part of a 
burml-grouud, and had Insm by the magistmU* convicted of crimi- 
nal trespass, the Madnm High Court held that 'Hhe pi^rsou (acor]iO«* 
raU* body) in possession of the burial-ground is the portion of the 
public entitled to use it , and the High Court are of opinion that there is 
evidence of an intent to annoy such pi»rson ; for the intent of tho 
defendant must be inferred from the nature of his acts ; aud it is 
scarcely possible to conceive an act more calculated to cause annoy- 
anas especially to a superstitious people attaching sanctity to ihe^ 
relies of mortabty, than the act of ploughing up a burial-ground ; 
QMatl. H. C .Bijp. App, p, 26. But where tho defendant had l>cen 
convicted of criminal trespass in cultivating a portion of tho public 
footpath, it was held that the public generally are entitled to tho 
use of tho footpath, and it is impossible to say thattberij has been 
an illegal 0 nti 7 into property in the possession of another, with 
ialsmt to annoy the person in possession. The defendant mighty 



666 


cnmHAL mspjksB, &c» 


[csAP. xm 


Boweveri bare been convicted of a nuisance ; 6 Mad. H. 0. U. p. 27. 
Where a stranger» uninvited, and without any right to be there, 
eflbots an entry in the middle of the night into the sleeping apartment 
of two women, members of a respectable hoosehold, and when an 
attempt is made to capture him, nses great violence in the effort to 
make good his escape, the court ought to presume that the entry 
was effected with one of the intents set out in Sect. 441 ; Kdlash 
Chundor y. Emp. 1. L. R. 16. Cal. 657 ; Balmakand v. Ohansamram, 
L L. B. 22 Calc. 391. 

If a person enters on land in the possession of another in the 
exercise of a bam fide claim of right, and without any intention to 
intimidate, insnlt, or annoy such person, or to commit an offence, 
then, although he may have no right to the land, ho cannot bo 
convicted of criminal trespass ; Emp. v. Bttdk Singh, I. L. R. 
2 All. 101; In re Qobiiul Praead, ih. 465; 6 Mad. II. C. Rep. 
App. 19; Reg. v. Ram Dyalf 7 W. R. Cr. 28 ; Reg. v. Kalinauth, 
9 ib. 1; Reg. v, Clu>arammi, 14 <6. 25 ; Beg. v. Seith Boehun, 2 N. 
W. 82; Shumbhu Naih v. -Bam Komul, 18 C. L. B. 212. Where 
A and B werooccusod by G of criminal trespass under this section 
for fishing in a lake belonging to C, over which, however, A and 
B assorted a proscriptive right of fishery, C, too, having failed 
to establish between himself and AandB the relationship of land* 
lord and tenant in a suit against A and B for rent, it was held 
that A and B wore not by their conduct brought within the 
purview of this section, and that C’s remedy was by civil suit; 
SrisUmdkur Paroee v. Indrobhoaem ChuekerbiUtj^,lS W.R, Cr. 25, 
and mtb nom. In re ShisiUlnr Paruh 9 B. L. R. ^pp.jl9. See Beg. 
y. Kalinauth^ 9 IK. U. Cr. 1. Where the accused {>ersons, 
oxecutioii-oreditors, acoom{)anied by an authorised bailiff, broke 
open tlio complainant’s door before sunrise, with the intention 
of seising his property, it was hold that they had not been guilty 
of criminal trespass, much less of lurking house* trespass by night, 
or house-breaking by night ; In re Jolharmn I. h. R* 2 Mad. 30. 
During the pendency of a civil suit, certain persons, on behalf 
of the plaintiff, went on to premisos belonging to the de&ndaut, 
in his abeenoe, and without his permissioo for the purpose of 
amirvoy and gotting for a hostile eppl i^t io ffi 
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igihist him. Some of them wmro emed, end when the defend* 
ant’s aerrants objected to their action^ they persisteil in their 
treapam» and endeavoured to prevent opposition by making false 
statements as to the authority under which they were noting : held 
that their action amounted to criminal trespass ; Map PamUy v. 
BatUam, L L. R. 16 Cal. 715. 

Where the aooosed secretly eutertHi an exhibition building 
without having purchased aticket»Jaiid was there apprehended, it 
was held that such entry, una(*com()anKH] by any of the intents 
s{ioci6ed in Sect. 441, did not amount to the offence of criminal 
trespass, or in fact to any offence ; Rag. v. Mttharmnji Bejanji, 
6* Bim. H. (\ Hep. 0. (\ 6. Entry into a local fund market, 
merely with lutent to avoid (Miymcut of the market duos, is not 
cntniiial trespass ; Ry. v. PitHkappa^ J. L. li. o Mml. 682. A# 
who hadiHron warned off the laud of B, subs(H|nonUy, having shot 
a deer near the boundary of B’s land, ami the deer liaving run 
on toB’s land , followtHi it for the purpiw* of killing it, and it was 
held that he had not rommitt4Hi the olfeuco oftTimiuiil trospass ; 
Chtituh^r Sarain v, Farquhtmon, I. L. !l. 4 CaL 867. 

HoUMftreepiMf (. — If the entry be into a budding, tent, or vessel 
used as a human dwelling, or into a binlding used for worship, or 
h>r the safe cuhtiidy of pr>{)crty, the ofTeiict^ iM^coines that of /uniso* 
trejtfHisi, The entry may, howc»\er, be of a different kind from that 
which constitutes criminal trespass. It would S4^>m that theentry 
in criminal trespass must be with the whob body, but iu house* 
trespass an entry of any part of the body will bo sufficient. The 
fcdlowing cas 4 «R, decided in England, on what constitutes an entry 
in burglary, will illustrate entry in the case of houiio*trespass. After 
breaking the door or window, Ac., tf^ step over the threshold, to put 
tn a hand or a hnger ; R. v. Davie, R. aiytl It. 41K1, is an entry. Ho 
if the defendant introduce his hand through u pane of glass, broken 
by him, betwc«en the outer window and the inner shutter, for the 
purpoHo of undoing the wiudow-latch, it is a sufficient ontry^ 
R. V. Batleg, R. aad R. S41, But if the instrument with which 
the house is being broken happen to enter the house, but without 
any intention on the part of the burglar to effect thorc^by bis 
fekmkMisiiilent (as, for instance, to draw oat the goods) with it. 



558 


CSUtlMlL TBI8PAS81 iiC. 


[chap. xru. 


this will not be a sn fficient entry to constitnte a burglary ; B. v. 
Sughe$^ 1 Leach, 406. E ntering a house with a forged warrant of 
arresti and by virtue thereof taking away one of the inmates, 
amonnts to houso-trospass; Beg. v. Nuncl Mohun, 12 W. B. Cr. 33. 
Where a person entered into a havalai with the intention of con- 
veying food to a prisoner under trial detained there, it was held 
that such act did not amount to house-trespass ; Emp. v. Lala\ 
I. L. B. 2 All. SOL Where the promises in question bad been 
occupied as chambers) but at the time of the offence, and for some 
time previously, were unoccupied, it was held that they were 
properly described as a “human dwelling*'; lieg. v. Abhoyee, per 
Srothnul, C. J., iih Madras Session, 1882. 

Larking — The concealment necessary to con- 

stitute lurking Juiuse^irrspass would bo a concealment in a pantry, 
under a bod, behind a box, or such like. 

IfoHsr-hTraktng.^Tlio provisions of Sect. 445 do away with the 
nccoHsity <»f quoting the casi*H deciding what is a hreahiiuj, as they 
confirin in Home instances, and alter in others, the English law, 
and point out what kinds of entry constitute house-breaking. The 
illust rations sufficiently point out the nioaning of the section. If 
the prisoner bo caught inside a house at night, and the evidence 
shews that he could only have effected an enlrauco by scaling a 
wall, it is house-breaking; i R. J. awl I\ 560. In this sectiou 
the word “ t>(leueo*’ denotes a thing punishable under the Penal 
('ode, or under any sju'cial or local law ; R(*ct. 40, ante, p. 38. 

The offences of lurking house-trespass and house-breaking arc 
both rendon'd more serious, by the fact that they are committed 
between sunset and sunrise. 

In ca«4^s undtT those sections, it is always advisable to stale, 
under a rklelitrf, the intention with which the trespass is com- 
mitieilf but where the tres|mas is criminal and punishable if 
committed with one of a tmmbi*r of intentions, the charge will 
not be bad after conviction if the intent be not stated therein. 
Where, however, a particular punishment is provided for a 
tre«(US8 committed with a particular intent, e. g., as in Sects. 448 
to 4^ or 457, then the particular intent most be stated ; Beg. r. 
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Meh0r Dcf^talia, 16 Tl*. It, Cr, 03; Valmukand 
LLIL22 Calc. 891. 

Crixikal Trebpass. 

Sect. 447. Punishment for Criminal Trespass , — Whoevdt 
commits criminal trcqiass, shall be punished with im* 
prisonment of either description for a term which may 
extend to three months, or with fine which may extend 
to five hundred Bupees, or with both. 

Triable by any Maijistrats. A summons should issue in the first 
insianee, Polirv officers may arrest mthoiif a warrant. Defendants 
are Intilable. Xot cafn}>omJab(e, 

Kvtdenee. 

Provo the ircapiiS8,au(] the intent with which it wur committed. 
If it were with the intention of coininitlinf^ an offence, it will, in 
many easett, amount to an attempt to commit that offence, and, if 
punishable more severely an such attempt, ahould btv ao laid in the 
char^'t* ; ami m this case, the intent will not bo difficult t<» prove. 
The iliffieulty will arise where the intent to be proved is to intimi- 
ilaU\ imtult, or annoy, and there it must fie authored from the 
Hurnmucling circum^tanceN. If the defendant do actually ititirni* 
dat4\ insult, or annoy, he will be ptioiKhalile iitider the 603rd luid 
iiilh ovin^ siTtionH. \V hero the aceuacHl were convicted of cruiiinal 
tmipasR in driving; their carta acrosa an open ^i^reen in violation 
of an order jssuchI by the municipal commiiiaioiH^rH, and there 
waa uothiDfi^ lu the cane to shew that the municipal commiaaionera 
had aotbonty to issue an order prohibiting whc«eled vehicles 
from driving on the green, and as their geneml piwors as public 
conservators did not give them authority to issue any order, the 
breach of which would be criminally ponisbabie, the High Court 
quashed the conviction ; 5 Mad, 11, C, Ilcp* Apj», 88. 

Though criminal trespass is not one of the offences detailed in 
Sect. 489 of the Criminal Procedure Code, yet to a oonviction under 
this section may be added an order that those coovickd shall give 
recognisances to keep the peace if their conduct clear! v point to an 
intention to commit a breach; Jteg. r, Jhapoo, 20 \V, It, Vr, 37, 

An nnantboriaod diiiroas for rent ia punishable under tbia 



500 HouaE'muMflB with nniMT, he. [chaf. xnv 

aeotion; Aot X of 1859, Sect. 143; Ben. Act VUI of 1869, 
Sect. 99. 

Flying a private temy within a certain distance of a public 
feny is also pnnishable under this section ; Ben. Act I of 1866, 
Sect. 5. 

House-tbkspass. 

860t. 448. Ptini$hmetU for Ilome-iraijtau.—Whoevet com- 
niits honae-treapaas, ahall be pTuaiahed with impriaon* 
meat of either deaoription for a term which may extend 
to one year, or with fine which may extend to one 
thonaand Bnpeea, or with both. 

Triable by any MagUtrute, A wrrant $hmil(l itme in the first 
instanee. Police officers may arrest without a warrant. Defendants 
are bailable. Comfoundahle. 

Charge. 

That yon (tho said C I)) on or about the day of , 
at , did fomniit bousc-truspaas (to wit, by entering the 

dwelling'house of C I), with intent to inault tho said CD); and 
that you have thereby committed an offence punishable under 
Soct. 448 of tho Indian I'onal Code, and within, Ac, 

Evitlenfe. 

All that is nocessary on this point will bo found aiUt, pp. 552.557* 

IIOOBK'TUBSI-ASS WITH ImTSNT, Ac. 

Boot. 449. Ilousedrespiws to commit a ( 'uyital Offence. — Who* 
ever oommita houae'treapaaa in order to the committing 
of any offence puniahable wi^ death, ahall be pnniahed 
with tranaportation for Ufa, or with rigorona impriaon- 
meat for a twm not exoeeding ten years, and shall also 
be liable to fine. 

Soot. 4S0. Uouse^tresfoss to commit Offence puttishable with 
Transportation for TAfe. -Whoever oommits honae-treapaa in 
order to the committing of any offence poniahable with 

^ pnniahed with impriaon* 
mint of either deaoription for a term not exoaeding tan 
years, and shall also te liable to fine. 

Scot. 4U* Ilotmhlrespass to commit Offence jmnishahU wM 
Imprisonment.— WbMmr oonuBita hoasa-trewaas in ordai 
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to the oommittiiig of any offence pnniehable with 
priMnmentt ehall be pnniahed with imprUonmeiit of 
either description for a term which may eatend to two 
years, and shall also be liable to fine; and if the 
offence intended to be committed is theft, the term of the 
imprisonment may be extended to seven years. 

Sect. 452. Hou$e*(ve^im4fs a fler /Vr/>ai aiton^' WhOCVer COm« 
mits house-trespass, having made preparation for causing 
hurt to any person, or for assanlting any person, or fbr 
wrongfully restraining any person, or of putting any 
person in fear of hurt, or of assault, or of wrongful con* 
flnement, shall be punished with imprisonment of either 
description for a term which may extend to seven years, 
and shall also be liable to fine. 

fHK'tion 75 pn>vi<1eii for ptiaiHhmetit for a aeconc] 

offonco, oxcopt uiolor Uu* firai portion of Sih'I. 451. 

nwhr *<.'♦1 arn^ lr%alU^ Uy any MayUiraf^ff unltwii/ie 

offtu 't iniviuh*! tit r lu th* ftt tnj the Conriof 
a VfettU'ury or a MtijinttUil* of th*\tirnt or : 

thsmif uwier ^Vr^ oy ifo' (*outt of SfMttiont a Ptmidenry Afa- 
or <i Mnyi^Uatt uf fh* firnt ot urcond ; thoif* utuier 
SretH, 441* and 15(>, ly thr t^ourt of' Sof^Hoot, *4 trarrant $hottkl 
i*itu** in the fint in^tanco, Poli>'e ofirora may arretf without a 
trarrant. JJrf**ndan{» aro hailahle umfrr Sect. 451 if the ifUended 
offrnre I r not thft, I ut n/ft olhrrtrwr , hut not under the other 
*rrttons. Sot rompoundahh\ 

f Itargr. 

'Phut you (the kskI A B) on or about the clay of 

at , did commit houae-trcapanK (to wit, Ac.}, iu order 

to Ibe cominiiaioD of au offence puuictbablo with death, to wit, 
murder ( or hav^iug made preparation to assault a certain person, 
to wit, C I)} . and that you have thereby (H>mmitted an offence 
punishable under Sect. 44P (452) of the Indian Penal Code, and 
within^ Ac. 

71 r r 
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Charge* 

That you, on or about the day of , at , did 

commit lurking house- trespass (or house-breaking) (to wit, by, 
&c.) in order to the committing of an offence punishable with 
imprisonment, to wit, adultery or theft (or having made prepa- 
ration for causing hurl to some person) : and that you have there- 
by committed an offence punishable under Sect. 454 (455) of the 
Indian Penal Code, and within, Ac. 

Evidence. 

Provo the house-breaking, Ac., as ante, p. 558. The intent with 
which it is committed must be shown by the contemporaneous acts 
of the defendant. 

Il<)t>K-HKBAK1N'(i, BY NiGHT. 

Sect. 456. Punishment for Lurkinfj llouse^trespafis, hy 

Whoever commits lurking house-trespass by night 
or house-breaking by night, shall be punished with im. 
prisonment of either description for a term which may 
extend to three years, and shall also be liable to fine, 

Soie. 

Section 75 prorides for increased punishment for a second 
offenco. 

Act VI of 18(H, Sects. 2, 3, and 4, provide whipping as a 
punishmtmt in <*crtain cases ; sec ante, p, .5th3. 

Trhtfh' hy the f'ourt tf Session^ a rrvsidvncij Mayistratt% <>r a 
Mutjistt'fite of the ftrst or m rond vlajtft. A aarrojtf shonhf l^'sue in 
Ihv first imtnnci. Police offiars may arrest uitlumt a mirrant. 
Defendunis firt* not laUahlc. Xot romjxjumiaUc. 

1 7ion/f. 

That you (tin* said A II) on or alxmt the day of 

at , did commit lurking house-trespass (or house-breaking) 

by night (to w It, by, Ac., after the hour uf sunset and before 
the hour of sunrise) ; and that you have thereby commitU^ an 
offence punishable under Sect* 456 of the Indian Penal Code, 
and within. Ac. 
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£Wr/«H(V. 

Prove the larking hoase*tre9pM8 or boase-brenkingi and that it 
waa committed after the hour of snnaet, and before that of aunriae. 

Hot »l-BBBAKINO BV NlUHT, &C., TO l-OMWIT OmMOl, &C. 

Soot. 467. Lurkintj I{ou*f‘tre«pi$»$, by ICigkt, to rommif aa 
Offenre jmnuhahU’ irith ImpruK.>nmf»t. WhOOTOT OOUUBlitB 

larking hoaM«troipaaB by night, or honofr-breoking by 
night, in order to the oonunitting of any offenoe poniah- 
able with imprisonment, shall be punished with im- 
prisonment of either dMoription for a term whioh may 
extend to five years, and sh^ also be liable to fine : and 
if the offence intended to be committed is theft, the term 
of the imprisonment may be extended to fourteen years. 

Sect. 468. /ill rl;{»‘i .V'".. ^ H Siijhi.a/U’r iViipn* 

ra(i«»/:ir ciwiwj //ui-r.— Whoever commits lurking house- 
trespass by night, or house-breaking by night, having 
made preparation for causing hurt to any person, or for 
assaulting any person, or for wrongftilly restraining any 
person, or for patting any person in fear of hurt, or of 
assault, or of wrongful restraint, shall be punished with 
imprisonment of either description for a term which may 
extend to fourteen yestfs, and shall also be liable to line. 

Sol0» 

Section 7o provicicH for increased punishment for a sooond 
oflTenoo. 

Act VI of 18r4, Sects. 2.3, and 4, provide whipping as a 
punishment in certain cases; see anU^, p. 5^>3. 

Offtfire* nmirr Sect, Ahl are friable by the (Jourt of a 

Pr§$bfmey May ist rate, or a Maijutlralf of the fir tii or nreofol rUuf$ ; 
(haif umUr Sect. 458, by the Court of Seneion, a Preeiler^ey 
trate^ or a Mayulrale of the firni does, A warrant ekouUi ioMue tn 
ihs first instance. Polite officers may arrest wiihmi a trarrant. 
Defendants arc not baHabU, Not compoundabU* 
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Evidence, 

The charge and evidence in this case will be similar to those 
nnder Sects. 454 and 455, anie, p. 563, exce])t that the offence 
must be laid and proved to have been committed at night* 

It is not necessary to divide the charge into two counts when 
the facts prove a house-breaking by night with intent to commit 
theftf and theft in a building. The actual commission of the 
theft is concluHive evidence of the intent, and it is suiheient to 
convict for the major offence under Sect. 457 ; Math If, C. 20ih 
Januari/ ]M68; 2 Mml. Jur, 77 ; see, also, Key, v. Sahrav, 8. IF. 
R. Or. 5J. See, also, the notes to Sect. 71, anfet p. 50. 

Where the house-breaking is with intent to commit adultery, 
the fact that Ihe husband of the woman with whom the adultery 
was to have boon committed is not the prosecutor docs not absolve 
the accused from punishment under Sect. 457 ; Emp, v. Bandu, 
B, R, loth February 1814; but see 5 Mad, U, C. Rep, App, 5. 
If the husband do4*H not choose to prosecute, that is some 
evidence that he was a consenting party, and if so, the offence of 
adultery could not have boon committed, and the tre8p;iss could, 
not have l>eon (’ominitUHl with inbuit to commit arlultery, 
Bulmakand v. (ihaumimrnm, !, L, ll, 22 Cati\fp* 405. 

Attempting to commit house-breaking by uight, with iuteui 
to steal, is uot puui.Hhablc with whipping ; Rcy, v. Vt/fci, 3 Bom, 
U. <\ Jiep. t\ (\ 37. 

llunsh^ltUKAKINO, &<*, AMOMCJ^MLO liV (fRlK\Ol 8 lilKT, A< . 

Sect* 469. (Jri'fivim Hurl, S'r., nr--omj)anifin<i Iloxixt •inahimj. 

WhMver, whilit committing lurking house-trespan, 
or houM'breaking, oauset grioTono hurt to any person, 
or attempts to cause death or grievous hurt to any per* 
son, shall be punished with transportation for life, or 
imprisonment of either description for a term which may 
extend to ten years, and riiall also be liable to fine. 

Scot. 460. Join! I.iiilUilyto runt$hmi»l l\>r I/taih, A-r^eaused 
•« at the time of the oommitting of 

lurking house-trespass by night, or honse'brealdng by 
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night, any person guilty of tnohoffonoo shall woluntarUy 
oanse, or attempt to cause, death or grtewonshurtto any 
person, ewery person jointly oonoerned in eommittiag 
such lurking house^trespass by night, or honsO'breaking 
by night, shall be punii^ed with transportation for life, 
or with imprisonment of either description for a term 
which may extend to ten years, and shall also be liable 
to fine- 

Trill! If ly (he I'nurt uf Sreniun. ti'arran( ehouUl itiue in the 
fir*t imtanri'. Polirr i>ttirert iirrret without a inirninf, Defewl- 
anU an n<>^ baila^d*, Xof 

Chanj * . 

Tlmt you, th<' wtitl A H, ou or ahout tho day of 

at , t<>j»etUer with certain otherw, to wit, C I) and B P,^ 

jointly dtil commit houac-br(*akin^ (ar lurking hoimo^troMpniiK) by 
night (io wit, by, Ac.), aiui that ono of tho aaid person so com* 
iiiitting Mich offence, to wit, (* li, at the tiino c^f so cominittiiig 
Midi ofTi iicc, ilid voluntarily cause («r attempt to cause) death (or 
grievuuH Inirt) to :i certain pernoii, to wit, (# II, rind that you, the 
said A II. have thereby eMiiniiitted all idVeiici' ptiiiisimblo under 
Sect. 4ti’> »dthe Indian IViml (‘ode, and within, Ac. 

Kridfuee 

rnder Sect. 4ol» prove tho lurking house- trespass or house* 
briniking, as a»t* , p. ; und that, whilst Cfunniitting suck oflfoncOi 
the offeiHl<-r caus'd grievous hurt, or attempt e<| to canso death 
or grievous hurt to somepers^m. rnderSt*ct, 40^, a lurking house* 
trespavH, or hou»i**breaking by night, by two or more p<irsons« must 
Ire priveti. It iH not ncKVKsary that all should assist in tho actual 
breaking and eotenng, but they must either do tbat« or else he so 
near together, while the breaking, Ac., is going on, and the death 
or grievous hurt is Indug csuihmI, or attempted to caused, as 
to beabK^ to give immediate assistance; so that the presence of bis 
ooinpanions may be said to give aid and encouragement to the one 
who ts actually committing the more iM^rioas offence, lliesecttons 
do not define accurately the point at which the acts constituting^ or 
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goiog to conotitote, the principal offence, i.e., honse-breakingi 
most have arrived in order that they may apply to the subsidiary 
offence, but Btraighif Acting C* J., has held that sufficient must 
have been done to make the principal offence legally complete, 
and that they would not apply where the acts done only amount* 
ed in law to an attempt to commit the principal offence ; Emp. v. 
Imail Khan, /. I». R. 8 All, 64D, where certain persons were 
detected in the act of making a hole in the wall of a house, and on 
being arrested, one Bred off a pistol, and others attempted with 
lathis to rescue them. 

Under neither of these sections is it necessary to shew that the 
accused went out with the intention of causing death, &c. It is 
sufficient to shew that while the house-breaking, &c., was being 
committed, death, &c., was caused or attempted to be caused ; Bsg, 
V. Sabsd Ali, 11 Ren. L. R. U7 ; 20 W. R. Or. 5. 

The punishment of whipping cannot be inflicted under these 
sections, unless the accused is also charged with, and found guilty 
of, committing the principal offence with the intention of, at the 
same time, or thereby, committing an offimco punishable with 
whipping, under Sect. 2 or 4 of the Whipping Act. 

OriNINC. ClOSRU REOEITArLK von PliOPKRTY. 

Soot. 461. lirmkiwj (>p*m lUeeptaclv containing Pro-^ 

Whoevor dishonestly, or with intent to commit 
misoUefi breaks open or unfastens any closed receptacle 
which contains, or which he believes to contain, property, 
shall be punished with imprisonment of either deecrip* 
tion for a term which may extend to two years, or with 
fine, or with both. 

Soot. 462. Rrsakii^ optnh by Person intrust at mth t^uslody, 

•-^^hioever, being intrusted with any closed reoqptacle 
which oontains, or which he believes to contain, property, 
without having authority to open the same, dishonestly, 
or with intent to commit mis^ef, breaks open or unlbs* 
tens that reoq^taole, shall be punished with imprisonment 
ef rither desoription for a term which may extend to 
three yeexs, or with fine, or with both. 
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Section 75 provides for increasctl panishmont fora aocotid 
oflence under Sect. 462 . 

UHiU r Sed, ar$ truiU*^ \t/ <i Jfftjfiiifrafe, Of 

a Mfujisfraf^ of fhi Jird or jfr*roH*f umhr 6V<. 462 by ih^ 

Conri ofStsKion^ a Ptcjtihn ^y ora Magutratd oj the firet 

Qf erruiol A f at 'ant shouU is]*nr in the fir$i iftetmee* 

Vi 0 lv'r ofirrrjft huty a> rrd triihout n tratrant, Drfcndanie are bailable. 
Not amjHjuiuiahb , 

( 'hanje^ 

Tlmt \<»u, (t]i *>r i 4 l»out (lit* day of , nt , dis^ 

hom*sti\ \%iih to (Noiimit inwrliirf) did brimk ( 0 f| 

uidastcn) n nTtnin w'reptarlo, to wit, nil iron I’liost, which 

coniainoii (or wl,i< h \ *tu mippo'^od to I’tiuViuu) property, to. wit, four 
bdK fd 4 \ohn!im» f<»r «J«HI 1‘judi (whi<‘|i hhuI chiHod ntcepUclo had 
boon intnmtod to y<m withmit any iiuth<»rity to o|H!n the Manio); 
and that \mu liavt tin ndiy coninnttcd uii»»nfi‘nre piiniKhable under 
Sect. Itil (ti» 2 ) of tlu* Indian Penal Code, and wtiliin, Ac. 

Kv idno c. 

Tile evnl *nc(* t‘» “upport t!u‘M» (dinrp’H will be exactly thosatnn 
(iH tf the ( hurj^e bad been one of at teiiiptinK to the contents 
of the cloHotl n ceptii' le. In tact, t bene tw«> ofrencew iirnotmt to 
attempt to (omnnl theft, enmiiud breaeli oftruHl, and numdunf 
n'j*|K'etively, aiTordinj' to the 4 lefinitn»n of att^'iupta and the 
dluHlration o| an attempt t^» nteal given in >»cct. 511 , pouf, 

A largo circ’idar receptocle for grain, constructed of Mtmw with 
ttU u|)eiiuig in the top, and Mtuated m a back-yard, was held not 
t 4 > be place for the custody of properly'* within the mcstiing 
of Sect. 142 , anti p, 550 , and therefore, it was hebi tbst the 
ofleuee of house-breaking could iit>t bo comiiiitU^d in r<*K^>ect of 
it; but that the offiuice nwlly coaitiuUed was, ilio dishonestly 
Hit*aktng o|>en a closed n*cepta<’le cooiatnisig projicrly ; linlingi of 
Mad. H. C. 1665 , on Sect 457 . 

71 r c 
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CHAPTER XVIII. 

OkFSNCEB KBLlTI^a TO Do<TT*BNTS, AXI) TraDE AHD 

pROCBKTY Marks. 

Ofkenckb relating to Doccurnts. 

Fokgkry op Documents. 

Sect. 463. Fo;</ery.— Whoever makes any false docu- 
ment or part of a document with intmit to cause damage 
or injury to the public or to any person, or to support any 
claim or title, or to cause any person to part with pro- 
perty, or to enter into any express or implied contract, or 
with intent to commit fraud, or that frraud may be com- 
mitted, commits forgery. 

Sect. 464. Mtthwj a FnUe Dvcummi. — A person is said to 
make a false document— 

firitfhj, Who dishonestly or fraudulently makes, signs, 
seals, or executes a document or part <>f a document, or 
makes any mark denoting the execution of a document, 
with the intention of causing it to be believed that such 
document or part of a document was made, signed, sealed, 
or executed by or by the authority of a person by whom 
or whose authority he knows that it was not made, signed, 
sealed, or executed, or at a time at which he knows that 
it was not made, signed, sealed, or executed ; or 

S«>co*i<i/v, Who, without lawful authority, dishonestly 
or fraudulently, by canoellation or otherwise, alters a 
document in any material part thereof, after it has been 
made or executed, eitlmr by himself or by any other per- 
son, whether such person be living or dead at the time of 
such alteratimi ; or 

ThittUp, Who dishonestly or fraudulently causes any 
person to idg n, seal, execute, or alter a doeuauBt, knowing 
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tliat nudi person by rM«m of nnsoondiMW of aAnd or 
intoxication cannot, or that by reason of deoeption prao- 
tiaed nponbim, be does not know the contents of the 
docoment or the natore of the alteration- 

, 0 Jlltutratiofut. 

(a) A has a letter of credit upon B ibr Bnpees 10,000, 
written by Z. A, in order to deflraud B, adds a 
cipher to the 10,000, and makes the snm 
100,000, intending that it may be believed by 
B that Z so wrote the letter. A has oommittod 
forgery. 

(i) A, witbont Z’s authority, affixes Z’s seal to a do> 
ooment purporting to be a oonvoyanoe of an 
estate from Z to A, with the intention of selling 
the estate to B. and thereby of obtaining from 
B the purchase money. A has committed 
forgery. 

(. ) A picks up a cheque on a banker signed by B, 
payable to bearer, but without any sum having 
been inserted in the cheque. A fraudulently 
fills up the cheque by inserting the sum of ten 
thousand Rupees. A commits forgery. 

(</) A leaves with B, his agent, a cheque on a banker, 
signed by A, without Inserting the sum payable, 
and authorises B to fill up the cheque by insert* 
ing a sum not exceeding ten thousand Rupees 
for the purpose of making certain payments. 
B fraudulently fills up the cheque by inserting 
the sum of twenty thousand Rupees. B com- 
mits forgery. 

(•') A draws a bill of exchange on himself in the name 
of B without B's authority, intending to dis* 
conntit as a genuine bill with a banker, and in- 
tending to take up the bill on its maturity. 
Here, as A draws the bill with intent to deceive 
the banker, leading him to suppose that he had 
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the Mcuity of B, and thereby to diecoimt the 
bill, A is g^ty of forgery. 

(0 Z*s will contains these words— “ I direct that all 
my remaining property be equally divided 
between A, B, and C.” A dishonestly scratches 
out B’s name, intending that it may be believed 
that the whole was left to himself and C. A 
has committed foi^ery- 

(g) A endorses a Government promissory note and 

makes it payable to Z, or his order, by writing 
on the biU the words “ Pay to Z., or his order,” 
and signing the endorsement. B dishonestly 
erases the words ” Pay to Z, or his ord'r, ’ and 
thereby converts the special endorsement into 
a blank endorsement. B commits forgery. 

(h) A sells and conveys an estate to Z. A afterwards, 

in order to defraud Z of his estate, executes a 
conveyance of the same estate to B, dated six 
months earlier than the date of the conveyance 
to Z, intending it to be believed that he had 
conveyed the estate to B before he conveyed it 
to Z. A has committed forgery. 

(0 Z dictates his will to A. A intentionally writes 
down a difibrent legatee from the legatee named 
by Z, and, by representing to Z that he has pre> 
pared the will according to his instructions, 
induces Z to sign the will. A has committed 
forgery. 

O') A writes a letter and signs it with B’s name with- 
out B’s authority, certifying that A is a man of 
good oharactor, and in distressed circumstances 
fr omnnforeeeen misfortune, intending by means 
of such lettor to obtain alms from Z and other 
persona. Here, as A made a false document 
in order to induce Z to part with property, A 
has eonunitted forgery. 
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(k) A without B*t authority writoa a lottor and ilgiia 
it in B’l name, oertifying to A'o eharaotor, in- 
tending thereby to obtain employment under Z. 
A ha« committed forgery, inaemuoh as he 
intended to deoeive Z by the forged oertifioate, 
and thereby to induce Z to enter into an 
expressed or implied contract for aerrioe. 

' tki>lamiwn 1 . -A man's signature of his own name may 
amount to forgery. 

lUiuhaium*, 

('<) A signs his own name to a bill of exchange, in- 
tending that it may be believed that the bill 
was drawn by another person of the same 
name. A has committed forgery. 

( ) A writes the word aeoepted " on a piece of paper 
and signs it with Z’s name, in order that B 
may afterwards write on the paper a bill of 
exchange drawn by B upon Z, and negotiate 
the bill as though it had been accepted by Z. 
A is guilty of forgery ; and if B, knowing the 
fact, draws the bill upon the paper pursuant to 
A’s intention, B is also guilty of forgery. 

( ' ) A picks up a bill of exchange payable to the order 
of a different person of the same name. A 
endorses the bill in his own name, intending 
to cause it to be believed that it was endorsed 
by the person to whose order it was payable. 
Here A has committed forgery. 

(•/) A purchases an estate sold under execution of a 
decree against B. B, after the seisure of the 
estate, in collusion with Z, executes a lease of 
the eMate to Z at a nominal rent, and for a 
long period, and dates the lease six months 
prior to the seisure, with intent to defraud A, 
and to cause it to be believed that the lease 
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WM gnmted before the nifiiTe. B, though he 
eseoatee the lease in his own name, commits 
forgery by antedating it 

(c) A, a trader, in anticipation of insolvency, lodges 
dbots with B for A's benefit, and with intent 
to defraud his creditors, in order to give a 
colour to the transaction, writes a promissory 
note, binding himself to pay to B a sum for 
value received, and antedates the note, 
intending that it may be believed to have 
been made before A was on the point of insol* 
vency. A has committed forgery under the 
first head of the definition. 

Explamtion 2.— The making of a false document in the 
name of a fictitious person, intending it to be believed 
that the document was made by a real person, or in the 
name of a deceased person, intending it to be believed 
that the document was made by the person in his lifetime, 
may amount to forgery. 

Illiuitratiim. 

A draws a bill of exchange upon a fictitious person, 
and fraudulently accepts the bill in the name 
of such fictitious person, with intent to nego* 
tiate it A commits forgery. 

Sect 466. Punuhm«nt for Forgery . — Whoever commits 
forgery shall be punished with imprisonment of either 
description for a term which may extend to two years, 
or with fine, or with both. 

Soot. 466. Forgery of' a Jteeortl of o Court of Juntiee, ^r . — 

Whoever forges a document, purporting to be a record or 
proceeding of or in a Court of Justice, or a register of 
birth, baptism, marriage, or burial, or register kept by a 
public servant as such, ;or a certificate or document 
purporting to be made a public servant in his official 
oqweityiW ut authority to institute or defend a suit, er 
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to tsk« any prooaadiagt tlMnin, or to emllMi 
or a power of attorney, diall bo poniabod with inpriaeB- 
ment of eitber deooription for a term wbieb nuqr estend 
to oeyen yean, and eball also be liable to fine. 

Beet 467. »/ a valHallf iSVmri/y or a Will . — ^Wbo* 

ever forgee a doonment wbiob purport! to be a valuable 
aeourity, or a will, or an autbority to adopt a ani, or 
wbiob purport! to give authority to any peraon to make 
or tranafer a valuable aeourity, or to reoeive the principal, 
intereat, or dividoida thereon, or to reoeive or deliver 
any money, moveable property, or valuable aeourity, or 
any document purporting to bo an acquittance or reoeipt 
acknowledging the payment of money, or an acquittance 
or reoeipt for the delivery of any moveable property or 
valuable security, ahall be puniabod with tranaportation 
for life, or with impriaonment of either doaorlption for a 
term which may extend to ten yeara, and abiUl alao be 
liable to fine 

Sect 468 I'linje y /kit Ihi jnirpoiK oj I'hiulntg.—Whown 

commit! forgery, intending that the document forged 
ahall bo used for the purpoae of cheating, ahall be 
punished with imprisonment of either description for a 
term which may extend to seven years, and ahall alao 
be liable to fine. 

Sect 469. hiryfiy h hirm llfptiia/wn. WhOOVer OOm* 
mits forgery, intending that the document forged ahall 
harm the reputation of any party, or knowing that it ia 
likely to be used for that purpoae, ahall be punished with 
imprisonment of either description for a term which may 
extend to three years, and diaU alao be liable to fine. 

Note. 

By Act VI of IHC-l, Sect. 4, whipping rany bo inflicted in 
addition to tbo uboec punishment for a second oflonce of forgoiy, 
aa defined by Sects. 408, 46€, 467, 468 and 4Cit. 

Trutble If tJk ( ’uwt of Se$nuH. A trarratU thouU turn in the 
Jk§t Mwtanea. PoUu ofieen map net arrtH wUhent a wmtaU, 
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except when the valuable security forged is a promissory note of the 
OovertmerU of India, Defendants are bailable wider Sects, 465 
and 469, but not und^.r the other sections. Not eompoundable. 
Where the offence described in Sect. 463 is committed, by a party to 
a proceeding in any Courts in respect of any document given in 
evidence in that proceeding , the sanction of that Courts or of one 
to irhich it is subordinate, is reguirofl by Sect, 195 of the Cr. I\ 
t\, 1882. 

Charge^j^t/nder Sect, 465. 

That you, the said A B, on or about the , day of , 

at , forged a certain document, to wit, a letter of recoin- 

rnendation in favour of you, the said A B, purporting to be signed 
by one C D, with intent to cause a certain jxjrson, to wit, EP, to 
enter into a contract with you, the said A B, to wit, that tho stiid 
E F should employ yoti as a clerk ; luid that you have thereby 
committed an ofteuce punishable under Sect. 465 of tho Indian 
Penal Code, and within, Ac. 

C/iartje under Serf. 467. 

That you, tho said A B, on or about the day of , 

at , did forge a certain document purporting to bo a 

valuable sirurity, to wit, a bill of exchange for one thousand 
Uupot's, dated the <lay of , and payable thrci* 

months after ilic daU' thereof, purporting to be drawn by one John 
Smith upon and accept i‘d by f»nc Thomas Brown ; and that you 
have thereby commitk»d an offence punishable under Sect. 4t)7 
of the Indian Penal (^ode, and within, Ac, 

Add in vvrnj ens* a count for using as genuine the forged 
document , for trhieh see p. 589, 

I’Jvidenre. 

The thing which is forged must bo shewn to be a document, i. c., 
*‘ttny matUn* expressed or descrilied upon any substance by means 
of letters, tigurcs, or^marks, or by more than one of those means, 
intendiHi to usi^d, ov which may be usetl, us evule^nec of that 
matter and it is immaU^rial whether the evidence is intended 
for, or may bo used in, a court of justice or not. It must also be 
a {also doctttnent. A false doenment is not merely a writing con- 
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teimiig 1 immber of words which may bo iniiooeiiki as the body of 
a power of attorney without any sigoatiire to it, but that writtog 
phis something else, a sigoaiore or seal, which enables it to be 
used as eridenoe of the matter written* In other words, the/alt% 
consists in a docnment, or part of a document being sigoed or 
sealed with the name or sed of a person who did not in fimt sign 
or seal it ; In re Biaeai Ali» I, L, R. 7 CaL p* 355* There may* 
however, be documents complete in themselves without a signa« 
tore or seal, c. p., a chi addressed to a cashier by his master, 
directing him to pay the bearer some small sum, say five rupees ; 
and such a docoment, if forged, would be a false document, 
although unsigned ; for the falsity of a documeut really consists 
in its being msde with the intention of inducing the belief that it 
was msde by the authority of some one by whose authority it waa 
not made. Where the prinoner was rec|uested to make an entry 
in an account book belonging to the complainant to the effect 
that he was indebted to the complainant in a certain sum, and 
instead of so doing made an entry in a langnago unknown to the 
oomplainant, that be had paid to the latter that sum, it was held 
that this was uo forgery as the entry did not purpose to bo made 
by the authority of the oomplaiuant, but was only an attempt to 
cheat ; £etp. v. Kunju, /. £, iZ. 12 Mad, Hi, which was followed 
in Emp. v. Baltruht, B, 12. S^(h March 1892, where it was alleged 
that the accused had made false statements of fact in certain 
receipts and counterfoils with intent to defraud by misappropria* 
lion. The accused had, however, been acijuitted of mtsappro** 
priation, or intent to mistippropriate. 

Under the English lawythepatntingau artistes name in the comer 
of a picture, in order falsely to pass it off as an original pictnre 
by iimt artist, is not a forgery ; iZsp* v. Clois, 1 Dean, and IL 40O« 
And where B, the prosecutor, msde powders called B’s Baking 
Powders, which be sold in packets wrapped up in printed papers, 
and the defendant caused sgreat number of wrappe^rs to be printed, 
•o nearly resembling B*s as to deceive persoos of ordinary 
obaarvation, and make them believe th^ were B*a, in which the 
defeadanieneloaed powders of his own, which he fraoduleiitly 
•old as Fs powder; this was held not to be forgery, but obtesn* 
rs p c 



678 


VOBOBBT. 


£ohap« xfm 


ing money by false pretences ; Segf. v* Smithy 1 Dears, and B* 
506» These acfcsy however^ would most likely be held to be for- 
gery under the Indian Penal Code. The latter case would 
certainly come within the limits of the sections respecting false 
trade-marks ; and it seems very probable that, in both cases, the 
false matter forming the substance of the charge would be held 
to be a document within the meaning of Sect. 29, especially when 
reference is made to the Indian Eridenee Act, 1872, where a 
document is defined to be any matter expressed or described, 
for the purjmt* of recording that matter"^ The artist’s name 
was certainly inserted with the intention of being evidence of the 
artist himself having put it, and of recording that fact ; so, too, 
ill the second case, the papers were intended to operate as evi- 
dence of the baking powders being made by B. The offence of 
forgery may becommittedby a person who fabricates a faUe docu- 
ment purporting to be a copy of another document for the purpose 
of the same being used in evideuce; Ensan Chunder Dud v. Baboo 
Pranmuth MarehulPs Bengal Afp. 6V. 270, awl W. R. 

F. B. 71, The forgery of a document which purports on the face 
of it to bo a copy only and which, oven if a genuine copy, would 
not authorise* the delivery of inovoable property, is not punishable 
under Sect. 407 ; Reg, v. Naro (JopaU U, ( 7 . Btp. C, (\ .>6. 

The alleged false documeutt under English law, must appear 
upon the fa<*o of it to have been intended to resemble a true 
documeut of the description mentioned in the charge, so as to be 
likely to deceive persons of ordinary capacities ; R, v, Collicott, 

2 1048; R, v. Jun**s, 1 hecic/i, 204; although not perhaps 

those who might Im) scientifically acquainted with such documents ; 
R, V. ILmt, 2 East, P. C, 950. Even where, upon auiudictmeut 
for forging u bank-note, there appeared to be no water-mark in 
the forged note and the word ** pounds*’ was omitted in the body 
of it, the defendant beiug convicted, the judges held that the 
eonvtoiion was right ; v. EUiotit 1 Leach, 175. If, however, 
on Use other baud, the document is not such as might bo passed 
ofi as a true documeut of the dmmription which it purports to be, 
the defendant onght to be acquitted. A bill of exchange for three 
gouuNMi, not atUated as required by 17 Oeo. IlL o. 80, a. 1, 



•n4aS4«8.] 


fOMBlY* 


m 


wm boldea bj ih» not to be the tobjeet of on indiolMol 

far forgaij; beonnaoi if it were a gentiiiie initroaieiil, it woakl be 
ebeolately roid for want of the atteetatioii ; R. r.UofaU, 1 
481. So a bin of ejcehaage or oouatrj bank-note, whtrli» for 
want of eignatare, in iucompIeti\ or a nary bill payable to or 
order; JL v. Rietianh, R. athd /L 193 : Jfl t. Randal/^ it. 196; 
& r. Paieman, it. 455; R, v. Bufhrtrieh, 2 if. ami Rob^ 196; ia 
not the anbject of an lotiictoient for forgery. In ibeae oaaea 
theoinisaiou absolately riitatea the document; if, boweveri the 
omifsion do not ritiat^i it. forgery may be eommittod. It baa, 
howerer^ been tlecidi*d m Calcutta, that although the document 
may be entirely worthlean, legally, aa eridenco of the matter 
expreesed tfaereiu, yet it ih aufficteut tf the aecuaed Miored it lo 
be, and intended that it ahould bo, tiaod aa evidence of anoh 
matter; v. S/i//ii7 AU, 2 flea. lu A* fV, 12, 10, IK 
/?. Cr, 01. Forgery may l>e eomniitbul of a promiaaory note on 
omtainpiH) paper, even although the law pr4>hibiU the affixing 
of the xtamp afterword*. Morf4m*/t c/i 4 c, 2 /?/*#<, P, C 986 ; Bmf* 
r, Ramatami, L L* /Z. 12 if mi. 148. A man may be convicted 
of forging a will, although it appear* in evidence that the 
pretended tcalatoria alive, R v. Sierliftf/, I f4rw/i,U9; H yj^tiogan^ 
it. 449. So a man may be indicted for forgery ami uttering ti bill of 
exchange, altlorngh the name of the payee wan not endoraedon it ; R. 
V. IWrkf, 11. and li 149. A man, too, may Ih» indicted for forging 
an inatnimeut. which, if genuine, could not laMfiade available, 
by itwaou of »omo circuiiiNtance not appearing on the face of it, 
but to bo made out by extnnmc evidence, R v. M*tnio$h^ 2 
/aicA, 'ITina, a man may bo indicted for forging a deed, 

thoQgh not made in purKiiatice of the proviaiona of a particular 
atatote, requiring it to be in a certain form , IL v, f/yow, iZ. and 
JB, 255 ; R. v. Fr^d, ib. 8S9 ; or for forging a cheque, although 
it be poet-dated ; Jfcy. v. Tayhr, 1 f ami K. 213. 

The antedating of a docuroetit ui forgery ; Rag^ v. Boohmay 
QktmA^W.B ^V.23. See, aleo, iZey. v. /fiZeon, /i. il. 1 C. a 200, 
ia which a man, having executed a conveyance in fee cimple, after* 
wardt, intending to wweive, executed a leaae of the name propertgr 
for 999 yeara, and antedated it tn order lo cheat the pnrebaier 
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of the fee simple. lUmiration (h) to Sect. 463| and ilh (d) to 
Ikplanatum 1, seem to be founded on a similar state of circnm- 
stances. 

It must further be proved that the sip^istarej or other part of 
the document alleged to be false, is not of the handwriting of the 
party whose it purports to be, by any person acquainted with his 
handwriting, either from having seen him write, or from being in 
the habit of corresponding with him. It is sufficient, primd facie, 
to disprove his handwriting, and he need not be called to disprove 
an authority to others to use his name ; circumstances shewing 
guilty knowledge are enough ; Reg* v. Harley^ 2 JfcT. and Bob. 473. 
The testimony of the person whose handwriting is forged is not 
deemed the best evidence, and that of other persons only secondary ; 
R. y» Hiighes, 2 East, P. C. 1002; R. v. Maguire, R. and 22. 
878. The forgery can be proved by the examination of experts, 
as to the handwriting being genuine or an imitation from its 
appearance; Sect. 45, Indian Evidmee Act J.o/ 1872. On an 
indictment for uttering a forged will, which, it was alleged, had 
been written over pcnciUmarks that had been rubbed out, it was 
held that the evidence of engravers who had examined the paper 
with a mirror, and traced the pencil- marks, was admissible for 
the prosecution ; Reg* v. Williams, 8 C, and P. 434. 

It must also be proved expressly, or from surrounding circum* 
stances, that the alleged forgery was intended to represent the 
handwriting of the person whoso handwriting it is proved not to 
be ; or that it was attempted to bo uttered as the handwriting of 
a person who never existed ; P. v, Sponsonhy, 2 East. I\ 0. 99(j. 
9U7; P. V. Doimes, ih, 997; Beg. v. Shifalt AH, 2 Ben, L. R. 
A. Cf. 12, and 10 If. R, Cr, Cl ; Emp, v, Peru Raju, I, L, R, 
18 Mad. 27 ; or as having been made by the authority of a person 
by whoso authority it was not made ; Reg. v. Ramgopal Dhur, 
10 W* R. Cr* 7. Where the defendant uttered a forged note, 
and said that it was drawn by W H, of the Bull’s Head, it was 
holden to be sufficient to prove that it was not of the handwriting 
of that W H, although it appeared that there was another W H 
living in the neighbourhood; B. \. Hampton, 1 Mood. C. C* 
255. Where the prisoner obtaiiied money from B for a cheque 
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OB JoBBi, Lloyd A Co., poiporting to be draws by G. Andrews in 
&TOiir of— —Newman, Esq., or bearer, telling him that it was 
for Hr. Newman, of Soho Square, in whose service he was for 
three months, and that Mr. Newman had put his name on the 
back; and it appeared that no person of the name of 0. Andrews 
kept an acoonnt with Jones, Lloyd & Go., and that Mr. Newman 
did not write his name upon the back of the cheque, and that the 
prisoner never was in his service ; Porke, J. (after consulting 
Oatelef, J.), held this to be snfficiont pn'md /aeie evidence that 

O. Andrews was a fictitions person, and told the jniy that if 
G. Andrews really drew the cheque, the prisoner might produce 
him, or gpve some evidence on the subject ; R. v. Baekhr, 5 0. and 

P. 118. Where the prisoner was indicted for forging and 
uttering a cheque on Greenwood & Co., Army Agents and 
Bankers, purporting to be drawn by J. Weston, and a clerk in 
the army department was called to prove that J. Weston kept no 
account with his employers ; be also admitted that he did not 
know the names of all the customers, but added that be knew of 
no customer named J. Weston, and that, upon inquiry of other 
clerks, bo found that there was no such person ; Parkt, J., with 
the concurrence of Pattaon, J., and Ournty, B., held this to be 
frima facie evidence sufficient to call upon the prisoner to shew 
who J. Weston was : It. v. Brannan (J C. and P. 320. If, how- 
ever, the prisoner give a note entirely as his own, bis subscribing 
to it in a fictitious name will not make it a forgery, the credit 
there licing given wholly to himself without any regard to the 
name, or any relation to a third person ; Dumi'c Oate, 1 Lea, 
C. C. 69 ; lieg. V. Martin, 5 Q. B. D. 34. 

It must also be shown, either expressly or circumstantially, 
the defendant made the false document. Making a doenment 
or part of a document docs not mean merely writing or printing 
the body of the document, but signing or otherwise executing it, 
where exeention is necessary, so as to make it complete, as wo 
•peak of “ making an indenture," or " making a promissoiy note," 
by which is meant not the writing out of the body oy form of 
the instrument, but the signing it as a deed or note; In re 
Ali, I. L. B. 7 Cal,, p. 355. If the forgeiy consists in 
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in ilterationi this mnit be pmed to have been done hj tiie 
prisoner* Iftbe document or alteration be in the prisoner’s 
handwriting this may be proved by some person who has a know* 
ledge of it, from having seen him write ; GarrelU v. Alexander ^ 
4 Bep» 37 ; even once only ; William v. Warrall, 8 C.andP* 880 ; 
Warren v. Anderson, 8 Scotty 884, or his surname only ; Lewis v. 
8(vpio, li, and M. 89 : or from having been in the habit of 
corresponding with him ; Oould v, Jones, 1 W. BU 884 ; Earring^ 
ton, V. Fry, By, and M, 90; or acting upon his correspondence 
with others ; B, v. Slaney, 6 0. and P, 218. A conviction for 
forgery cannot be had unless it be proved that the accused Atm* 
self made a documentor part of a document with the intention of 
causing it to be believed that such document or part of a docu- 
ment was made by the authority of a person, by whose authority 
it was not made. It is not sufficient that he should instruct 
another person to do it in his presence ; Reg, v. Bamgopal Dhur^ 
10 W, J2. Or, 7 ; but see Reg, v. Mazeau, 9 C. and P. 676, seeus. 
The possession by a prisoner of a number of other documents 
•npposed to bo forged is no evidence to prove that he forged a 
particular document, the subject-matter of the charge under 
trial ; Beg, v. Parhhudas Jmharam, 11 Bom, IT. C. Rep. 90. A 
person who consents to act under a VookUarnamah, and attaches 
his name in token of such consent, does not thereby become a 
forger, if the Moohtearnamah toms out to be a forgery ; Beg, v. 
Bur jo Baricti, W, R. Cr. 70. 

If several combine to forge an instrument, and each executes 
by himself a distinct portion of the forgery, and they are not all 
together when the instrument is completed, they are all, neverthe- 
less, guilty as principals ; R. v. Bingley, R. and P. 446 ; as if B 
makes the paper, C engraves the plate» and D fills up the instru- 
ment, each widiout knowing that the others are employed, they 
are all principals ; R, v. Dade, 1 Mood. C. C. 807 ; R. v. Kirkwood, 
ib. 304, So, if several oouour in employing another to make a 
forged instrument, knowing its nature, they are all guilty of the 
forgery ; Reg^ v. Mazem, 9 C, and P. 676. 

Under the third clause of Sect. 464, a person may, also, make a 
false document under certain circumstances by the bands of another 
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pirty^ althoagli that piffty be ihe person wbo legally was authoria* 
ed to execute or alter the dooument If the charge be brought 
under the last part of that clause^ it must be proved that the 
accused actually practised deception so as to prevent the person 
signing from knowing the nature of the document, and the mei*e 
belief, that a paper was placed by the prisoner among a number of 
others for signature by the prosecutor, is not sufficient ; Beg. v. 
Nujeebutoolhh, 9 IF. B. Cr. 20. This third clause of Sect. 464 
alters the English law, for by that, however fraudulently a 
signature may have been obtained, it is not a forgery, if it was 
really made by the person whose signature it purports to be. 

The false document must be made *'with intent to cause 
damage or injury to the public or to any person, or to support 
any claim or title, or to cause any person to part with any 
property, or to enter into any express or implied contract, or with 
intent to commit fraud, or that fraud may be oommitted it isr 
not sufficient that the accused merely knew that the dooument 
might do injury; Fedti Hoasim v. Emp. 10 C. L. B. 184. 
Where a person, at the request of another who was sent to entrap 
him, forged a document purporting to bo made by a public servant 
under the belief that it was to be used in a pending suit, no suit, 
however, being in existence, it was hold that forgery bad been 
committed; llantdhany, Evip., /. L. R. 14 Cal. 513. It is, 
however, not necessary to jirovo that any person was actually 
defrauded by the forgery ; It. v. OiooLe, 2 Str. 901 ; JB. v. Goatee 

1 Ld. Raym, 737 ; if from tho evidence the intention to defraud can 

be inferred, oven although, from circumstances of which he was 
not aware, it was impossible for tho defendant to have defrauded 
the prosecutor; iZ. V. i2. and B, 154; Beg. v. Marcue, 

2 C. and K, 356 ; Reg. v. Hoaiiton, tL 777 ; or though the party to 
whom the document is uttered believes that tho accused did not 
intend to defraud him ; B. v. Sheppard^ B. and B. 169 ; see B. v. 
Harvey, 2 B. and C. 261, and iibe v. Mazagara, there quoted; nay, 
even, as it seems, though in fact no person could have been 
defrauded by the forged instrument; see the dictum of Maide, J., 
in Beg. v. Naeh, 2 Den. C. 0. 409, 503. Where a forged bill of 
axobaiigei payable to the order of the defendant^ was given a« a 
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pledge only, but to obtain credit, it was held to have been given 
with a frandalent intent; B. v. Birliett, B. and B, 86* A forged 
cheque drawn on the Worcester Old Bank was presented by the 
defendant to Ruffard’s Bank at Stourbridge, and refused, . and 
upon an indictment for forging and uttering the cheque with 
intent to defraud the Messrs. Buffurd, it was objected, that, as it 
was not drawn upon them, it could not defraud them; but 
Bo$anquetf J., held that, as it was presented at their bank for 
payment, it was evidence of an intent to defraud them ; B. v« 
Crou)ther, 5 C. atid I\ 316. The fact, that the prisoner has given 
guarantees to his bankers, to whom he paid a forged note, to a 
larger amount than the note, does not so completely negative an 
intent to defraud them as to withdraw the case from the con* 
sideration of the jury ; B. v. Jameg, 7 C. and P, 653 ; see Beg. v. 
Oaoke^ 8 C* and P. 682. On an indictment for forging and 
uttering a bill, it appeared that tho person whose name was used 
was informed of the existence of the bill at the time it passed 
into the prosecutor's hands, but did not repudiate it. The 
jury were directed by Byles, J., to acquit the prisoner, although 
tho person whose name bad been used was called as a witness, 
and denied having given any previous authority for the use of 
his name ; Beg, v. Smithy 3 F, and F, 504. Where the 
vendor of a plot of land altered the number by which it was de* 
scribed in tho deed of sale, after it was registered, doing so because 
such number was not the right one, and afterwards used this deed 
of sale in a suit, it was held that the alteration did not amount to 
forgery, and that the altered deed did not constitute a forged docn* 
ment, as the intention to cause wrongtul loss or wrongful gain 
was absent ; Emp. v. Fuieh, I. L. B. 5 AU. 2 1 7; so, too ; where the 
date of a document was altered in order to enable it to be present- 
ed for registration, it was held that it was not forgery, as it was 
not done dishonestly or fraudulently, althongh it amonnted to 
fiibrioating false evidence under Sect. 192 ; In re Mir Ehrar dK, 
J. Id. B, 6 Ca/. 482. Where A signed B's name to petitions to 
the Hamlutdar requesting bis assistance under Reg. XVII of 1827 
for the recovery of rent from B’s tenants, it was held that, even 
if A bad no authority from B to mgu his name, and if A wished 
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tiie Hamlatdar to believe that B had signed the petitions, no ior^ 
gery had been committed, because thei'e was no inteutiou to cause 
wrongful loss or gain to any one ; Reg, v. Bhavaniahaiikai , 1 1 Rom. 
H, C, Rep, 3 ; the loss to Qovorument of fees on the suits which 
would have had to be filed, if theso {H'titious had not beeu 
presented, is not a wrongful loss ; i7». The fabrication of a mnnud 
granting a title of honour does not amount to forgery ; Jan 
Mahofned v. Emp„ I. L, R. 10 584. The unauthori/4ed affixiug 

of the signature of the head master of a school to a certificate iu 
order to enable the person natnod tliorein to get perinission to 
present himself at a Upivorsity Kxamiuation is not forgery ; Emp, 
V. Uaradlain, L L, H, 10 t'a/. 380; but tho making of a false 
certificate purporting to l)i» signed by tho prmeijml of a college, 
tho possession of which would enable tho person named therein 
to attend lecture at another college paying a portion only of 
tho usual fees is forgery; v. aSWi/, /. Jj, IL 15 All, 210. 

The falsification of a record m order to conceal a previous act 
of negligence, not ainouutiiig to Iraud, is not f(»rg(*ry ; Emp, v. 
ShanLif, L h, R. 1 Rofn. 057, which was decidc'd on the absence 
of fniud only, and not on tho question whether or noi the act of 
the prisoners amounted to fubrieating a false document ; see, also, 
Efnp, V. Ma hnr Ilusmin, I. L, U, 5 All, 553, where tho ptipors 
were admittedly fabricated, but, as was lield, not fraudulently. 
Where a clerk, who had committed <Timinal broach of trust, sub- 
sequently made false entries in an account book with the iutontiou 
only of concealing such ofience, it was held that his act <lid not 
constitute tho utteiicc ol forgery; Emp. v, Jttianaml, f, L, R, 
5 All, 221, in which case a man’s signature had licen forged to au 
entry purporting to shew tliat that man had rec(*ived certain money, 
but Mahmoad, J., without discussing the questions whether the 
signed entry was a documeutf decided th(« case on the point of 
there being no fraud; see, also, Hvg, v. Jag^ahur rernhad, fi 
N.-W, P. Rep. 50; and Reg, v. Lai Gyumul, I P. Rep. 11. 

The principle on which the above cases of Emp, v, Maihae 
llu$$ain and Emp. v. Jiwanand wore decided has been widely 
and dangerously extended by Edge, C. J., in the cas(* of Emp. v. 
Qirdharilal, I. L. R. 8 AIL 053, the facte of which were ae 
74 p c 
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follows A forgery had been committed by which a sum of money 
was drawn out of the Treasury and paid to the wrong persons. 
The Civil Court afterwards, not being aware of the forgery, order- 
ed that sum to bo transferred to its own custody to the credit of the 
rightful owner, and an order to that effect was drawn up. A Trea- 
sury clerk, in order to conceal the previous forgery, altered the 
order so as to cause the amount to bo transferred to itself from the 
account of a third person. On these facts it was held, that, as the 
accountant probably had no intention of causing loss to the last 
named individual, the alteration did not amount to forgery. It is 
difficult to understand how this decision can be upheld, for the 
Court did not take* into account the loss which might accrue to 
the Tr(*astirer through tlu' altered order being acted on, nor did 
it allude to the intention to commit fniiid which was clearly pre- 
sent in th(‘ mind of the accountant, nor to the fact that the altered 
order enuMcd, or might have causc'd, the Treasurer to part with 
property wliieh he would otherwisi* not have parted with, any of 
which coTiHiderations would be suflicieut, it would seem, under 
these Hi'ctions to have made tin* act actually committed amount to 
forgery. Some of the bu’cgoing decisions may. perhaps, be upheld 
on the ground that there was not a fabrication of a document, 
but it would b(‘ well if they could all be considered and reviewed 
by a strong Full Ihmch oil the question of what ooustitutes fraud. 

Th(‘ casi's of v. Jitnmntul and Emp, v. Girdharilal were 
dissented fnun in Lolit Mohan v. Emp , 7. L. R, 22 (^al, 318. 

In Madras it has been held, that where money was misappro- 
priated, and :i receipt made purporting to shew’^ that the money 
was paid to a particular person to whom it was not paid, the fabri- 
cation of the rei'eipt amounted to forgery ; Emp, v. Sabapaii, 
i, h, B. 11 Mml, 411 ; followed iu Lolit Mohan v, Emp., 22 Cal, 
318. 'I'he fabrication of a certificate of character to enable an 
applicant to gt4 a vacant jK)8t, aud of a letter purporting to ap- 
point him to the post, amounts to forgery ; Abdul llamitf v. Emp,f 
I. L,n. 18 Cal ;w. 

Tho fabrication of receipts for the payment of rent in lieu of 
genuine receipts, previously given, which had been lost, does not 
amount to forgery ; Emp, v, Sheo JJayal, L L, B, 7 AIL 469. It 
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isy also, doubtful whether a forgery eomniitted for the purpose of 
preventing ,the carrying out of illegal act, t\ an othcor 
unauthorisedly stopping a portion of a bubordinato's pay, in order 
to liquidate his debts, is done dishonestly or frauduleutly ; Emp, 
V. Sfje<l Husain, iL 40;]. 

The intent to defraud a society is sutficiout, althougli the 
accused may be a nuMnl>er of that society ^ lletj, y, MiMniy, 31 
i, J, N, S, 3f. t\ 15r», and L» autl (\ 173. 

Under the Knglish law, if a man forges a dooiiinent, such as a 
diploma of the College of Surgeons, with intent tmly to induce the 
public generally, or particular persons, to believe that ho is a 
member of that college, but has no intent of eoinmittiug any 
particular fraud, or doing any speeilie wrong to any individual, 
he is not guilty of the ottein'e of forgery ; U. v. lIotiysoH^ 1 Jhars 
II, C, ( \ 3. Hut he might b«‘ under the IVnul C'ode, beeuuso 
he would do it with the intention <if cMiising persons to (‘liter into 
contracts with him. A t:ilsely ivpreM'iiteil hinisi'lf to be |] nt a 
University Kxaimination, got a hall ticket in H's ininn'.und headt'd 
and signed papers in answer to (|UestiunH in ll’s naiin* ; it was 
held that A had committed forgery; \. Appitsafiit, /. h, lU 
12 Mwl, lol ; approved of in Emp, v. Sushi, I, Ij, H. 15 All, 210, 

Claim, — The word claim is not limited to a claim to property, 
but is applicable to anything to which a elaimaiiL may consider 
himself entitled , Kmp. v. 6’o</o‘, I, L. IL 15 All. 210 ; diHaeiiting 
from a reinurk of Xorris^ d, in Imp, \, Uatudhun, /. Ji, 
19 Ciil, at p, 3;^ti. 

I*rop4uii/, -A written certjticate is property witlon tlio in(*aning 
of Sect. 403; Evip. v. Soshi, I. E. li, 15 All, 210. It is not 
necessTiry in order to constitute fa’geiy, that the prop(*rty to be 
parted with on the strength of the forged document should Ixi in 
oxiflteuce at the time of the forgery ; Kmp, v, Soshi, nii supra, 

Furycnj of a rcror#/.— 4 he false alteration (;f a police diary by u 
head constable is a forgery of a document made by a juihlic ser- 
vant in his public capacity : ii'f/* v. iliajhou, II W, It, ( r, 30*. It 
has, however, since been decided that Sect. 100 is not int^oidcd 
to apply to cases wdierc a public otiieer, or u pers^m acting for a 
public ulliccr, wlio»c duty it is to make entries in a public book, 
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knowingly makes a false entry) bat to cases where a certificate on 
the document is forged by some unauthorised person j^yith a view 
to make it appear that it was duly issued by a public officer. 
Therefore, where the accused, a servant of a public officer who 
paid him) with a view to save an estate from forfeiture, made a 
false entry in a book kept by him for the purpose of informing 
the Collector as to the rents paid into the collectorate, and of 
what estates the rent was in arroar, so that ho might take steps 
to enforce payment, it was held that the accused had not com- 
mitted an olfenee under this section, but that defined by Sect. 192, 
antCi p. 227j hi tr Jwjfjun Lall, 7 0. L. IL 35b. 

Any pc'rson making, signing, or attesting, a false certificate of 
a Parsi marriage is punishable under Sect. 4Gb; Act XV of 1865, 
Sect. 12. 

Forginij a valaabh^ Security, — The forgery and intent with 
which the false dcjcument is made must be proved as before. It 
must also be shown that the document comes wbthin the provisions 
of Sect. Mu. 

'Pho term ** valuable security i*^ dotiue<l by Seel. 30, ante, 
p, 35 ; and under that seetion it has been lu*l^\^that a settlement 
of an account in writing, although not ^'igned^oif person, is a 
valuable sociirity ; Itcg. v, Kapalavaya Sar^ija, 2 Mad* IL C. 
IJrp. 217. A deed of divorce is a valuable security; Reg, v. 
Aximooihh nii 11 TP. ll. Or, 15. 

"Wiir^ is dotiued in iSeet. 31, p. 3G. Forgery may bo 
committed by the false making of the will t)f a living person ; R, v. 
Murjiliy, 2 I\ C, 919; /u v. Sfeiling, 1 Leach, 99; JS. v. 
Ooogan, ih. 449 » or <if a non-existing ])erson ; R^g, v. Avery, S (\ 
and I\ 59b. So, though it be Mgned by the wrong Christian 
uamo of the person whose will it purports to bo; B. v. Fltigerald, 

1 Lmch, 2i). 

A turnpike ticket is a receipt; /iv/. v. Vitch^ and R(*g* v« 
HowUy^ 9 Coxa Cr. t\ IbO. So is a fictitious pass-book of a 
bank ; Reg* v. Smith, 31 L* J. N* S, M* t\ 174. 

The forgery of a collet'iorate ehelhtint i.s a forgery of a document 
coming under the provisions of this section; lug* v. Burish 
Chundrr litkfc, IF. R 1804, CV. 22. 
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Forgery wUh intent to injure Beputation ^ — A person who forged 
a draft petition, with the intention of neiug it as evidenoo» and 
which contained false statements calculated to injure the reputation 
of a person, has been held to be guilty of this offence ; v, 
A/t, 2 Ben* L* Rep, A, ^V, 12, and 10 W, JS. Or, OK 

The fact that a person was acquitted of a charge of forging 
poitah A is no bar to his being tried for forging pottah B, although 
the two pofiahe were, save us regards the land to which they 
related, identical, and notwithstanding that both were in evidence 
on the trial for forging pottah A ; Reg, v. DwarLamth Duit, 
2 Mad. J«r. 13J-; 7 ir. R. Cr, 15. 

To prepare lu conjunction with others a copy of an intended 
false document, and to buy a stamped paper for the purpose of 
writing it, and to ask for information as to a fact to bo inserted in 
such false document, do not amount to an attempt to commit 
forgery, but to an abetment of forgery, those all being acts done 
to facilitate the commission of the principal offence ; Re(j,\,Padala 
V* nkotaeiramif /. /y. li 3 Mad, 4. 

A charge of forgery should distinctly sol out the particular 
papers alleged to have been forged, by their proper description 
according to the term used in the section under which thochargo 
is drawn ; and, if the charge be one of uttering or possessing forg« 
ed documents, the nature of the documents uttered by, or fonnd 
in the possession of the accused should b(' stated with a like 
particularity, and the intent with which the documents were 
utlcr(Hl or possessed should also be stated ; Emp, v. Abajy L L, 
11 15 Bnm. 139 . 

In the definition of forgery in Sect. 4G3 the Ceylon Penal Code, 
after with intent to cause damage or injury to the public or to 
any person,*' odds " or to the Government of Ceylon." 

UsiNo A Forged Docdmfnt. 

Sect. 470. A Forged Document,— A false document made 
wholly or in part by forgery is designated a forged 
document." 

Sect. 471. Ceing a Jarged Document . — Whoever fraudu* 
lently or dishonestly uses as genuine any document which 
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he knowBy or has reason to believe, to be a foiled doeu- 
meat diaU be punished in the same manner as if he had 
forged such doonment. 

Triable bp ths Court of 8es$ion. A Moarrani should issue in the 
first instance^ Police officers may not arrest without a warrant 
unless the forged document be a promissory note of the Qovernment 
of India* Defendants are bailable^ unless the forged document 
be a promissory note of ths Qovernment of India. Not compound^ 
able. Sanction is required in the same eases as in forgery^ quod 
vide. 

Charge. 

That you, the aaid A B, on or about the , day of , 
at I fraudulently aud dishonestly did use as genuine a 

certain forged document purporting to be a valuable security, to 
wit, a forgod bill of exchange, Ac., you, the said A B, well know- 
ing or having roason to believe, at the tune you so used it, that 
the said document was forged ; and that you have thereby 
committed an oiTouco punishable under Sects. 4(>7 aud 171 of the 
Indiau Penal Code, aud within, &c. 

Evidence. 

The forgery must first be proved. Section 470 defines what 
is a forged document. Then it must be shewn that the defendant 
used the forged document as a genuine one. The words used 
in the English statute for this offence are otter, utter, dispose 
of, aud put off." Ou those words ArchboW says, p. 049, 20th 
edition To offer and to utter mean nothing more than that the 
party tendered, or attempted to pass, or make use of, the forged 
instrument, with the intent mentioned in the iudietuient ; these 
words do not import that the person to whom the forged instru* 
tnent was tendered actually accepted it with the intention to 
retain it, or was defrauded by it. Accordingly, we find that the 
Legislature, wherever they intended that the offence should not 
be complete without an acceptance ou the one part and a 
relinquishment on the other, have described the offence in words 
of a different appropriate meaning, such us * pay aud put off* (see 
I Easi^ P* 0* 179), or the like* The offence of uttering, which 
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is described by the words ^ effort utter dispose of, and pat off/ 
inclodes attempts to make use of a forged instrument, as well aa 
oases where the defendant has aotnally succeeded in making use 
of it” The word use ” is rather more extensive, it anything, in 
its meaning, than those employed in the English statute. The 
shewing of a forged receipt to a person with whom the defendant 
is claiming credit for it, which was held to bo an offering or utter* 
ing, although he refused to part wuth the possession of it, would be 
a using of it ; Reg. v. Radford, 1 Den. C. C. 59, 1 6\ and K. 707, 
So, wherea pawnbroker^ upon the heariugof an application to com* 
pel him to deliver up goods which had keen pledged with him (the 
money advanced, with interest, having been repaid) produced and 
delivered to the magistrates, through the hand of his attorney, a 
forged duplicate as the genuine one, which ho bad given when the 
goods were pledged, and which ho had received back when the 
money was repaid, this was held to amount to an uttering by the 
pawnbroker; Reg. v. Fitrhlr, 1 Dears, and B, C* (\ 175. Where 
the defendant placed a forged receipt for poor-rates in the hands 
of the proseentor, for the purpose of inspection only, in order, by 
representing himself as a person who had paid his poor-rates, 
fraudulently to induce the prosecutor to advance money to a third 
person, for whom the defendant proposed to be a surety for ita 
repayment : this was hold to baan offering; Reg. v. Ion, 2 Den. 
C. 0. 475. The presentation of a forged document for registra- 
tion, and obtaining registration, is a using of that document ; 
Reg.y. Azmooddeen, M W. R Or. 15. A conditional uttering 
is as much an uttering as any other. A person presented a forg- 
ed acceptance to the manager of a bank at which he kept an 
accountf saying be hoped that the bill would satisfy the bank as 
a security for the money he owed them, and the manager replied 
that that would depend on the result of inquiries, which th^ 
would have to make as to the acceptors; this was held to amount 
to a guilty uttering; Reg. v. Coolie, 8 C. and P* 582. 

The frandnlent intent must be proved as in the case of forgery ; 
Reg. V. Jaha Bua, 8 W. R. Or. 81; a general intention to defrand 
without the intention of causing wrongful gain to one person, or 
wrongful loss to another wonld, if proved, be sufficient ; Emp, v. 
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Dhantm Razee, I. L. R 9 Cal. 53, and 11 C. £. R 169; an 
intention to defrand the party against whom the document is 
used is a necessary inference to be drawn when a forged docn- 
ment is used with a guilty knowledge ; iL Where a person, in the 
course of an action brought against him to gain possession of a 
property, uses a forged document for the purpose of supporting 
bis litle, although there may be no necessity for the use of it, such 
a use is clearly fraudulent; ib. 

It is not necessary to prove that the defendant made the false 
document, but it must be shewn that it was false to his know* 
ledge or that he had reason to believe that it was false ; Reg* v. 
Hetnonuldi, 9 W.R.Cr. 22; Beg* v. Bholay, 17 W* R. ('r. 32 
The knowledge that the document is forged is not ordinarily 
capable of direct proof. It must, in all cases, be presumed by the 
court or jury from the circumstances adduced in evidence. Proof 
that the defendant lias passed other forged documents of the same 
description, if proved by legtimate evidence ; R. v. Millard, R* 
and R* 245 ; rtiises a probable presumption that ho knew the note 
for the passing of which he is now indicted to be forged; R* v. 
Wylie, 1 N* II* 92 ; It* v. Taitersall, ih, 93 ; B* v. Ball, R* and R* 
132; or that ho had other forged notes of the same description in 
his possession ; B, v. Hough, R* and It* 120 ; or, as it would seem, 
even of a different kind ; Dayley on Bills, 450 ; and if, in addition 
to this, it be proved tliat the defendant, when he passed the notes, 
gave a false name or address, or passed by different names while 
uttering different forged bills ; BayU\y an BilU^ 449 ; it amounts 
to a violent presumption of his guilty knowledge. Where a 
prisoner, who could neither read nor write, borrowed money and 
executed a bond, and afterwards repaid the money, receiving back 
what he believed to be that bond, which he afterwards filed in 
the Small Causes Court, in a suit in which ho was defendant, and 
this bond was alleged to have been forged, it was held that there 
was no evidence of the prisoner’s guilty knowledge; Reg. v. 
Bhejtay, 17 W. R. Or. 32. In the cases of £. v. Smith, 2 C. and 
P, 633, and R* v. Smith, 4 ami P. 411, it was ruled that if 
another uttering be made the subject of a separate indictment, it 
cannot be given in evidence to shew a goilty knowledge. Areh^ 
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ioH, howerer, p. 651, 20th edition, says In thocaHe otSe*j* v. 
Coifwaller Lewut, Carnarvon Sam. AiS, 1340, Lard Denman, C. J., 
said, that he could not conceive how the relevancy of the fact to 
this charge could be effected by its being the subject of another 
charge; and offered to admit tho evidence, although tho above 
cases were cited.** In a subsequent case ; Reg, v. Ar(on, 1 Rtm, 
407; Alderson, B., admitted such evidence; and in Juua 18(17, in 
the case of Beg. v. Zeigert, 10 Or. C. 555. iriVZej^, J., again 
admitted it. See, also, tho Evidence Aef, 1372, Se»'fs, M and 15 ; 
and Emp. v. Vajiram, I.L. R. 1(5 Rom. 414, and tho cases cited in 
the judgment of J. ; Makin v. A. (h tor X, Walen, 

[1894] A. C\ 57. 

A person was charged under this seetiou with Iraiidulently 
using as genuine a forged document, and having l>eon triinl by a 
jury and convicted was sentenced by tho Sessions Judge to ton 
years' transportation, iu consequence of the judge* considering 
that the document was of the nature of those specified in Sect. 
467, but on appeal to the High Court, it was hold that the charge 
should have distinctly set forth the offence as that of using adocu- 
ment of the nu<uro <'>f th(»s(* specified iu Sect. IG7; oth(*rwi.so> 
under the orders of (lovernraent, there was no jurisdietion to try 
the case by a jury, or having tried it, there v^us no jurisdiction 
to pass a senteueo for using such a lioeniiK'iu ; Reg. v. (tongurnm 
Malji, (» Rtmi. H. (J. Rep. (\ 13. 

Where an accused uses .mh genuine, in a eivil suit, a forgcjd 
document, he should be charged und(*r Sect. 171, and not under 
Sect. 196; Emp. v. Kltrrode Chutuier M^gumUar, 1. L. It. 5 r/>/. 7 ] 7 . 

Makiko, Ac., Count I ufeit Seals, Ac., foa ini* 

I’UUFOSE 01 FoKOERV, 

Soot* 472 . Making, (loanterfait Seal^ <^c., hj rnmmit Forgery 

under Sect. 467.— Whoever makes or oounterfeits any seal, 
plate, or other instrument for making an impression, 
^tending that the same shall be used for the purpose of 
committing any forgery which would be punishable 
under Sect, 467, or wilh such intent has in his possession 
any sudb teal, plate, or other instrument, knowing the 
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same to be coonterfeit, diall be pnniabed with traas- 
portation for life, or with imprisonment of either de* 
soription for a term which may extend to seven years, 
and diall also be liable to fine. 

Sect 478. Maliunj, a Counterfeit Seal, to commit a 
Forgery jmnishahle oiherv'iee.—WhoeveT makes or counter* 
feits any seal, plate, or other instrument for making an 
impression, intending that the same shall be used for 
the purpose of committing any forgery which would 
be punishable under any section of this chapter other 
than Sect. 467, or with such intent has in his possession 
any such seal, plate, or other instrument, knowing the 
same to be counterfeit, shall be punished with imprison- 
ment of either description for a term which may extend 
to seven years, and shall also be liable to fine. 

Triable by the Court of trarrauf should issue in the 

first insfanee. Police officers may )ud arrest inthonl a irarrani. 
Defendants ate not hailnhh. Not compoundal>h , 


Evidence, 


The ovideuce under those bections will bo sitiiilur to that required 
m charges for making dies for coining, except that the intent with 
which they are made is dideront. Goiintorfoit seals and forged 
documeuts were found in the prisoner’s possession, and, as he could 
give no satisfactory explanation as to how be became possessed of 
them, It was held that it was rightly inferred that he intended to 
use them fraudulently ; Reg, v. Kisto Sootuhr, 2 IK. It, Cr, o. 

Where sc vend seals of different descriptions were found in the 
postessioii of the accused with intent to commit forgery, it was 
held that there was a complete and separate offence under Sect. 
478 committed in respect of every seal found, and that the 
aecoaed could be It^gally convicted of a separate offence in 
respect of each seal, unless it appeared that several of such seals in 
their possession were for the purpose of oommitting one forgery; 
v. rtolwch Chundeff 13 IK. R* 1<>. 
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PO68IB8IOK Of fOBQlD DoOUMIKT*, 

Sect* 474. Haning fosse^^wh of a Forged DocumefU, wUh 

Whoever has in his poiieiiioii any doon- 
mentt knowing the same to be forged^ and intendingthat 
the same diall fraudulently or dishonestly be used as 
genuine, diall, if the dooument is one of the description 
mentioned in Sect. 466, be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine ; and if the 
document is one of the description mentioned in Sect. 467, 
shall be punished with transportation for life or witti 
imprisonment of either description for a term which may 
extend to seven years, and shall also be liable to fine. 

Tt*iiihle by the thvrt of Seeeion, A wareant ehould tssue in Hui 
first instance, Pol in* officers may not arrest mthoui a warrant, 
Defeyuhmh are not baitahle. Not eompoundable. 

Evidencf . 

The charge, reuiurkn, and ov idooco relative to the poaseaflion of 
rounterfeit com, p. »J] 1, aro applicable to this offence. Reference 
should also be made to the foregoing roinarka on forgery on 
Sect 463, and the uae of forged documeuta. 

To support a charge under this section the prosecution must 
prove (1) that the documents, in respect of which the charge in 
brought, are forged; (2) that the accused know them to be forged ; 
(8) tW he was in possession of them ; (4) that he intended that 
they should be fraudulently or dishonestly used as genuine ; (^) 
that each of the documents is of the description mentioned in Sect. 
466, ante, p. 574, or Sect. 467, ante, p. 575,'J^mp. v. Abaji, T, 7v. 
R. 16 Dumb, ]o 5 . 

Where a person took a forged dooument into court iu coonec* 
tion with a case, but did not actually use it, although he intended 
to do so if necessary, he was held to have been rightly convicted 
under thic section ; Beg. v, Uatim Moonshee, 8 W. li, Cr, IK 
Where counterfeit seal and forged documents were found in the 
prisoner's possession and be could give no satisfactory account of 
how he came into possession of them, it was held that the prt^Mr 
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inference was tlytt he had them in his possession with a frandolent 
intent ; Beg. v. Kislo Soonder, 2 W. B. Cr. 5. 

CoCNTBBPKITIKO DeVICE FOB AuTHISTICATIOS. 

SdOt. 476- Counterfeiting a Device wted for authenticeUing Doeu~ 
mente descriled in Hect. 467.— Whoever coTuxterMts npon or 
in the substance of any material any device or mark 
used for the puipose of authenticating any document 
described in Sect. 467, intending that such device or 
mark shall be used for the ptirpose of giving the appear- 
ance of authenticity to any document then forged or 
thereafter to be forged on such material, or who with 
such intent has in his possession any material upon 
or in the substance of which any such device or mark 
has been counterfeited, shall be punished with trans- 
portation for life, or with imprisonment of either de- 
scription for a term which may extend to seven years, 
and sball also be liable to fine. 

Sect. 476. Couutcrfrilhig a Ikvici fji tiulhenticutiny Uoeument* 
ithf iltHii It" Whoever counterfeits upon or in 

the substance of any material any device or mark used 
for the purpose of authenticating any document other 
than the documents described in Sect. 467, intending 
that such device or mark shall be used for the purpose 
of giving the appearance of authenticity to any docu- 
ment then forged or thereafter to be forged on such mate- 
rial, or who with such intent has in his possession any 
material upon or in the substance of which any such 
device or mark has been counterfeited, diall be punished 
with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to 
fine. 


TrinLle iij the Court of Seeeioti. J wnrrant ekouUl istue in the 
first PuUre ofiieere may not arreet without a warrant. 

Defendants are not laUable. Not compotatdaUe. Sanctum i$ 
rtguired in the same easts as, forgery ^ qnod Tide. 
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Eviden^^e. 

The evidence under these two sections will be similar to that 
required under charges of forgery. The cases which these two 
sections are intended to meet are those of forging water-'marks 
in paper intended to bo used as currency notes, and such like. 

In order to bring a case under Sect. 475, the docuinout the 
accused has in his possession must have some counterfeit marker 
device upon it, and it must be proved that the accused has tb(« 
document in his possession for the purpose of using such device 
or mark for the purpose of giving the appearance of authenticity 
to the document and the document must bo one of those mentioned 
in Sect. 467 ; Rey. v. Rughoonnndiin, 15 IF. /i. 6V. IS); limp* v. 
Aiaji* /.I. if. 16 Bom* 165. 

Destroyinci a Will, I'cc. 

Scot. 477. Frawhili^it DesiruciioUfSft\,of a IFi7/, cj(*c. — WhO« 

CTor fraudulently or dishonestly, or with intent to oause 
damage or injury to the public or to any persont cancels, 
destroys, or defaces, or attempts to cancel, destroy, or 
deface, or secretes, or attempts to secrete, any document 
which is or purports to be a will, or an authority to adopt 
a son, or any valuable security, or commits mischief in 
respect to such document, shall be punished with trans- 
portation for life, or with imprisonment of either descrip- 
tion for a term which may extend to seven years, and 
shall also be liable to fine. 

TvialU hy ihe Court of Stssion* A warrant ihould is$ue in ifir 
jlist instance, Bolice ijfficers may a)re$( u if haul a warrant* 
fendants are not latlal le. Not compoundalle* 

Evidence. 

A governmeut promissory note is a valuable security under 
this section; In re Madurai, L L. £.12 Mad, 54. A document 
is a valuable security, although not stamped, and so not receivable 
in evidence in a civil suit; 7 Mad, IL 0* Rep, App, 26 ; Emp. v. 
Ramasami, I, L, It, 12 Mad. 148. The tearing up of a poilah in 
a destruction of a valuable security within the meaning of this 
section; v. NUlar Mundle, 8 fF. R* Cr. 88. 
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Tlie Ceylon Penal Code omits in this section the words “ or an 
authority to adopt a son and after the words “valuable security” 
inserts “ or any record, register book, or document kept by any 
public servant in his capacity as such, or by any person in 
pursuance of any ordinance or statute ; ” and between “ such ” 
and “ document’’ inserts the words ‘‘record, register or.” 

Falbificatjon of Accounts. 

86ct. 477a. Fai»ificattoii of Aceoiintt. — ^Whoever, being ft 
elerk, ojfioer or eervant, or employed or acting in the 
capacity of a clerk, officer or servant, wilfully, and with 
intent to defraud, destroys, alters, mutilates or foltdfies 
any book, paper, writing, valuable security or account 
wMch belongs to or is in the possession of his employer, 
or has been received by him for or on behalf of his 
employer, or wilftilly , and with intent to defraud, makesor 
abets the making of any false entry in, or omits or alters 
or abets the omission or alteration of any material 
particular from or in, any such book, paper, writing, 
valuable security or account, shall be punithed wi^ 
imprisonment of either description for a term which may 
estend to seven years, or with fine, or with both. 

••Explanutiun.— It shall be Sufficient in any charge under 
this section to allege a general intent to defraud without 
naming any particular person intended to be defrauded 
or specifying any particular sum of money intended to 
be the subject of the fraud, or any particular day on 
which the offence was committed.” 

Trialle fy the Cowl of He^nion, A uarraut should issue in the 
first instance. Police officers may mrest without a warrant. 
Defendants are not bailallc. Sot compoundahle. 

Charge. 

Tbat on or about tlip day of A B, then being 

clerk to C D, did then and whilst he was such clerk as aforesaid, 
unlawfully, wilfully and with intent to defraud, destroy, to wit, by 
burning the eame, a certain book, to wit, a cash-book which 
aaid book then belonged to [or was in the poaaesaion of] the said 
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G hia employer^ and thereby committed an offence punishable 
under Sect. 477a of the Indian Penal Code, and within, &c.> 

Other r^hargee may he addeJ if necessary varying the mode of 
charging the offence^ or charging other separate arts, ^^rovided the 
whole numficr of separate acts, be mi more than three. 

Evidence, 

Provo that the accused at the time he committed the alleged 
offence was clerk to G. D., or a servant or officer as alleged iu the 
charge. The proof of this fact %^ill be the same as in eases of 
criminal breach of trust by a servant. Provo the destruction ot 
the book by the accused, or else that ho made a false entry, 
fraudulently altered one, or omitted to make one, as laid in the 
charge. It must also bo proved that the entiy, or alteration was 
false to the knowledge of the accused, if either of these acts be 
charged, or that the oiniasion was iutontional and a broach of 
dnty. The intent to defraud would probably bo inferred if the 
court or jury wore satisiied of the wilful destruction of the book 
in the one case, or of the wilful false entry, or alteration, or omis* 
sion in the other. The proof of other facts, however, might 
render such an inference irresistible, ns that shortly before the 
alleged acts of the accused, he had been questioned by his master 
about his accounts, and that the book destroyed contained or 
ought to have contained entries of such accounts, or that the 
false entry or alteration was made to conceal sonic unauthorised 
act of the accused. A person may lie guilty of making a false 
entry under this section, although he does not make such entr} 
with his own hands, but fraudulently and wilfully procures it to 
bo made by a third person acting innocently and without any 
knowledge that the entry is otherwise than true ; Iteg, v. Butt, 
16 Cox, Cr, Ca^ 664. 

This section is a reproduction m slightly varied phraseology 
of 33 and 39 Viet. C. 24, a. 1. 

TbADI and ProPSST\ MARKt'. 

Ufiko False Trade on Piioi*eety Maek. 

Sect. 478. Tra^e Mark.— A mark uwd for denoting that 
gaodaarethemannfMtnre ormerdiandiMof apartieular 
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penon is oalleda trade mark, and fortbe pnrpoees oftiiis 
Code the expression ‘ trade mark’ includes any trade 
mark whioh is registered in the register of trade marks 
kept under thePatents, Designs and Trade Marks Act, 1863 
[46 and 47 Viet. c. 57], and any trade mark which, either 
with or without registration, is protected by law in any 
British possession or fore4;n State to which the provisions 
of the one hundred and third section of the Patents, 
Designs and Trade Marks Act, 1883, are, under Order in 
Council, for the time being applicable- 

Sect. 479. rropertff .Var/is.— A mark used for denoting 
that moveable property belongs to a particular person 
is called a property mark. 

Sect. 480. Using a false Trade Murk , — WhOOVCr marks 
any goods or any case, package or other receptacle con« 
taining goods, or uses any case, package or other recep- 
tacle wi^ any mark thereon, in a manner reasonably 
calculated to cause it to be believed that the goods so 
marked, or any goods contained in any such receptacle 
so marked, are the manufacture or merchandise of a 
person whose manufacture or merchandise they are not, 
is said to use a false trade mark. 

Sect. 481. Usimj a false Property Mark. — Whoever marks 
any moveable property or goods or any case, package or 
other receptacle containing moveable property or goods, 
or uses any case, package or other receptacle having any 
mark thereon, in a manner reasonably calculated to 
cause it to be believed that the property or goods so 
marked, or any proper^ or goods contained in any 
such receptacle so marked, belong to a person to whom 
th^ do not belong, is said to use a false property 
mark. 

Sect. 482. /*«»• ishmentfor using a false Trade Mark or Property 

Sfarik.— Whoever uses any false trade mark or any false 
priq^erty viMk shall, unless he proves that he acted 
wiAout intent to deftraud, be punished with imprison- 
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mrat ofeit]i8rd6texipti0& for aterm whidi mayestond 
to one year, or with fine, or with both. 

Triable by a Presidency Magtelraie, or a Magisfraie of the Jinf or 
second class, A warrant should issue in thefrst instance. Police 
officers may not arrest wiihont a warrant Defendants are bailable. 
Not eompouudable. 

Charge, 

That yoa, the said A B, on or aboat the day of ^ 

at , did use a certain false trade*mark, to wit, a mark 

purporting to denote that certain goods were the manufacture of 
Bass & Son, whose manufacture they were not, in a manner reason* 
ably calculated to cause it to be believed that such goods were the 
manufacture of Bass and Son ; and that you have thereby commit* 
ted an offenco punishable under Sect. 482 of the Indian Penal 
Code, and within, &c. 

Evidence, 

These sections have been altered from the form in which they 
were originally passed, by the Indian Mei*chandizo Marks Act, 1 889, 
Act IV of 1889. The definition of trade mark was formerly '‘a 
mark used for denoting that certain goods havo been made or 
manufactured by a particular person, or at a 'particular time or 
place, or that they urn of a particular gualitg,^* It will be observed 
that the words in italics do not now form part of the definition of 
a trade mark, but they will be found included in the definition of 
**trade description/’ Further, it will be observed that tho words 
*^aro the manufacture or merchandize of ” are substituted for 
** have been made or manufactured by;*’ consequently, a trade mark 
does not now necessarily indicate that the goods to which it is 
affixed are manufactured by a particular person, but may also 
mean that the goods arc tho merebandizo of a particular person, 
1 . 1 ^., goods which ho ordinarily buys or sells ; but on tho sale by 
a manu/aeturer of such goods, who isttoi othendsc a dealer in them, 
there is in the absence of any usage in the particular trade or as 
regards tbe particular goods to supply goods of other makers, 
an implied cootract that the goods shall be those of the manu* 
fficturer’s own make ; Johnson v. RayUon, 7 Q« B, D, 488. 

7S r c 
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The cImbo fa; wfaicli the word trade mark” inclades tiade marfca 
registered under 46 and 47 Vict.c. 67 and trade marks protected 
under Sect. 108 of that statute^ is also new, and is in the same 
terms in which trade mark ” is defined in 50 and 51, Viet c. 28> 
$. 3. The statute, 46 and 47 Viet. c. 57, contained no definition 
of a trade mark, but that seems to have been left, as far as the 
interpretation of that statute is concerned, to be gathered from 
decided cases. The Merchandize Marks Act, 1 862, provided that 
the expression ** trade mark'’ should include any name, signature, 
word, letter, device, number, figure, sign, seal, stamp, diagram, 
label, ticket or other mark of any other description lawfully used 
by any person to denote any chattel, or (in Scotland) any article 
of trade, manufacture or merchandize, to be an article or thing 
of the manufacture, workmanship, production, or merchandize of 
such person, or to be an article or thing of any peculiar or 
particular description made or sold by such person ; and should 
also include any name, signature, word, letter, number, figure, 
mark, or sign which in pursuance of any statute or statutes for 
the time being in force relating to registered designs is to be 
put or placed upon or attached to any chattel or article during 
the existence of any copyright, or other sole right acquired 
under the proviHious of any such statutes ; but the whole of this 
Act is repealed by the Merchandize Marks Act, 1867. It will 
thus be seen that the Indian definition of trade mark includes 
trade marks os defint^d by common law as well as those to which 
the Merchandize Marks Act, 1887, applies, and that the term 
** trade description" includes a portion of the things which in 
the Merchandize Marks Act, 1862, came under the description of 
trade marks. 

The roost important alteration, however, is the change in Sects. 
480 and 481, of the words ihr inicni of causing it to be 

believed" to " in a manner reasonably calculated to cause it to be 
believed " that the goods are the manufacture, merchandise or 
property of some person whose manufacture, merchandize, or 
property they are not. The result is that fraudulent inteutioii 
is not necessary to bo proved by the prosecatio&; but by Ike 
altemtion introduoed into Sect. 482 the onus of proving that 
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ibere was no frandnlent intention is thrown upon the acensed 
person ; the mere use of a false trade or property mark being 
punishable as an offence unless the accused proves that ho used it 
without any fraudulent intent. The only facts for the prosecution 
to prove under Sect. 482 are that the trade or property mark 
is false and that it was aE&xed by the accused, or that he used a 
case^ with the trade or property mark affixed to it in such a 
manner as was reasonably calculated to cause it to bo believed that 
the goods so marked or which were in the case, &c., wero the manu* 
iksture, merchandize, or property of a person whose manufacture! 
merchandize, or property they were not. In his defance, the 
accused must prove that in so doing he acted without any intent to 
defraud. Of course, the absence of the fraudulent intent may be 
proved by any facts which would negative that intent, but Sect. 8 
of the Act, which is in the following words^ specifies certain fact 
which, if proved, will entitle the accused to an acquittal:-— 

Where a person is aecustd undsr Section 482 of the Indian Penal 
Code of using a false trade mark or property mark or by reason of 
his having apjlied a mark to any goods, property or recopiaek 
in the manner mentioned in Section i80 or Section 48\ of il^at 
Code, as the case may be, or tinder Section C of this Act of applying 
to goods any false trail c description, or under Section 485 of the 
Indian Penal Code of making any die, plate or other vistrument 
for the purpose of counter f citing a trade mark or property mark, 
and proves — 

(a) that in the ordinary course of his business he is employ id, 
on behalf of other persons, to apply trade marks or 
property marks, or trade descriptions, or, as the case 
may be, to make dies, plates or other insirvmenis for 
making, or being used in making, trade martis or ptv 
petty maths, and that in the case which is the subject 
of the charge ho was so employed and was not interested 
in the goods or other thing by way of profit or commis* 
sum dependent on the sale thereof, and 
^ (h) that he took reasonable precautions agwimt eommitimg the 
offence charged, and 
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(c) that he had, at the time of thi commiseiaii of the alleged 

offence, no reason to siapeet the genuineness of the mark 
or description, and 

(d) that, on demand, made by or on behalf of the prosecutor, 

he gave all the information in his power with respect to 
the persons on whose behalf the mark or description was 
applied, 
he shall be acquitted. 

This section, however, docs not seem to provide that no other 
facts shall be snfficieut to negative the intent to defraud. In 
England it has been held that, where a defendant had, in obedience 
to express directions, put up his silk in imitation of the plaintiff’s 
bundles, his execution of the order was not conclusive against him; 
Woollam V. Ratcliff, 1 B, and M. 259 ; but in India the mere fact 
of his putting the silk in such bundles wonld be sufiScient for the 
prosecution to prove, and the defendant would then have to prove 
his innocence under 8oct« 8. So, too, in England^ where defendant 
packed inferior brandy in the plaintiflTs cases at the request of an 
agent of the plaintiff, who was seeking to entrap him, Malins, V. 
0., refused the injunction with costs; Ilennrscy v. Kennett., Sebas- 
iianDig. 550. Unless, howevery the defendant knew he was deal- 
ing with the plaintiffs agent, it would be difficult for him to al* 
lege that he had no intention to defraud ; and he would have some 
difficulty in claiming the protet*.tiun of clauses (b) and (c) of Sect. 
8. lu Otr Ewing v. Choonelall, Coryton, 150, the defendant was 
restrained, though there was no ovidonce of bis having sold the 
spurious goods (which he had bought ready marked) to any but 
Uie pluintiflTs agent. 

The Indian Merchandize Marks Act, 1889, Sect. 9, which will 
be found in the Anpeudix, farther provides for the forfeiture of 
goods to which it baa been proved that a false trade or property 
mark has been applied. 

Under the Onstoms Act, 1878, Sect IS, oK (d), as amended by 
the Indian Merohandiae Marks Act, 1 889, goods having ap lied 
thereto a oonnterfeit trade mark or a falae trade deacriptioB can* 
not be imported into Biitiab India. 
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A trade or property mark is a mark u&ed| Ibat is, already in 
aae, not one that is intended to be used, and one that is nsed in 
respect of seme particular goods or person. ^ The word * trade 
markMs the designation of marks or symbols applied to a vendiblo 
commodity The Leather Cloth Comfathy (Limited) v. T/ie Jme* 
rican Leather Cloth Com f any (Limited), 33 L. J. N. 8, Ch.t p. 201 ; 
Singer Manufactwing Co. \.Loog, 8 App. Ca. 15, 32 , Goodfellow 
V. Prince, 35 Ch. D, 9. In the Leather Cloth case it is also said by 
Weetbiiry,L.Cn {p.201) Property in atradomurk is that right to 
exclusive use of some mark, name, or symbol in connection with a 
particular manufacture, or vendible commodity; consequently, tlio 
use of the same mark in connection with a different article is not 
an infringement of such right of property. If, thei*oforo, the 
trade mark contains in itself a clear and distinct description of 
the commodity to which it is affixed, it is not pirated by the use 
of a mark which, although in other respects similar, does not 
contain or give the same description, and which is impressed upon 
an article which is not of the nature or quality so described/' Sec, 
also, Hall \ . Barrow^ 33 £. J. Ch, N. S. 207, where it is said that 
*Uhe property in tho trade mark consists iu the exclusive right to 
the use of that mark as applied to some particular inanufacture." 
Tliis doctrine was acted ou in tho case of Haxivdl \. Hogg, 80 
L /. iV. S. C/i. 433, where it was decided that the mere registra- 
tion of the title of a magazine, and the aonouncement by adver- 
tisement tbat such a magazine was about to appear, but not fol- 
lowed by the actual issue thereof, was not sufficient to create ii 
property in the title; and in this case the judgment of tVilke, J., 
in Lawson v. The Bank of London, 26 L. J. N. S, C. P. 188, 18 
t\ B. 84, was referred to, and the following passage quoted with 
approval:— No action could, 1 apprehend, be maintainod for 
the sale of goods branded or stamped with another manufacturer's 
mark, which mark bad never been put forward to the world by 
the party complaining of the misuser of it.” To entitle a trader 
to relief against an illegal use of his trade mark in thb Court of 
Chancery, it is not necessary th^ the imitation should be so close 
as |o derive persons seeing the two marks side by side; but the 
degree of resemblance most be such that ordinary purchasers, 
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proceeding witb ordinary oantion, are likely to be misled; Seigo v. 
Provetende, L. R,} Oh. 192 ; and the actnal physical resemblanoe 
of the two marks is not the sole question for the Conrt; for if the 
plaintiff's goods have, from his trade mark, become known in the 
Buurket by a particular name, the adoption by the defendant 
ofa mark or name which will cause his goods to bear the same name 
in the market is as much a violation of the plaintiff’s rights as 
actnal copying of his mark ; ib. ; see also the explanation to Sect. 
28 of the Penal Code, as amended by Act I of 1 889. Althongh 
the defendant may have tome title to the nse of a name or mark, 
he will not be justified in adopting it if the probable effect of his 
no doing is to lead the public to suppose that in purchasing his 
goods they are purchasing those of the plaintiff ; 8euco v. Prote- 
tende, vhi tup. ; but where a person is selling an article in his own 
name, fraud must be shewn to constitute a case for restraining 
him from so doing, on the ground that the name is one under 
which another has been selling a similar article ; therefore, where 
a father had for many years exclusively sold a sauce under the 
title of " Burgess’s ” sauce, a court of equity refused to restrain 
his son from selling a similar article under that name, no fraud 
being proved ; Burgttt v. Burgees, 3 De O. M. and Q, 896 ; and 
22 L. J. N. B. Ch. 675. 

In the English Merchandize Marks Act, 1862, it was provided 
that, in order to constitute a trade mark, the mark claimed must 
be lawfully used, and a question may possibly be raised whether 
trade marks which contain false statements of a gross character 
are "lawfully used." A court of equity will not protect persons 
who have been in the habit of using such trade marks by granting 
an injunction to restrain their piracy, on the ground that the 
plaintiff, to entitle himself to claim the intervention of a court of 
eqaity, must come into court with clean hands. In Flossl v. 
Kwrritm, 10 Hare, 467, the court refused to protect the nse of the 
nane"Flavel’s Patent Kitchener," because it was shewn to the 
court that no such article had evw been patented ; and 46 and 47 
Vieii, 0 . 61, s. 105, prohibitsthe selling id an article as " patsput** 
whMi has not been patented. So in Pidding v. flows, 8 flvm., 
477,the oenrt relaaed an iiqnaotion,bseanae false statements ware 
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mide as to ihe preparation of tea oalled ** Howqoa’a Ifixtaia.^ 
In EiMm U J7sre» 78, and SolUmay v. Botbway, 18 

£sss, 809, lK>wev6r^ statements, though not striotlj true* mm 
held, under partionlior oiroumstanoeB, not to disentitle the plaintifl 
to be protect by an injunotion. In the Indian Penal Code, the 
words lawfully used do not occur; but the Indian Morohan- 
dine Marks Act, 1889, includes any statement as to goods being the 
flubjeet of a patent in the definition of the term trade desorip- 
tkm/’ Consequently! the adding of the word patent’’ to the 
trade mark of an nnpatented article would not amount to using a 
fidse trade mark but to using a false trade description. 

These sections do not include false statements as to quantity, 
quality or material, which fall under the provisions of the Act 
relating to false trade descriptions. 

That the false mark is used in a manner reasonably calonlated 
to oause it to be believed that the articles to which it is aflSsed 
are the manufacture! merchandiao! or property of a partionlar 
person must be inferred from the circnmstances of tho case* 

If the words Mappioi Sheffield,” are stamped on the blade o 
a knife, no doubt can possibly exist that they are used in a 
manner reasonably calculated to cause it to be believed that the 
knife was manufactured by Messrs. Mappiu of Sheffield. lu every 
case, however, iu which the manner is not evident at first sight, 
evidence must be given to shew that the use of the mark was snoh 
as to canse that to be believed which was not the troth. 

The offence of using a false property mark must apply to oases 
where the moveable property to which it is affixed is enhanced in 
value by tho mere fact of its belonging to a particular person, in 
couiseqaence of which the mark of ownership partakes somewhat 
of the nature of a trade mark. 

CoUKTXBFKlTlHa TlUPfi HaBX. 

Sect. 488. CounterfeUing a Trade J/ark.-^WhOdTer COim* 
tfigftits any trade or property mark ueod by aiiy other 
penon, ehaU be pimiehad with imprieonment of either 
diiQiiptioii te a term which may estead to two yea^ 
With flMf or with both. 
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Saot* 484* CtnmteirfeiHng a Property Mark need by a Public 

ServarU.-^Vfhae^ex ooimterfdts any property mark awd 
liy a public Berrant, or any mark used by a public 
senraat to deuote that any property has been manufte* 
tnred by a particular person, or at a particular time or 
place, or that the same is of a particular quality, or has 
passed through a particular office, or that it is entitled 
to any exemption, or uses as genuine any such mark, 
knowing the same to be counterfeit, shall be punished 
with imprisonment of qither description for a term 
which may extend to three years, and shall also be 
liable to fine. 

Offences under Sect. 483 are triahh by a Presidency Magistrate^ 
or a Magistrate of the first or second class; those under Sect. 484, 
by the Court of Session^ a Presidency Magistrate^ or a Magistrate 
of the first class. A summons should issue in the first instance 
under Sect 484 ; and a warrant under Sect. 483. Police officers 
may not arrest without a warrant Defendants are bailable. Not 
ampoimlnbh. 

Evidence. 

Tho ovidouoe nnder those sections will be similar to that under 
the sections relating to forgery, and using of forged documents, 
exoopt that the fraudulent iuteut in the counterfeiting need 
not be proved as the Indian Merchandize Marks Act, 1889, has 
struck out the words ** with intent to cause damage or injury to 
the public or any person, knowingly which formerly appeared 
in these sections betwc^ou the words whoever'* and ^'coun- 
terfeits.*^ 

See the definition of counterfeiting, Sect. 28 ante, p. 33, and 
Explanation 2, added by Act I of 1889, Sect. 9. 

Making Dib, &c. 

Scefc. 485. MuKittg, ^'c., cm, Die for eotmterfeiting any Trade 
Jfariit.— Whoever makes or has in his p o ss es s i on any die, 
l^to, or other instrument for the pnrpooe of oonntsar* 
Mtiaff a trade mark at property mark, or has in Us 
possession a trade mark or proper^ mark fbr the pupoas 
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of donotiiiK tbat any goods are the manullMitoie et 
aerdiaiidiBe of a person whose manufacture or mer« 
ohandise they are not, or that they belong to a person 
to whom they do not belong, diall be punished with 
imprisonment of either description for a term wUcih 
may extend to three years, or with fine, or with both. 

Triable by the Court of Seeeioih, a Preetdeney MagUtrate, or o 
Magistrate of the first close* A summons should issue in the first 
instance. Police officers may not arrest mthout a u*arran<. JDf/ind* 
amts are baUahle. Not compyundoble. 

Evidence. 

This section originally stood as follows : — Whoever makes or 
has in his possession any die, plate, or other instrument for the 
purpose of (making or) oounterfeitiug any public or private property 
or trade mark (with intent to uso the same for the purpose of 
counterfeiting such mark), or has in his possession any such property 
or trade mark (with intent that the same shall be used) for the 
purpose of denoting that any goods (or merchandize) lurrr made or 
manufactured by any particular person or firm by whom theywerenot 
made (or at a time or place at which they were not made, or that 
they are of a particular quality of which they are not), or that they 
belong to a person to whom they do not belong, &o. The parts 
in italics are expressed in the new section in other words, but 
without making any alteration in the meaning of those parts. 

The words within brackets have been omitted altogether, and 
the result of such omission is (1) that the making or possessing a 
die, plate, or other instrument for the purpose of counterfeiting 
a trade or property mark, or the possession of a trade or property 
mark for the purpose mentioned in the section is an oflTence irre* 
spectlia of the intention to use it ; and (2), the provisions as to 
localilfi^and qnality marks is omiUed and provi^ for by that 
porttou of the Act which relates to trade descriptions., It might 
be argned that the words ^^for the purpose of^ mesai ^'with intent 
to,’' bat the way in which they were used in the original section in 
coasieotion with intent’' would shew that they are eqnivaleiil 
to ^^snitable for, ” otherwise the spirit of the section wonld be 
77 p c 
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diUlBrentfrom that of all the other sections of the Indian Mwdian- 
dise Marks Act, which, in the first instance, do not regard the in- 
tention of the person accused, but leave it to him to prove that 
his intention is innocent. 

The charge and evidence under this section will be similar to 
those under the section relating to the making of a die for coun- 
terfeiting coin, see p. 303, ante ; and the charge should not con- 
tain any allegation as to the intention or knowledge of the 
accused. The defendant may claim an acquittal if he proves the 
fiicts set forth in Sect. 8 of the Indian Merchandize Marks Act, 
1889, ante, p. C03. 

Selling Goods with false Tbadb Mark. 

SdOt. 486 . Selling Qoode marked with a Counterfeit Trade 
Mark or Property Mark.—Whoever sells, or exposes OT has in 
possession for sale or any purpose of trade or manufac- 
ture, any goods or thii^s with a counterfeit trade mark 
or property mark affixed to or impressed upon the same 
or to or upon any case, package, or other receptacle in 
which such goods are contained, shall, unless he proyes— 
(a) that, having taken all reasonable precautions 
against committing an offence against this 
section, he had at the time of the commission 
of the alleged offence no reason to suspect the 
genuineness of the mark, and 
{h) that, on demand made by or on behalf of the 
prosecutor, he gave all the infwmation in his 
power with respect to the persons from whom 
he obtained such goods or things, m 
(r) that otherwise he had acted innocently, 
he punished with imprisonment of either description for 
a term which may extend to one year, or with fine, ot 
with both. 

Triable by a Preeideney Magietrale, or a Magieirale <(f the firet or 
oeeoml elate, A eumnumt tlumld item in thejiret inetanee, PcMce 
ofteen wag arreet without a warrant. Defendantt an baiUbk. 
Mot etmfoundabk. 
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Charge. 

That yoxkj the said A B, on or aboat the , day of ^ 
at I did sell certain goods, to wit, twelve reels of ootton^ 
with a connterfeit trademark affixed to the wrapper in which snch 
goods were coutainedi to wit, a mark purporting to indicate that 
the said goods were made by Taylor and Co., of Derby, and that 
yon have thereby committed an offence pnnishable under 8oct. 486 
of the Indian Penal Code, and within, &c. 

This section has been altered by omitting the provisions as to 
trade descriptions, and also by leaving out all the provisions which 
required that the selling, &c., should be with the knowledge that 
the mark on the goods sold, &c,, was counterfeit. The present 
section also goes further, and makes the selling, &c#, an offence 
unless the defendant proves the facts set forth in clauses (o), (i), 
and (c). Consequently, all that has to be proved by the proseou* 
tion is that the mark is counterfeit* and that tho defendant sold, 
&c., the goods on which it was placed. See, also, the remarks on 
tho use of a false trade mark, anht, p. 601. Any goods, Ac., 
having a false trade description may bo forfeited under Sect. 9 
of the Indian Merchandize Marks Act, 1 889. 

Making and using a false Mark. 

Sect. 487. llahing a Fake Mark upon any Beceptaelc containing 

(Jcxk/#.— W hoever makes any false mark upon any oase, 
package or other receptacle containing goods, in a 
manner reasonably calculated to cause any public ser- 
vant or any other person to believo that such reoeptaolo 
oontaina goods which it docs not contain or that it docs 
not contain goods which it does contain or that the 
goods contained in such receptacle are of a nature oar 
quality different from the ral nature or quality thereof 
ihaU| unless he proves that he acted without intent to 
defrgttd, be puniahed with imprisonment of either 
desoriptlon for a term which may extend to throe yean, 
or with fine, or with both. 
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Soot. 488. Punuhnmit for making Ute of my »uehFal$e Mari, 
•~Whoev«r makes use of any snob lUse mark in any 
manner prohibited by the last foregoing section shall, 
unless he proves that he aoted without intent to defraud, 
Ms punished as if he had oommitted an offence against 
that section. 

Triable by the Court of Session, a Presidency Magistrate, or a 
Magistrate of the first or second class. A summons should issue in 
the first instance. Police officers may not arrest without a warrant. 
Defendants are bailable. Not compoundable. 

Evidence. 

The offences under these sections are the same as those of conn* 
terfeiting a trade mark and using a false trade mark, wi'h this 
exception, that the mark used is neither a trade nor a property 
mark, but one which is used simply for the purpose of conveying 
official intimation of certain facts respecting goods. 

These two sections are altered in a similar manner to all the 
preceding ones, by not requiring the prosecution to prove that the 
act of the defendant was fraudulent, and by throwing upon 
him the burden of proving that his act was not done fraudulently. 

See, also, tho remarks under the use of false trade mark, ante, 
p. 001. As to forfeiture of goods, see Sect. 0 of the Indian 
Merchandize Marks Act, 1889. 

TAHrsBiNo WITH PROPRiitr Masks. 

Sect. 489. Tampering with Property Mark . — ^WhoCVCT VC* 
moves, destroys, defaces or adds to any property mark, 
biteu^ng <ff knowing it to be likely that he may thereby 
cause injury to any person, shall be punished with im- 
prisonment of either dmeription for a term which may 
eeitcad to one year, or with fine, or with both. 

Triable by a Preeideneg Magistrate or a Magistrate <f the first W 
sseeiMi clast. A sttoimoas should issue m the fast instance. PoMee 
iffieere wsay not arrest wUkaut a warrasst. Defendants ore haUabU, 
Not eompomdable. 
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Svidenc$. 

Prove the removal) deatrnoiioD, or defacing of the property 
mark by the defendant. Shew, also, that it was done with the 
intent to injure some person. If the mark was affixed to property 
which belonged to the defendant, the presumption in most oases 
would be that he had a right to do what ho liked with his own, 
but if the property was not his own, but only in his power for a 
short time, then the presumption would be, on the oontraiy, that 
he had a fraudulent intention in what he was doing. 

The words ''adds to aro new. 

TRADE DESCRIPTIONS. 

Aei IV q/'lSSO, Sect. 2. — Definition. 

Cl, (2) ** Trade d^cripiton*^ meant any (hecription, statement 
or other indication, direct or indirect,’^ 

(a) 08 to the number, quaniiiy, measure, gauge or weight of any 
goods, or 

{b) as to the place or country in which, or tAo time at which$ 
any goods were made or produced, or 

(c) as to the mode of manufacturing or producing any goods, or 

(d) as to the material of which any goods are composed, or 

(e) as to any goods being the subject of an existing patent, 

privilege or copyright ; 

and the use of any numeral, word or mark which according to the 
custom of the trade is commonly taken to be an indication of any of 
the above matters shall be deemed to be a trade description withm 
the meaning of this Act : 

(3) "/alee trade description ’’ means a trade description which is 
untrue in a material ruped as regards the goods to which it is applied, 
and inelvdee every atteration of a trade description, whether hy way 
of addition, effacemmt or otherwise, where that alteration makee Ihe 
deeeription untrue in a material respect, and the fact that a trade 
deeaiptieek ie a trade mark or part of a trade mark shall not prevent 
suck trade description being a false trade deeer^lum within the 
meminiq of (hie Act ; 
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(4) ^^goods^* nmns anything which is the subject of trade or 
manufacture : and 

(5) name ” vnclvdes any abbreviation of a name. 

Section 4, Provisions sufplemcnial to the definition of fake trade 
description, — The provisions of this Act respecting the appliccdion 
of a false trade description to goods or respecting goods to which a false 
trade description is applied, shall extend to the application to goods 
of any such numerals, words or maria, or arrangement or combinor 
tion hereof,' whether including a trade mark or not, as are or is 
reasonably calculated to lead persons to believe that the goods are the 
manufacture or merchandise of some person other than the person 
whose manujacture or merchandize they really are, and to goods 
luiving suoh numerals, words or marks, or arrangement or eom^ 
lination^ applied thereto, 

(2) The provisions of (his Act respecting the applieaiion of a false 
trade description to goods, or respecting goods to which a false trade 
description is applied, shall extend to the application to goods of any 
false name or initials of a person, and to goods with the false name or 
initials of a person applied, in like manmr as if such name or 
initials were a trade description, and for the puipose of this enactment 
the expression false name or initials means as applied to any goods 
any name or initials — 

(a) n/ot being a trade mark, or part of a trade mark, and 

(b) Imng vlentiaiJ with or a colourable imitation of, the name or 

initials of a person carrying on business in connection 
with goods of the same description, and* not having 
authorized the use of s%wh nams or initials. 

(8) A trade description which denotes or implies that there are 
contained in any goods to which it is applied more yards, fed or 
inches than there are contained therein standard yards^ standard 
feet or standard inches is a false trade description, 

Bediofi 6. Apflieation of trade descriptions, — (1) A person shall 
he deemed to apply a trade description to goods who^ 

(a) applies it to the goods ihemseleesf or 

(b) applies it to any oovermg label, red or other thing in orwiiH 

which the goods are sold, or are eepoeed^ or had inpoeeeth 
eianfor mlSf or any purpose of trade or mamfeudme^ or 
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(c) fiaeesy indom or annoxes my good» which atr sold, or art 
esqmod or had in fossession for mle or any furfosc of 
trade or manufacture, in, wUk or to any mwing, labeU 
reel or other thing to which a trade description hae been 
applied, or 

{d) usee a trade description in any nmnner reasonahly calcnluM 
to lead to the belief thai the goods in eonmeiion with 
which it is used are designated or described by that trade 
description. 

(2) A trade description shall he deemed to be applied %ehethcr it 
is woven, impressed or othmnse worked into or ammed or affixed to 
the goods or any covering, label, reel or other thing. 

(8) The expression covering*^ includes any stopper, cash, bottle, 
vessel, box, cover, capsule, ease,pnme or wrapper, and the expression 
**lab€l*^ includes any band or ticket. 

Note. 

Section 2, cl. 2, is a copy of Sect. 8, cl. 1 , part 2, of 60 and 51 
Viot. c. 28, except that in the definition of ** goods the words 
** or merchandize is omitted in the present Act after the word 

manufactnre.'^ The reason of the omission is not apparent, 
unless the framers of this Act considered that the word “trade* ^ 
included “ merchandize ” which doubtless it does. Clauses (o), 
(e), (d) and (a) will probably give but little trouble in their in- 
terpretation, but clause (4) has already given rise to many diffi- 
culties. The question to be determined is what is a statement as 
to the place or country in which goods were made or produced. 

The question as to time may be left out as it ought to give no 
difficulty. The term trade mark includes a mark indicating that 
goods are the merchandize of a particnlar person; consequently, 
it would seem that a trader in Bombay, having had goods made 
for him in England, would be entitled to mark those goods as his 
merchandize with his trade mark. Suppose that he choose to 
have no other mark on them than, say, Smith Bombay.” Under 
ordinaty circumstances, that wonld indicate, at any rate, that 
they been sopplied by Smith of Bombay and would be per* 
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leetly legal, onlesa it should be held that the mark indicated that 
the goods were made by Smith in Bombay, which would certainly 
not be the necma/ry inference according to well known cnstoms 
of trade* Mach less wonld it seem to be illegal in cases where 
the mannfaotnrer has pat his own mark on the goods, for the 
Bombay trader has also to pat his mark on them, the one being 
the manafacturer’s trade mark, the other the merchant’s. The 
only ground on which the patting the Bombay merchant’s mark 
in the form above given could be held to be illegal is that the 
mmttary inference is that the mark represents that the goods 
were made in Bombay. The only prohibition against the impor* 
tation of goods bearing a mark or name which is not that of the 
actual maker is where goods, not made in the United Kingdom 
or British India, boar the mark or name of a manufacturer, dealer 
or trader in the United Kingdom, or British India; Act IV of 
1889, Sect. 10. This would seem to support the view above 
contended for, but at the same time another di6Scalty may 
arise under it. Some goods are partly made in Germany, and 
are then sent to England to bo finished. When finished they 
are sent out to Bombay with no name on them, but that of the 
Bombay merchant. Does that contravene the last quoted sectionf 
I should think not, because, although a part of the goods is 
made in Germany, the goods as merchandize are in fact made in 
England. Take, for instance, a microscope, made in England, 
but fitted with foreign leases. The article exported is a micro- 
scope as a whole, and that has been made in England, and the 
lenses as such are not a microscope, and do not form part of it, 
even, until the process of fitting thorn to it has been performed in 
England. Oonsequently, the whole process of manuiacture of the 
article exported must be held to have been performed in England* 

Of course, the foregoing remarks do not apply to cases in which 
lhare is a false trade mark or description which is false by reason 
of its containing a positive erroneous statement or being a 
oolourable imitation of some one else's trade mark. 

On the sale of goods, by a manufacturer of such goods, isto 
It not oihorwite a dealer in ikem^ there is, in the absence of any 
usage in the particular trade ores regards the pi^ticolar goodsto 
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snpplj goods of other makers, ao implied eontraot thalthepwda 
shall be those of the manufacturer's own make ; Johtmn v, 
ion, 7 Q. h. D. 488- 

Section 4, clauses 1 and 2, with its sub-clauses (a) and (^) are 
copied from clause 2 and clause 3 with its sub'^clau^es {a) and (i) 
of the English Act, but clause 3 is not in the English Act, which, 
howerer, has to clause 2 a sub-clause (r), which is in the following 
terms *• ^any name or initials of a person which are either those 
of a fictitious person, or of some person not bond fide carrying 
on business in connexion with such goods.’^ Section 5 is a copy 
of Sect. 5 of the English Act. 

Section 4 extends the provisions of the Act Against false trade 
descriptions to marks which are not trade mni ka, but which per- 
form the functions of traile marks, and at tht» same time do not 
necessarily come within the tiefinition of trade descriptions. It is 
somewhat difficult to see the necessity of this s* ction, because the 
first clause of the definition of a trade mark **am>irk used for denot* 
ingthat goods are the mHiinfactnrf* or mi^rchandiso of a particular 
person ” would certainly include the marks and names mentioned in 
Sect. 4, cl. I and cl. 2 (<#) and (A), unites-* it is to be held that the 
word “used*' in the definition of trade maik means “has been 
accustomed to be used by a parr ictil ir person, so as to be recognia* 
ed as the trade mark of that fterson. If so, Sect. 4 would refer to 
other marks and .signs which would convey the same impression 
as a tiade mark, but which are probably manufactured for the 
occasion in such a way as to avoid being trade marks in tke 
foregoing sense of the word. This section is necessary in tba 
English Act because there is no definition of trademark in it| and 
the offences with regard to trade marks are forgery of a trade 
mark, and falsely applying to goods any trade mark or any mark 
so nearly resembling a trade mark as to be calculated to deceive ; 
coiis«»queDtly, the expression ^trade mark ’ applied only to a mark 
which was actually in use by some one, and therefore capable 
of being forged or imitates whereas under the Indian Aot^ 
under Sects. 478 and 480, unless the foregoing interpretation 
of **osed** be accepted* it is evident that the fabe mark need not 
be a forgery or itmution of a previously existing mark so leng 
7S r c 
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a« tlie inference to be drawn from it as to the mannfacturer or 
merchant is false. 

Under the provisions of Sect. 16 of this Act the Supreme 
Government have issued instructions which are to be observed by 
Criminal Courts in dealing with variations between a trade de* 
soription and the goods to which it is applied. These will be 
found in the appendix* 

Applying a false trade description. 

Seeticm 6'. Penalty for af flying a false Trade Description, — If a 
person applies a false trade description to goods f he shall, sulgeei to 
(As provisions of this Act^ and unless he proves that he acted w%thout 
intent to defraud, be punished with imprisonment for a term which 
may extend to three months or with fine which may extend to two 
hundred rupees, and in the ease of a second or subsequent conviction 
with imprisonment which may extend to one year, or with fine, or 
with both, 

Tfiahle by the High Court, or any Court constituted under the 
Cfimhutl Procedure Code, but in the case of a second charge being 
made mjainst a person previously convicted under this section, no 
Magistrate of the third class can take cognizance of the offence, A 
summons should issue in tlie first instance. Police officers may not 
arrest without a warrant. Defendants are bailable. Not 
compottndahle. 

Evidence, 

All that the prosecution has to prove is that the defendant has 
applied a trade description to certain goods^ and that the trade 
description so applied is false as defined in Sect. 2, cl. (8), of the 
Act, ante, p, 618. What is an application of the description is 
defined in Sect. 5, ante, p. 614. On proof of this the defendant 
must be convicted, unless he can prove that he acted without intent 
to defraud, see ante, p. 60S. The respondents, who were manu- 
facturers of gunpowder in England, entered into a contract with 
the Eoj^lish Government to supply powder. Owing to an acci« 
deut they were unable to manufacture the powder themselves, and 
itt order to carry out their contract they bought German powder, 
of a naality equal to that of their own manufactare, put it into 
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barrels supplied by Goyerninexitj and put labels upon tbe bands 
containing th^ir own name, and a description applicable to the 
powder of their own manufacture which they would have deli* 
vered if they had not been prevented by thtaccident, but without 
any indication that tbe powder was of German manufacture. Held, 
that the respondents were guilty of the ofience of applying a false 
trade description to goods, and that they had acted with inteut to 
defraud; Starey v. The Chilworik Gunpowder Co,, 24 Q. 

A person delivered casks of beer and left with them an invoice 
descril) nnr them as barrels. The delivery of such an invoice 
might aiiiount to the application oi the trade description of bar- 
rels to such casks, although the invoice was not physically 
attached to tbe casks, or any of them , Budd v. Luecut [1891 J, 
1 Q. B. 408. 

Fraud under the Merchandise Marks Act is not used lu the 
sense of putting ofi a bad article on a customer as a good one, but 
the putting off on a purchaser of an article different from that 
which he intends to purchase, and believes that he is purchasing ; 
bin fey v The Chilmtih Qunpowder Co, 24 Q. B /A 90, 

If he proves the facts set forth in Sect. 8 ante, p. 608, he will 
be entitled to an acquittal. Under Sect. 9 of the Act, vide 
Appendix, goods bearing a talso trade description may be 
forfeited. 

ScuJ^o, &c., Goods ijbakino a Falsi Tsadi DiscEimoN* 
Section 7. Penalty for selhny (iooiU to which a faUe Trade 
Deerripfion iff applied.^ If a person nells, or exposes, or has $n 
possession for sale or any purpose of trads or manufaeiure any goods 
or thmgs to which a false trade description is applied he shaU^ 
unless he proves — 

(а) that, having taken all reasonable precautions against earn- 

miiUng an offence against this section, he had at the time 
of the ecnmisMion of the alleged offence no reason to 
suspect the genuineness of the trade description, and 

(б) that, on demand made by or on behalf of the promeutor, 

he game all the information in hie power with nspeei Ut 
the persons from whom he obtained such goods or tMnge or 
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(<) that Uhmm% he had acted umoeenilyy 

punished vith imprisonment Jar a term which may extend to three 
months orwiih fine which may extend to two hundred rupeeSy and in 
ease of a second or suhseguent eonviclion with imprisonment which 
may extend to one year, or with fine, or with both 

Triable by the High Courts or any court constituted under the 
Criminal Procedure Code, hut, in the case of a second charge being 
made against a person previously convicted under this section, no 
Hagistrate of the third clans can taLo cognizance of the offence, A 
summons should issue in the first instance. Police officers may not 
arrest without a warrant. Defendants are Imlable, Not com^ 
poundahle. 

Evidence , 

Prove the sale, exposure for sale, or possession for sale, or for 
fttiy purpose of trade or manufacture, and that the goods or things 
bore a false trade description. On such proof the defendant will 
then be bound to prove the circumstances mentioned in clauses 
(a), {b) and (c) if he wishes to avoid a conviction. 

The appellaut, a mineral water manufacturer, was possessed for 
the purposes of his trade of glass bottles, on which were moulded 
his name aud address, “T. Wood, 430, Hackney Road/’ A con- 
siderable number of his bottles so moulded found their way into 
the possession of the respondent, who was also a manufacturer of 
mineral waters. The respondent caused such bottles to be filled 
with mineral water of his own manufacture, and issued them so 
filled to his customer; but before issuing them, he caused a paper 
label bearing his own name aud address to be affixed to the bot- 
tom of each bottle, aud the delivery of such bottles to his custom- 
ers was ID every case accompanied by an invoice in the following 
lerms/*Reoeived from r. Burgess, Mineral Water Manufactui^.” 
Be had no authority from the appellant to use bottles bearing 
the appellant’s name. On the loth of January, 18::f9, there were 
found iu the respondent’s van, in the coarse of sale and delivery 
to the respoodeut’s oastotnars* certain of the appellant’s bottles 
moulded, filledi and labelled as aforesaid. The respondent was 
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thereupon gammoned for havin|v in bis possession for sale goods 
to which a false trade description, namelj, the false name of T* 
Wood, was applied. 

The magistrate found as a fact that the name T« Wood was 
applied as a trade description to the contents of the bottles ; bat 
he also found that the respondent hud no intention to defraud his 
customers by reprc'^Hetiting his mineral waters to be of the appeb 
lant’s manufactun and dismissed the summons. Lonl Coleridge, 
C. J.,aud MatAeu*, J, however, held that the mnvristrute was wrong 
in dismissing the summons as un intent to deuaud the purchaser 
was not a necessary ingredient in the ofleuce charged; irood v. 
hurgcHB, 24 Q. b* 1). 1C2. 

Under iSect. 9 goods or things bearing a false trade description 
will be liable to forfeiture. 
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(b) tiiat ^h^rwke hs had acted imoemtly, 

punighed idth imprUmmentJor a term which may extend to three 
laenlhe orwiihfine which may extend to two hundred rupees^ and in 
ease of a eecond or eubsequent conviction with imprisonment which 
iMg extend to one year^ or with finCy or with both 

Triable by the High Courts or any court constituted under the 
Criminal Procedure Code, hut, in the case of a second charge Imng 
made against a person previously convicted under this section, no 
Magistrate of the third class can taUo cognizance of the offence. A 
summons should issue in the first instance. Police officers may not 
asrest without a warrant. Defendants are hadable. Not eom^ 
poundabk. 

Evidenci. 

Prove the sale, exposure for sale, or possosaion for sale, or for 
any purpose of trade or manufacture, and that the goods or things 
bore a false trade description. On such proof the defendant will 
then be bound to prove the circumstances mentioned in clauses 
(a), (b) and (c) if he wishes to avoid a oouviction. 

The appellanti a mineral water manufacturer, was possessed for 
the purposes of his trade of glass bottles, on which were moulded 
his name and address, Wood, 430, Hackney Road.’' A con- 
siderable number of his bottles so moulded found their way into 
the possession of the respondent, who was also a manufacturer of 
mineral uraters. The respondent caused such bottles to be filled 
with mineral water of his own manufactnre, snd issued them so 
filled to his customer; but before issuing them, he caused a paper 
label bearing his own name and address to be affixed to the bot- 
tom of each bottle, and the delivery of such bottles to his custom- 
era was in every case accompanied by an invoice in the following 
terma, ^^Reoeived from T. Burgess, Mmeml Water Manufacture.” 
Be had no authority from the appellant to use bottles bearing 
the appellant’s name. On the loth of Jauunry, 1839, there were 
foQud in the respondent’s van, in the course of sale and delivery 
to the respoodeat’s oustomersi certain of the appellant’s bottles 
moulded, filled) and labelled as aforesaid* The respondeut was 



dsuJMo G0006 wrrtt a talbs tbahs oncmritoN. 621 


thereupon sommoned for haTini:^ in his possession for sale g^oo6t 
to which a false trade description, namely, the false name of T* 
VVoodf was applied. 

The magistrate found as a fact that the name T. Woi^ was 
applied as a trade description to the contents of the bottles ; bat 
he also found that the responclent had no intention todefinud his 
customers by representing his mineral waters to bo of the appel- 
lant's maiiufacturt .md dismissed tbe summons. Lord Coleridge, 
C. J., and Mafheu , J. howe\6r, held that the mnuristrate was wrong 
in dismissing tbe summons as an intent to detiaud tho purchaser 
was not a necessar) ingredient in the offence charged; ITood v. 
Bargees, 24 Q. B. />. 1G2. 

Under ^ect. 9 goods or things bearing a false trade description 
will be liable to foi foiture. 
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CHAPTERXIX. 

Criminal Hbeach of Contracts op Service. 

Id the repoit of the Indian Law Commissioners, the following 
remarks upon this chapter are found; — We agree with the great 
body of jurists in thinking that, in general, a mere breach of con* 
tract ought not to be an offence, but only the subject of a civil 
action. To this fronoral rule there are, however, some exceptions. 
Some breaches of contract are very likely to cause evil such as no 
damages, or only very high damages, can repair, and are also very 
likely to be committed by persons from whom it is exceedingly 
improbable that any damages can be obtained. Such breaches of 
contract ar(‘, we conceive, proper subjects for penal legislation* 
In England, where the roads are secure, where the means of con- 
veyance can easily be obtained, and damages sufficient to compen- 
sate for any inconvenience or expense which may have been suffered 
can easily be recovered, it would be unnecessary to provide a 
punishment for such breaches of contract as are made punishable 
by the 4D0th Section. But the mode of performing journeys and 
the state of society in India, are widely different. It is often neces- 
sary for travellers of the upper c1hh8o«», even for English ladies, 
ignorant pc rhnps of the native languages, and with young children 
at their breast, to perform jnurneys of many miles over uuinhabited 
wastes, and through jungles iu which it is dangerous to linger for 
a moment, in palanquins, borne by persons of the lowest class. If, 
as sometimes happens, those persons should, in a solitary place, 
set down the palanquin and run away, it is difficult to conceive a 
more distressing situation th in that in which their employer would 
be left. None but very high damages would be any reparation 
for such a wrong. But the class of people by whom alone such a 
wrong is at all likely to be committed can pay no damages. The 
whole property of the delinquents would probably not cover the 
expense of prosociitiug them civilly. It, therefore, appears to ns 
that breaches of coniract of this description may, with strioi 
propriety, be treated as crimts*'* 
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Bbbicb or Contract on a Joornct. 

Seot. 490. Breneh of Contract 0/ Service ituriug a Jovrmcy, 

—Whoever, being bound by a lawful contract to lender 
hia personal service in conveying or conducting any 
person or any property from one place to another place, 
or to act as servant to any person daring a voyage or 
jonmey, or to guard any person or property daring a 
voyage or journey, voluntarily omits to do so, except in 
the case of iUness or ill<treatment, shall be punished 
with imprisonment of either description for a term which 
may extend to one month, or with fine which may extend 
to one hundred Rupees, or with both. 

Illueiraliont. 

(a) A, a palanquin -bearer, being bound by legal 
contract to carry Z from one place to another, 
runs away in the middle of the stage. A has 
committed the offence defined in this section. 

(<>) A, a coolie, being bound by lawful contract to 
carry Z's baggage from one place to another, 
throws the baggage away. A has committed 
the offence defined in this section. 

(e) A, a proprietor of bullocks, being bound by legal 
contract to convey goods on his luUocks 
from one place to another, illegally omits to 
do so. A has committed the offence defined 
in this section. 

{d) A by unlawftil means compels B, a coolie, to carry 
his baggage. B, in the course of the journey, 
puts down the baggage and runs away. Here 
as B was not lawfully bound to carry the bag* 
gage, has not committed any offence. 

Etfianatim.— It is not nocossary to this offence that the 
eentract should be made with the person for whom the 
servioe is to be perfirrmed. It is sufficient if the contract 
is mate with any person, either expiossly or impliedly, 
by the person who is to perform the servioe. 
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Illustration. 

A contraots with a Dak Company to drive ihdr car- 
riage for a month. B employs the Dak Com- 
pany to convey him on a journey, and during 
the month the Company supplies B with a car- 
riage which is driven by A. A in the course 
of the journey voluntarily leaves the carriage. 
Here although A did not contract with B, A is 
guilty of an offence under this section* 

Triahle hy a Presidtney Magistrate or a Magistrate of the lirsi 
or second class. A summons should issue in the first instance. Police 
officers may not arrest without a warrant. Defendants are bailable. 
Compoundalle. Prosecution must be by a person aggrieved try the 
offence ; Or, P. C , 1882, Sect. 198. 

Evidence. 

Under all thcBC sections there must be proof of a lawful contract 
as alleged in the charge. It is not nece^siry that every term of 
the c(»ntract should have been expressly agreed upon for the law 
will imply that the ordinary incidents of well-known cla'^ses of 
service were included when the general contract for that particu- 
lar class of service was made ; but there must be enough of the 
coutract proved to allow the court to draw the necessary infer- 
ences of fact. The contract must also be lawful, that is, for a law- 
ful object. Thus, a contract to convey stolen or smuggled goods 
from ooe place to another would not be lawful, and a person who 
made such a contract could not be punished under this section if 
he broke his contract in the middle of the journey. So, too, see- 
ing that every contract imports a consideration, it is necessary that 
the consideration should be a good con<«ideration, that is, a lawful 
one, which the law does not prohibit, but the courts wilt not enter 
into the sufficiency of the consideration, as that is a matter en- 
tirely to be determined between the employer and the employed ; 
in fact, it is very probable that the court would only look to the 
voluntary engsgi^ment of the servant and the trust reposed to him 
by the master consequent thereupon, as that would be a sufficient 
eontmct (see Ckitty oh Couiraets^ \2fh edition, p 30) and not 
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into the question of con8ideration» ezoept for the purpose of seeing 
that it was not an unlawful one* There is no illustration append* 
ed to these sections of what a lawful oontraot is^ and the only 
reference made to the lawfulness or unlawfulaess of a contract is 
in lUuBiratioH (d) to Sect. 490, which is a case in which there 
was no contract at all in existence. The oontraot must be one to 
take a particular person or load of goods from one specified place 
to another, not to go from one place to another, in order at the 
latter to give the use of a cart at a specified rate of remuneration for 
a particular purpose, and a breach of the latter form of contract 
by not going to the place where the cart is to bo employed does 
not fall under this section ; In ro KeshaVt J?, JJ. i9fh 1 887. 

A contract having been proved, the next thing is to shew a 
breach thereof, i, e., that the defendant voluntarily otnitted to per- 
form it. This may be either by an actual refusal in words, or by 
his absenting himself when ro<|uirod to carry ont the contract* 
Except in one case, the time of the act constituting the breach is 
unimportant so long as it is after the making of the contract* 
It is immaterial whether the breach be by a non-commencement 
of the contract or by a cessation of it. It is equally a breach 
whether, having made a contract, the contractor does not come 
at the time specified to commence his work, or, having commoncod 
it, ho leaves off in the middle. The exception is whom no con- 
sideration is to pass from the employer to the employed, and thero 
the work must havo commenced : the employer must have actually 
reposed trust in the servant by committing to bis care his own 
property or person, or the person whom the servant is to take 
charge of. ** An action will not lie for nut doing a thing where 
there is no consideration, such as reward, to uphold a promise to 
do it ; yet, where thero is a (Mivery of goods and chattels or 
moneys to a person who undertakes to do something respecting 
them even without any reward for his trouble, an action will lie on 
this baUment if there be a neglect in the management, by which 
thegoods are spoiled or the like’’; C kitty an ContraeUf 1 2th Edition, 
p« 80; see, also, Wheatly y.LoWf Oro. Jae^ 667 ; ShilU/mr v. iilyn, 
2 Jf. oMyi IT. 148 ; and Coggg v. Bernard, 2 Lord Baym, 909 : and 
the notes thereto in the first volume of 8mith*i Leading Cam, 

9s f c 
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If the omifleioxi on the part of the seryant to carry out his con* 
tract arose from an accidenti or superior force, or mistake, or the 
fraud of a person other than himself, it would not be voluntary, 
and he would be relieved from criminal responsibility. In Sect. 
4f92 the words ^'or without reasonable cause are introduced* 
Doubtless this arose from the fact that tbe urgency was greater 
under this section, and, therefore, no chance should be idlowed 
to the servant to manufacture a reasonable canse.’^ A servant 
who, having made a contract to serve during a voyage, refused to 
gb on board ship during a hurricane, his master being desirous 
of going, or one who refused to pass through or remain a reason- 
able time in a district where cholera was raging, would be liable. 

If, however^ the master knew of the latter fact before he made 
the contract, and concealed it from the servant, it is a great 
question whether the contract would not be entirely vitiated^ and 
the servant be at liberty to go wherever he liked. A question 
might also arise, whether a servant would be liable who ran away 
on a journey on the approach of a tiger, unless the contract was 
expressly to guard as well as conduct, for self-preservation is the 
first law of nature ; and besides, the fact of a servant standing 
his ground might result in his being killed, and thus his master 
might be permanently, instead of temporarily, deprived of his 
services. There could be no conviction under this or the follow- 
ing sections, if the defendant left his service under a bond fide 
belief that the law allowod him to do so ; but then it must be 
most distinctly shewn that the omission was in pursuance of his 
supposed right, and not merely that be might possibly have acted 
under such a belief ; WiUett v. Booie, 30 L. J» N. 8, M, C. 6. 

The words “during a voyage or journey ” apply to the whole 
section ; therefore, a breach of contract to carry indigo from the 
field to tbe vote is not punishable under this section ; In re Nawa 
Teieoree, C W. 12. Or. 80. In conformity with this decision the 
High Court at Calcutta have further ruled, that these words limit 
the ofienoes created by this section to those committed against 
travellers. They, therefore, held, that a contract to convey the 
complainant's coal from one named place to another, and abo for 
two years to convey his coal generally from whence he pleased to 
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ifiiere lio pleosed, the carter not agreeing to convey, bnt to 
** OBoae *’ it to be conveyed, did not come within the aection j 8ag0 
T. Ntrunjun Chaterjee, 9 W.B. Or. 12. The same principle waa 
applied to a contract for the conveyance of paddy on the 
aoeoaed’a boat; £mp. v. Vithu Ghvind, B.B, Wk Jvm 1892. Nor 
does it apply to servants hired by the month, and under a 
continuing implied contract to serve until the engagement is 
terminated by a month’s notice; fTeir's Crim. B. .338. 

The contract has been held in Vnirin v, Clarke, 1 h, B, Q. B. 
417, not to be terminated by conviction and punishment; bat the 
contrary, however, appears to have been ruled in Bengal ; 2 R, 
J, and P. 24. 

BbIACH or Co.NTBMT TO ATTK.VD OM HrI.FLBSB PsKSOMS. 

Soot. 491. Breach of Coutract to atlenti on Uelpkite Pertont.—- 

Whoever, being bound by a lawfhl oontraot to attend tm 
or to supply the wrants of any person who, by reason of 
youth, or of unsoundness of mind, or of a disease, or of 
bodily infirmity, is helpless, or inoapable of providing for 
his own safety or of supplying his own wants, voluntari* 
ly omits to do so, shall be punished with imprisonment 
of eitner desoription for a term whioh may extend to 
three months or with fine whioh may extend to two hnn> 
dred Rupees, or with both. 

Triable by a Pretideney Magutraie, or a Magietrate of the fint 
or eeeotid elaet. A summotu ehould taeue in the fint inetanee. 
Police ofieere may not arreel without a warrant, Defendanit are 
bailable. CompoundabU. Prosecution a» under Sect. 490 mmt be 
by person aggrieved. 

Eoidenee. 

The evidence under this section will be the same os that under 
the foregoing one, with the same exception that the terms of the 
oontnet will be slightly varied. There are, however, no excop- 
tiona to the duty oast upon the servant of fulfilling his contract. 

While that is in force and the servant is physicolly able to pe^ 
form it, it is incumbent on him to do so; and this severity, it 
wiU be aeon, is absolutely necessary, if the character and con- 
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dition of those intnuited to him is taken into consideration* If a 
eenrant is ill, and from that cause is nnable to fulfil his contract, 
his omission is not voluntary, and he is, therefore, in that case 
not liable under the present section* 

A contract to serve as an ordinary cook is not a contract to 
attend on or supply the wants of a helpless person ; consequently, 
if a cook leaves his service without warning or permission he can- 
not be convicted under this section, although, at the time of leav- 
ing, his employer is ill and unable to supply bis own wants; Emp 
v« BoUmon, B. B, Sth December 1887* 

Bbxach of Contract to serve at a Distant Place. 

Sect. 492. Breach of Contract to serve at a Distant Place,— 

Whoerer, being bound by a lawful contract in writing 
to work for another person as an artificer, workman, or 
labourer, for a period of not more than three years, at 
any plaoe within British India, to whioh by virtue of 
the oontraot he has been, or is to be, conv^ed at the ex- 
pense of such other, voluntarily deserts the servioeof that 
other during the oontinuanoe of his oontraot or with- 
out reasonable cause refuses to perform the service 
which he has contracted to perform, such service being 
reasonable and proper service, shall be punished with 
imprisonment of either description for a term not exoeed- 
ing one month, or with fine not exceeding double the 
amount of such expense, or with both, unless the em- 
ployer has ill-treated him or neglect^ to perform the 
oontraot on his part. 

Triable by a Presidency Magistrate, or a Magistrate of the first 
or second does, A summons should issue in the first instance. Police 
ojficsrs may not arrest vcithout a varrant. Defendants are baiUMe. 
Compoundable, Prosecution as under Sect. 490 must be by person 
aggrieved. 

Evidence. 

A lawful ooatmet in writing most be prored betwem the 
defendant and some other penon, to work for that other pereoa as 
an artifioer, woikaan, or labonrer; and tide eontnct nuiat be 
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lawM both at the place it is entered into, and lawful in India, 
the place where the punishment for its breach is sought to be 
enforced. The contract may be entered into at any place. 

The word workman,” or labourer,*' has received a con- 
struction in the case of Biky v» IFard, 2 Exch. 51); 18 L J. N, S. 
Em. 120, where Parke, B., says that these words are '^apphoablo 
to those persons only who strictly contract as lalrntrere — that is^ 
to sneh as enter into a contract to employ their personal services^ 
and to receive payment for that in wages ” ; iHxch, p. 08. In this 
case, a person who took a contract to exociito a certain cutting 
on a railway, at a certain sum per cubic yard, and employed 
several men under him to assist in doing the work, was held not 
to be a workman or labourer, although ho did a portion of the 
work himself. This was upheld in the cose of Sharman v.fifamlsM, 
22 If, /. N, 8. C, P, 87, Id C. B. 17C, where it was hold that a 
man who contracted to load ironstone at no much a ton, but did 
not stipulate for his own personal lakiur, although ho did, from 
time to time, work with the men bo employed under him, was 
not an artificer. In that case, p, 80, Jervtst, U. J., said An 
artificer must be a person who is to have the personal perform- 
ance of some work for which he is to bo paid wages, and this 
must be with reference to the original contract or obligation.*^ 
These two cases in the Exchequer and Common Pleas were followed 
by one in the Queen’s Bench, Botvere v. Lovvkin,2h L, J. N, 8, Q. B. 
87), 6 E, ^ B. 581, where butty colliers engaged to get coal from 
a mine at so much a yard or ton, and bound to work personally 
in the mine, were held to be artificers, although they might 
employ other men under them. These were all upheld in the Kx- 
chequer Chamber, in the case of Ingram v. Barnett, 26 I. /. N. 
S. Q.B.Sld, 1 E.SfB, 115, where the court held that the plaintiff, 
a man who entered into a contract to mako bricks on the following 
terms, was not an artificer : The owner of the brick-field was to 
find clay and all materials, the pbintiff to find all the labour ; 
the plaintiff was to make as many bricks as the other should 
require for the sum of 10s* (kf. per thousand, but he did not bind 
himself to work personally. Under the contract the plaintiff did 
part of the work himaelff and employed others to do the rest. 
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A contract for the hire of carts is not a contract for the emplt^- 
ment of an artificer, workman, or labourer; In re KeahofOf B. B* 
29ih September 1887. On this point see also the notes to Act 
XIII. of 1859, Sect. 1 , poet, p. 632. 

The contract must not be for a longer term than three years, 
and must be to work at some place in British India. There is no 
restriction as to the place where the contract is to be made ; there* 
fore, persons in England, or elsewhere out of India, contracting 
to work in India, will be liable under this section, if they break 
their contract after they have arrived in India and during the 
continuance of the contract. 

It must further be shewn, and this will in general appear upon 
the face of the contract, that the employer has paid, or is to pay, 
the cost of conveying the workman to the place where the work 
is to be done. If he has paid that cost, the amount should be 
proved in evidence, to enable the court to inflict the proper fine. 

It may be noted here, that the word expense,^’ which occurs 
twice in this section, has not the same extent of meaning in both 
cases. When it is first used, it is evident that it refers either to 
what has been paid by the master, or to what may have to be paid 
by him, and simply means, that part of the agreement is to be 
that the master shall take the workman to the place where the work 
is to be performed free of all cost to the latter. In the second 
place, it means the amount actually expended by the employer 
for the purpose of providing conveyance for the servant, and can 
only be ascertained when the servant has actually been carried to 
the scene of his labour at the cost of bis master, or the master has 
iu advance engaged a passage for him, and paid or rendered him* 
self liable for the cost of conveyance. If the servant voluntarily 
deserts the service, before he starts for, or refuses to go to, the 
place whither he has engaged to proceed, fine cannot be inflicted 
as a punishment, but only imprisonment, unless the master can 
prove that he has been put to any expense in the way mentioned 
in the latter part of the last sentence. The fine is intended as an 
Aiitemative, or increased punishment, in cases where there is not 
#nly desertion or refusal, but where that is aggravated by the 
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fret tbat tbe defendant has caused the prosecutor tooxpend a largo 
sum of money upon him without getting the return for which he 
stipulated. 

The act or omission coustituting the offence must be proved 
to have taken place after the time when the agreement was to 
come into operation, and before the time when it was to terminatOi 
either originally, or by virtue of any extension contemplated in 
the agreement. A person who deserts the service through illness, 
which prevents him from attending to it, or through some ois 
major which keeps him away, does not desert voluntarily. What 
is reasonable cause for a refusal to perform tho service which has 
been contracted for mast depend entirely upon tho ciroumstances 
of each cascy though the section specifically names two causes*-^ 
ill-treatment, and neglect on the part of the master to perform 
his part of tho contract. 

Whether the service recjuired is reasonable and proper sorvioe 
must also be determined greatly from the contract, though it 
would appear from the words of tho section that, if a man were to 
contract to perform unreasonable and improper service, ho ooutd 
not bo punished for refusing to perform it, if ho afterwards 
repented of bis contract, and said ho would not go on with it. 
But what would amount to such unruasouable aud improper 
service remains to bo seen. 

Emigrants refusing to embark after contract duly made are 
punishable under this section; Mad, Act V, of 1800, Sect, 12; 
Act VIL of 1871, Sect. 45 ; Act III. of 1870, tiecL 40. 

ACT No. XIII. OF 1850. 

Ah Act to provide for the puniehmeiU of breaches of eoiiiraet by 
Workmen, and Labourere in certain eaeee. 

Preamble , — Whereae mack lotut and inamvenienee are sustained Ijy 
manufacturers, tradesmen, imd others in the several Presidency 
towns of Calcutta, Madras^ and Bombay ^ and in other places, from 
fraudulent breach of contract on the part of ariifieers, workmen, and 
kboufsprs who have reeeitfed money in advance on account of work 
whkh they have contracted to perform ; and whereas the remedy by 
suit tw the Civil Courts for the recovery of damages is whoUy 
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mufficimif mi itU just <md proper that pertons gviUy of such 
fra/udndent breach of contract should he subject to pmishmni ; 
it is enacted as follows : — 

Section 1 . If a workman neglect to perform work, on account of 
which he has received an advance of money ^ complaint may be made 
to the Magistrate . — When any artificer, workman, or labourer shall 
have received from any master or employer^ resident or carrying on 
busifiess in any Presidency town, or from any person acting on 6e- 
halj of such master or employer, an advance of money on account of 
any work which he shall have contracted to perform, or to get per^ 
formed by any other artijicers, workmen, or labourers, if such arti- 
ficers, workmen, or labourers shall wilfully and without lawful or 
reasonable exeme neglect, or refuse to perform, or get performed such 
work, according to the terms of his contract, such master, or em- 
ployer, or any such person as aforesaid^ may complain to a Magistrate 
of poUce, and the Magistrate shall thereupon issue a summons or a 
warrant, as he shall think proper, for bringing before him such 
artificer, workman or labourer, and shall hear and determine the case. 

Notes, 

The Act for the Limitation of Suits does not apply to applica- 
tions under this Act ; In re Kittu, /. L, JJ, 1 1 Mad. ; Emp . 
V, Kouda, L L. {2. 1 0 Mad, 347. 

This Act does not apply if the work is to bo performed in 
foreign territory ; Gregory v, Vadakasi, L L. R. 10 Mad. 21 • 

As to who is a workman, artificer, or labourer, see the notes to 
Sect. 492 of the Penal Code, ante, p. 628. 

A contract to supply labourers and to get labour performed falls 
within this Act, although the nature and extent of the work are 
not clearly defined ; Rowson v, Manama, I. L. B. 1 Mad, 280. 
A contnict) m consideration of an advanco of money, to supply 
labourers to do certain work on an estate falls within the scope of 
this Act, and the fact that such contract contains covenants to 
pay penalties in default of supplying the labourers, and to repay 
the advance, if necessary, by personal labour for five years, does 
not take the contract out of the operation of this Act, so as to make 
illegal an order directing the contractor to be imprisoned for 
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fttlttio lo comply with on order directing him to repay Urn 
adeanoe; Bamotafiij 7. Kanda$ami, J. L. li. 8 Mad. 879. It kai^ 
however, been held, that a pereon who » a contractor, or tab* 
contractor, and engages to get work done« but does not engage 
to work himself, is not a workman, artificer or labourer; Ostty v. 
Skbbu NUait L L A. 7 Mad, 100; In re Balkhruhna ShaHgramf 
L L JS. 10 Bom. 96. These two latter decisions do not seem te 
be in accord with those in Rowson v. Hanamia and JRamaMomi v. 
Kandasami, in neither of which does it appear that the contractor, 
if the contract was earned out, was to do any work himself, but 
was only to get others to do certain work. In the two later 
Madras cases no reference is made to what the court there had 
previoasly decided, and the Bombay case is decided entirely 
on the anthoiity of the case in /. L« R, 7 Jfiid. The Act only 
applies to artificers, woikmen, or labouiers, and, in order to 
bring the case under the Act, it must be established that the 
accused belongs to one of thoso classes. The diflSoulty is to 
determine when a contractor is also an artificer, workmuUi or 
labourer, because it does not follow that, having once eomo 
under one of those classes, be always remains there. On the 
whole, It would seem that the decision in /. L, R, 7 Mad., 
followed in I, L. R. 10 Rtm,, is more conformable to reason 
than the decision in the other two cases, because a man, who 
collects a gang of coolies, superintends their work rather 
than woiks with them. If, bowevei, he was himself to work, 
he would also be a labourer, and might be responsible cnminally 
for non*perforniance of so much of the work as be had to do 
persoually. In the case of Caluram v. Chtngapfa, I, L* B, 
18 Mad. 3c J, the court held that personal labour was neocasary 
to bring an accused under tbts section. 

A iabuurer agreed to serve the prosecutor in consideration of 
money due fiom him on account ot pievious debit* Be served for 
three months only, and then quitU'd service* The High Court 
held that he was not liable to be dcwlt with cnminally, the briwoh 
of contract not being frauduleut within the uieauiug of this Act, 
and no money in advance having been received ; v. 
aalad Fedya, » Bom* H. C\ R. 171 ; Emp. v. Rajah, L h B* 10 

iO rc 
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Bom* 868. A breach of contract to supply wood, altbongh an 
advance be mnde, does not fall within the purview of this. Act; 
Upper Aseam Tea Co. v. Thopoor, 4 B. L. B. App. I. This Act 
does not apply to contracts for eltdkri (domestio or personal 
service) ; In re Domestic Servants, 8 B. L. B. A. Or. J, 32 ; 
nor does it apply where an advance has not only been worked 
off by a labourer, but there is an actual balance due to him ; Tara 
Doss V. Bhaloo SIM, 8 W. B. Cr, 69. This last case has been 
dissented from in Emp. v. Indt^jit, I. A. £. 11 All. 262 ; where it 
was held that the use of the word franduleut*’ in the preamble 
does not limit the provisions of the subsequent sections, and any 
refusal to work which is wilful, and without lawful or reasonable 
excuse, will fall within the provisions of this section, although at 
the time of the refusal money might be due to the workman. 
Emp. V. Uajah, uhi supra. 

Where a hbourer received an advance of Rs. 95 from a culti- 
vator in the Wyuaad, and bound himself to work for the culti* 
vator till repayment, it was ruled by the High Court, on breach 
by labourer and complaint from cultivator, that the contract was 
not within the Act. This was a reference to the High Court by 
a district magistrate of an order by a subordinate magistrate 
directing the labourer to perform the work according to the terms 
of his contract. The order was referred as illegal, on the grounds 
that it sanctioned a species of slavery ; and the High Court, in 
making the above-mentioned ruling, said: — ** A construction of 
the Act must not be adopted which would enforce a contract in 
the violation of a law of a more stringent character”; 7 Mad. 
B. 0. B. App.. p. 31 ; see, also. Bam Prasad v, Dirgpal, L L. B. 
8 Alt. 7i4>; Emp. V. Bajab, I. L. B. \8 Bom. 868; Emp. e. 
Ninpoppa, B R V^th Map 

Where a lalx^urer contracted with the manager of a silk factory, 
for a money consideration, to work at the factory for four months 
in a year for three successive years, and, after receiving an advance 
of wages on aooonnt of the contract, broke the terms of his oontraet, 
be was held liable to a proaeoution under this Act ; Koonjobshary 
laM V. Raja Doowmsy, 14 W. B. Cr. 89. It haa haen ruled that 
aad silver mon^, griven to an artificer as raw material to 
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make the article contracted for (an idol), is an adtance of monsf 
within the meaning of this section. In this case the court said 
** The fact that the money was perhaps — and this is not olear^to 
be used as raw material, does not, in their opinion, prevent it being 
an advance o Mad. H. 0. R. App 21. It seems somewhat ditB* 
cult to determine on what grounds this ruling was bused. This Aoi 
extends to coolies in Assum who have received advances on account 
of work to be done ; Bag. v. Gaab Oorab Cachurtmy 8 IF, ii. Cr. 6, 

The w( rds or in any station of the Settlement of Prince of 
Wales’ Island, Singapore, and Malacca” stood originally In this 
section after the words Presidency town, but were repealed by Act 
XVL of 187 1. 

When a complaint has been made a*iainst an artificer, Ac., under 
this Act, the inquiry to bo made under this section, is not un inquiry* 
into an offence that may bo tried summarily , r^llatd v. MofUal^ 
/. L. It 4 Mad. 234. 

Section 2. Magisirate may order re^payment of advance^ 
aaee of Contract . — Venaltyif Warkmnn Jail to comply tciththc UrJer* 
- -// U nhall he proved to the nitefactiun of the Maytetraie that each 
artificaif Uforkman, or labourer, hoe received ftioney in advance from 
the eomplififiant on accfmnt of any woik, and hoe wilfully af d with* 
cut lawful or reaeonabl* eacuee negleeted, or refueed to perform, or 
get performed the eame, neecMitig to the terme of hie contraet, th 
MagidraU ehaU, at the option rj the complainant, either ordareueh 
arUJteer, workman, or labourer to repay the money advanced, oreueh 
part (hereof a$ may eeem to the Mayistraiejwd and proper, or order 
him to prtfom, or get performed euch work, according to the terme 
of hie contract; and if each artificer, workman, or kbour$r ehaU 
fan to comply with the Maid order the Uotjuirate may erntmee him 
to be imprieoiml wUh hird la'^our for a term not exceeding three 
months, or tf the order be for the repaym> nt of a turn of money, for 
a term nut exceeding three months, or until surhium of money shall 
be sooner repaid; proviUd that no such onler for the repayment of 
any okmey shall, whUo the enme remaine unsatiefied, drprxee the 
ompkUnani of any civil remedy by action or othendse which he mighi 
h*%m had hut for this Act. 
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* An order of a magistrate under tlie section, ** Tbat the prisoner 
dioold work f(»r a certain period, and in case he failed to do so 
should snffer rigorons imprisonment for one month/* was annulled 
aa to the latter part, as the magistrate had no power to make that 
order until the failure had occurred and been proved to him; 
&g.y. i/ofim htit Bovfi* !!• C7« 0* 3/ ; see, also, 

6 ifod. IT. C 1\ Aff. 21 ; In re Babaji, B. B. 26ih April 1888; 
Emp» V. Sakhainm, B. R» Zrd May 1888. 

The proper order to be made is (at the option of the com- 
plainant) either for repayment of the advance made, in whole 
or in part, 'at the discretion of the magistrate, or for performance 
of the contract; Griffiths v. Tezia, I. L, R, 21 Calc. 262. A con- 
viction for breach of contract of service, followed by impnsonment, 
is a bar to any subsequent conviction for further breach by not 
returning to servo after the punishment has been suffered ; ib. 

Section 3. Magistrate may require Wot kman to give Security for 
due performance of Order, the magisfrate shall order any 
ariijicer, trorkmaut or labourer to pet form or get performed any work, 
according to the terms of his contract, he may also, at the request of 
the complainant, require such artificer, workman, or lalourer to enter 
into a recognizance ivith sufikimf security fot the due performance 
pf the order ; and in default of his entering into such recognizance, or 
furnishing such security to the satisfaction of the magistrate, may 
smsUnee him to be imprisoned with hard latour for a period not 
ssmeding three months. 

Beelion 4. To what Contracts the Act extends. — The word 
**eoutraet,^^ as used in this Act, shall extend to all contracts and 
Ufpssmsnis, whether by deed, or written, or verbal, and lehether such 
emiract be fur a certain time, or for specified work, or otherwise. 

Bsciion 6. Act may le extended by Government, — J hie Act may 
kosxisuded by the Governor-General of India in Council, or by the 
Maseuiiee Oovemmenl of any Pcesulency or place, to any plaee 
wUkin the limtte of their respective junsdichons* In the eient of 
tins Aei being so extended, the powers heretof vested in a mayistraie 
pf foKes ^isUl be exercised by such officer or offieere as ehaU he 
epeeixUy appointed by Oovernmmt to exercise such porrsrs* 
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CHAPTER XX. 

OrFIHClS RBIATIKO TU MaRUAOB. 

Fsaodclbnt Mabriaob Cirbmony, ^c. 

Soot. 493. CohaU'ation in consequence of a heUef of Lmefvl 
Marriiqe —Every man who by deoeit oaases any woman, 
who is not lawfully married to him, to believe that she is 
lawfully married to him, and to oohabit or have sesnal 
intercourse with him, in that belief, shall be punished 
with imprisonment of either description foraterm whidh 
may extend to ten years, and shall also be liable to fine. 

Soots. 494, 496. Sec post, p. 6 <9. 

Sect- 496. Manxnge Ceremong gone though teifh Fraudulmt 
inttiU vuhout Lawful Whoever dishonestly or 

with a fraudulent intention, goes through the ceremony 
of being married, knowing that he is not thereby 
lawfully married, shall be punished with imprisonment 
of either description for a term which may extend to 
seven years, and shall also be liable to fine 

TrtalU ly the Court n/ Section, A uarrnnt ehoitld mm in the 
Jirst instance. Police officers may not nrrenf uithont a wartanio 
Defendants are not lailolle. Not eompountlable. Prosecution must 
be by person aggrteied , Cr. /*• V , 1882, Seit 108. 

Charge under Section 493. 

That yon, the aaid A B on or about the day of , 

nt , by deceit, did cause a certain noman, to wH, C D, not 

lawfully rnamed to you, to believe that she was lawfully uinriied 
to you, and in that belief to colmbit or b/ivo sexual i itercourse 
with you. the said A B; and that }ou, the said A H, have thereby 
committed au offence punishable tinder Sect* 493 of the lodiait 
Penal Code, and within, Ac. 
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EtHence, 

The offences created in these tiro sections are very closely allied. 

The distinction, however, between them consists in this: the 
former almost suppnsos the previrms existence of the latter: 
the offence created by Sect. 490 may be committed by a man or a 
woman, and does not necess irily require that one p^rty should have 
been deceived by the other, nor that cohabit ition o* sexual inter- 
course should have followed the act of marriage. Under Sect. 493, 
the woman must have been dec^dved by the man, and, in con- 
sequi iioe of that deception, have cohabited with him, or permitted 
him to have sexual intercourse with her. 

The means by which the woman may bo deceived are various. 
It may be by representing that when she was a child the defen- 
dant was lawfully married to her, or by him representing that be 
is a Mahotneduu or a Hindu, and then going through the Muho- 
medan or Hindu form of marriage w tli a Mahomedau or Hindu 
womai:, as the case may be. Dec(*it of this, or of some other cog- 
nate n iturc, must bo proved. The deceit must, however, go to the 
extent of inducing the woman to bdiuve that she is lawfully 
married to the man. It must thou be proved that, in consequeucc 
of the deception and in the belief implanted by it, the woman 
cohabited with the man, or allowed him to have sexual intercourse 
with her. 

Under Sec. 496, not only must it be shown that a man and 
woman went through tho ceremony of being married without 
thereby being h^gdly mnrried, but that it was done dishonestly, 
or with a fraudulent intent, as in the eise of a pretended lawful 
marriAge to enable tho parties to obtain prnpeity c >ming to one 
or both of them on mnrriage; or if a man, wishing to obtain 
monoy. jowoU or other pro}wtv belonging to a w nnan, should 
deceive her into going tlnxiiigh an invalid raarritge ceremony, in 
order to obtain t lum, and then abs am from C(*habiring with her. 
See V. Kuiium, IK. jB. 1^64, Cr, 13. An offence may be 
committed under this section without either p^irty having been 
previously married. U farther applies to oases in which a ceremony 
hi gone through which would in no constitute h mnrringe, 
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and in which one of the parties ia deoeired by the other into the 
belief that it dues oon'titute a raarriaife, or in which efiVot is 
songb? V) be given by the proceeding to tome colluuenil I'ruuduleut 
purpose. Whore the ceremony gone through does, but for the 
previous marriage, conh\,it.ute a lawful niarringe, and both parties 
are aware of uhe circumstances of the pr«‘vious marriage, iSeot. 
494 applies ; lieij. v. JRiitna Sotia, H. R. lUiA Julg IsTd. 

The mero abuse of the mariiago ceremony, whether of a 
religions character or not, is not an oflence where there is no 
deceit practised on tlie woman, and where there is no dishonest 
or fraudulent intention. 

Bioamt. 

Soot. 494. Marrying again iluring the Lifalimtof Ilvtbatid or 

TFi/s.— Whoever, having a husband or wife living, mar- 
ries in any ease in which such marriage is void by reason 
of its taking pi toe during the life of suoh husband or wife, 
shall be punished with imprisonment of either desorip* 
tien for a term which may extend to seven years, and 
shall also be liable to fine. 

Eterpiion.—Tbi* section does not extend to any person 
whose marriage with such hnsband or wife has been 
deolared void by a court of competent Jurisdiotion, nor 
toany persDu whooontraoteamarriige during the life 
of a former hnsb md or wife, if such husb md or wife, at 
the time of tho subsequent marriage, shvll h.vo bMn 
oontinn illy absent fi’om suoh person fer tho space of 
sovon years, and shall not hivo been board of by suoh 
person as being alive within that time, proviaod the 
person contracting suoh subsequent m rriege shall, 
before such marxi go t-kos plico, inlorm tho person, 
with whom snob marriago is contracted, of the real 
state of facts, so far as tho same are within his or her 
knowledge. 

8Mt.495. Soma offueo leith Cunualment of the farmer Meer^ 

'W 9 «,i->Whoever oommits the offenoe defined in the laet 
pseeediBg eeotion, having oonooalad from the person, witik 
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whom the •abteqnent manii^ is oontraoted, the foot 
the former maniage, shall be punished with imprison* 
moot of either description for a term which may extend 
to ten years, and shall also be liable to fine. 

Beet. 496. See ante, p. 637. 

Triable by the Court of Semon. A warrant should issue in the 
first instance. Police oflicers may not arrest without a warrant, 
Defendunis are bailable under Sect. 494, but not under Sect, 495, Not 
eompounda ' le. No prosecui ion is to he enferfahied except on coniplaini 
of some person aggrieved by the offence ; Cr. P, C., 18S2, Sect, 198. 

Charge, 

That you, the said A B, having a wife, to wit, one E B, living, 
on or about the day of , at , did marry 

one C D, such last- mentioned marriage being void by reason of 
its taking place during the lifetime of such wife, to wit, E B, 
(you having concealed from the said C D the fact of your said 
former marriage ) ; and that you, the said A B, have thereby 
oorniiiitted an offence punishable under Sect. 494 (495) of the 
Indian Penal Code, and within, &c. 

Evidence. 

The marriage between the defen iant and £ B must be proved 
atric ly ; mere reputation, or the opinion of members of the family, 
will not suffice; Act 1. of 1872, Sect. 50. It is immaterial whether 
it be celebrated in a foreign country or not; 1 Hale, 692 ; so long 
as it is valid according to the law of the country where it was 
celebrated and that law is recognised in the country where the 
second marriage ceremony is gone through. A valid marriage 
must, however, be proved; per Bayley, J , in Smtih Husoth 
1 J^hiUisnortt, 28' ; tlie law will not pro'^iime it, as in civil cases, 
in a case of bigamy ; i5. ; and it niu^t be proved %vitit the same 
strictness HS any other materiHl fact; IJmp. v, I it amber Siugh, 
I, L, fi. 5 Cat, 566. It ih not, however, nocessaiy to prove the 
regislmtion of the mariiage, the licence, the publioas^iou of the 
banns, or any other matter merely preliminary; the marriage 
may be proved by some person who was present and saw tbs 
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ommxmj performed; £• v. iiflwoH, £. and It. 109; Ifaip. t* 
Mmwaringt I Dear$, and B. 0. 0. 1S2 ; provided he deposes to {hots 
of which the court can take judicial notice as constituting a valid 
marriage. If celebrated in a foreign country^ circumstanoes should 
be proved by those acquainted with the laws of that country from 
which a conclusion may be come to as to whether it is a valid 
marriage according to those laws. In England and other 
Christian countrieSi only those marriages are reckoned valid which 
are celebrated according to the genonil principles obtaining in 
Christian countriesi etr., that a man should have but one wife« 
and a woman but one husband at once. On this subject IFtMsi 
J. O.. in Hyde v. Hyde and Woodmamet , 35 L. /. N. S. P, and 
if. .>7, following IVarremltr v. IVarrtndtr, 2 Cl, and F, 630, 
sayH : — conceive that marriage, as understood in Christoudoin, 
may bo defined us the voluntary uuion for life of om* man and one 
woman, to the exclusion of all others^’ ; and refused to take any 
notice of a marriage contracted among the Mormonsi and cited as 
the only authority, independent of general priuciplos, the case of 
Ardaseer Vunidjee v. Perazeboye, 10 Afoe, P, C, C, 376, iu which 
the Privy Council held that Parsce marriages were not within the 
forco of a charter extending the jurisdiction of the ecolosiastical 
courts to Her Majesty's subjects in India, ** so far us the circum- 
stances and occasion of tho said people shall admit and require/' 
See, also, BciheU v. llildyard, 38 Ch, D, 220, which was a oaso 
of tho marriage in, and of a woman belonging to, a country in 
which polygamy was allowed. Where, however, there is a marriage 
with a native of a country, according to local customs, iu which 
monogamy is the rule, that will be held in England to be a valid 
marriage; Brinkley v. Ail, Qen,, 15 P, D, 70. In India, how- 
ever, where tbore are a vast number of creeds, all of whom, to a 
oertaiu extent, can claim the free exercise of their peculiar 
religions, judicial notice must be taken of the particular custom 
of each. 

Among Christians, proof that the ceremony Was performed by 
a pmoo appearing and officiating as a Christian priest, and that it 
wae understood by the parties to be the marriage ceremony, aeoord* 
tag to the rights and customs of the country in which it was cele* 
St r c 
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bratedf would be soflioient preiQiDptire evidence of the marriage ; 
JB« V. The InhMiante cf Brampton^ 10 282 ; so as to throw 

upon the defendant the onue of impugning its validity. It has also 
been cstablj|shed by the case of Beg. v. UHUs, 10 01. and Fin. 534, 
that by the common law of England a marriage between 
British Christian sabjects, althongb celebrated according to the 
rites of tho Church of England, is void, unless solemnised in the 
presence of a person in Holy Orders. It is also settled by a 
decision of tho House of Ijords, that a priest in Holy Orders can- 
not lawfully solemnise a marriage between himself and another 
person; Beamish y. Beamish, 9 H.L. Cases^ 274. But among 
Christians it is not necessary to prove that any religious cere- 
mony tc»ok pitice, if at tho time of the marriage, no religions 
ceremony was enjoined by tho law of the place. Among Maho* 
inodans, where there is a legal marriage, a mullah would be 
present, with tho necessary witness and vakils, to read the sigha, 
which differs m tho case of minors and adults, and the akd would 
be performed, without which would be no legal marriage ; Badal 
V. Kmp., f. L. It. 19 Cal. 79. 

It has never bcH}n decided under these two sections whether 
the evidence of the husband or wife, whichever was the aggrieved 
party, alouci ih sufficient proof of marriage, but see Emp. v. 
Bahharayam, and Etnp. v. Pifamber Singhj in the notes to 
Sect. 498. 

Proof of a tirst marriage, which is voidable merely, will sup- 
port 4 ohargf* of bigamy ; 3 Inst. 88. Thus, a marriage by a 
minor in Ireland, without consent, which by tlie Irish Marriage 
Act ts vckidabte onh withiu a year, will support a conviction for 
bigamy if the marriage be not ^^aented , B. w Jacofs, 1 Mood. 
V. C. 140. But it is otherwise if tho marriage be not voidable 
merely, but void ; as, for inalancei if a woman marry* A, and in 
tba lifetime of A marry B. and after the dmth of A, and while 
B IS tlivo, marry C, she cannot be indicted for bigamy in her 
mirrige with C,4iecmuse her marriage with B was a mere nulltty; 
1 BUs» 393. ^ the marriage of an idiots or of a lunatic not in a 
lucid interval, w void, because be is deemed in law incapable of 
otttaring into sooh a oonirset * 1 BL Com^ 438, 439« 8o» in 
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Boglaiidt if a boy under foorieen ead a girl nnder twelve cod* 
tract matrimony, it is void, unless both the wife and the husband 
consent to and oondrm the marriage after they arrive at the age 
of consent ; Co. Lit 79 ; see R. v. (hrdmky R, and iJ, 48. The 
Statute 5 and 6 Will, IV, c. 54. s. 2, makes all marriages within 
the prohibited degrees of oonsanguinity or affinity {i a., all 
marriages which wore at that time voidable in the ecclesiastical 
oonrta by reason of their being within the prohibited degrees) 
absolntely null and void to all intents and purposes. Since this 
statute, therefore, a marriage with the sister of a deceased wife 
is absolutely void ; TUg, v. Ohadmiek, II Q. B. 1 7'! ; although 
solemnised abroad iH^tweim British subjects, in a country by the 
law of which such a marriage was valid ; Brook v. Brmik, S Smalo 
and Ot, 481 ; for a natural-born English subject does not, by the 
acquisition even of a foreign domicile, shake off his allegiance to 
the Crown of England, but continues liable to be afft^cted by 
the laws of England ; Ikck v. Dork, 29 h J. .V. 8* P. and Af. 129, 

Among Mahomcdans, in the case of an alleged marriage of 
a mere child, she has the option under the Shiah law of ratifying, 
and under the Satiui law of repudiating, the marriage on her 
attaining puberty; and if, after she atuins puliorty, she marries 
again without having allowed the former marriage to be con* 
summatod, she is not guilty of bigamy ; Badal v, £mp,. I, R^ 
19 Cal. 79. 

The customary cohabitation of the sexes in Cauara, under Alya^ 
santaram law, is not marriage, but creates only a casual relation 
which the woman may terminate at her pleasure, subject only 
to certain conventional rostraints among the more respectable 
classes ; Koraga Reg.^ L L, R. 6 Mad. 374. 

The prieooerii admiesioii of a prior marriage, before a com* 
patent authority, ic evidence that it wae lawfully solemnised | 
B$g^ y, NawUmf 2 JT. and Rob. 503 ; Beg. v. Simoneto, 1 0. and 
K. 164. Where a man and woman were married in Ireland with 
the eeremooiee making a marriage of Boman Catholics valid^ 
they declaring tbemaelyee to be Boman CatboUcs, it was holdM 
ffimt the man could not, on an indiotmeot for Ugamy, set up Ui 
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alleged Proteataniiam to defeat such marriage ; Beg, v. OrgiJl^ 
9 0, and P, 80. 

The proaecution mast then prove the defendant's second maiv 
riage^ for which purpose^ after proof of the first marriagei the 
second wife is a competent witness. To make the defendant 
pnniahable under the Penal Code, the second marriage must have 
been contracted in India; Sect. 2; except in the case of a Native 
Indian aubjeot, or of an European British subject going through 
the form of the second marriage in a Native State ; Cr, P. 0.| 
1882, Beet. 188. 

This second marriage must be proved in the same manner as 
the first. It seems, however, that the offence will be complete, 
though the defendant assume a fictitious name at the second 
marriage ; 12. v. Allieon, 12. and R. Where, upon an indict- 
ment for marrying Anna T. the defendants first wife being alive, 
it appeared that her name was not Anna but Susanna, but the 
defendant wrote her name Anna in the note for the publication of 
banns, and signed the n^gister m which she was so called, it was 
held that, although her name might not bo Anna, he could not 
defend himself on the ground that ho did not marry Anna T.; 
R, V. Edwarde, R, and 12. 283. So, also, where the second wife 
was mamed by the name of Elisa Thick, which name she bad 
asaumod purposely when the banns were pnblished, so that she 
might not be known to be the person she really was (her name 
being Elisa Brown), Ourney, B„ held it to be no answer to the 
charge ; R v. Penson, 5 0. and P. il2« And even though the 
anbseqnent marriage would have been void for consanguinity or 
the like, the defendant is gnilty of bigsmy ; R. v. Brawn^ 1 C.md 
K* 144. ^ hero a person already bound by an existing marriage 

goes through a form of marriage known to and recognised by the 
law as capable of producing a valid marriage, for the pnrpoee of 
a pretended and ficUtioua marriage, the oese is not the lees wilhiii 
the law hy reason of onj spooia] ciioamatanoea, whidi, fade* 
peodontly of (be bigamoua oharaotor of the marriage, may oon* 
■titiite a lagal diaability is tbe parttoakr partiea. or malm tba form 
of marriago raaortad to apaeiaUy iniqipUoafaie to thair iadirndoal 
eaao ; &g. e. ABm> L.B.IC. C. 867. Aawng Malmnedaaa, H 
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a married woman pfoes through the ttika ceremony with a mail| 
that is sufficient to support a charge of bigauiv ogainst her ; JS#g« 
V. Judoo, 6 W. B. Cr 60. 

A Mahomedan guardian of a married female infant* who» while 
her husband is living, causes a marriage ceremony to be gone 
through in her name with another man, but without her taking any 
part in the transaction, does not commit the ofieuoe of abettingan 
offenoe under Sect. 494 ; Emp. v. Abdool Cttreem, /• L. B. 4 OaL 10. 

Theee two sections, however, only apply to cases whores the 
second marriage is void in consequence of its taking place during 
the lifetime of tho first wife or husband, 'rhereforo, whore poly- 
gamy is uot forbidden, s man who, by the law applicable to him, 
is allowed mort' than one wife, cannot commit an oflence tinder this 
section. Hence, a Hindu man eonld not commit this oflence, for 
althongh bigamy and polygamy are prohibited, except under 
certain special cirentn stances (Mann, r/t. ix., vs, 80*82), yet that 
has lieen hold bo diri*ctory only, and not mandatory ; per 8e4>U 
laiid, C. J., in Vfraevatni v. Appattvami, 1 Mad, //, C\ Jt^p* 876. 
Nor could a Mahoinedau, unless, perhaps, having four legal wives 
{Mae, if. L. 255), he itiarriod u fiUb. But a Hindu or Mahomedan 
female might commit thin offenco, as, although tho law allows 
a plurality of wives, it den^s uot permit more than one husband ; ^ 
8 B* C, 0, Cr. 48. However, among some of the Hill^tribes, the 
Todae on the Netigherrios, and on the Malabar Coast, for instance, 
the case is just the rovcrs<% each woman being the wife of all tho 
brothers of a family; in such a case, however, the woman might 
perhaps <*ommit bigamy, by going through tho form of marriage 
with a man oatahlo tho husband’s family. In such cases, too, 
there is often only one marriage, that to the eldest brother, the 
yonnger ones having a right to their share of his wife as they 
grow up to pnberty, by virtne of her marriage to him. Heo, also, 
the ease of Karaga v. Be$f., I. L. B. 6 Mad, 874. 

There appears, however, to be no mode by which a Hindu 
woman can so get rid of her husband as to be able to marry again* 
for Manu says (ek. ix. e. 46) : — Neither by sale nor desertion can 
n wife be released from her bnsband; thost wo fully acknowledge 
thelawenaeledof old by the Lord of oreatores”; followed in 
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/• re Bum Kumari, L L. E. 18 Cal, p. 269. Thwefore, in % 
ff n» e before the Bombay Bigh Courti it was held that a cnatom of 
the Talapda Koli caste, that a woman should be permitted to 
leare the hosbaud to whom she has been first married, and to 
contract a second marriage, ndti^d, with another man in the life- 
timSf and witboot the consent of the first bnsband, is invalid, as 
beifig entirely opposed to the spirit of the Hindn law ; and that 
such second marriage was *Woid, by reason of its taking place 
during the life of such husband/' and therefore punishable, as 
regards the woman, nnder Beet. 494 of the Penal Code ; and as 
regards the man, whom she attempted to marry, nnder Sect. 497 ; 

V. Karmi Ooja; Beg, v. Bai Rupa, 2 Bom, H, C, Bep, 117. 
Further, a custom which authorises a woman to contract a n&trd 
marriage, without a divorce, on payment of a certain sum of money 
to the caste to which she belongs, has been held to be an immoral 
ousiom, and one which cannot be judicially recognised ; Uji v. 
IliUhi Lain, 7 Bom* U, Rep, A* V, J. 133 ; but there is nothing 
immoral in a caste custom by which divorce and re*marriage 
are permitted on mutual agreement on one party paying to the 
other ilie expenses of the latter's original marriage ; 5an/iara« 
Umgam v. Suhban^ L L. R, \7 Mad, 479. Courts of law will 
not acknowledge the anthorify of a caste to declare a marriage 
void, or to give permission to a woman to re-marry, and a bond 
fide belief in the power of the caste to give snob permission is 
no defence to a charge under Sect. 494, or to one of abetting the 
commission of such ofience ; Reg„ v. Sumbhu Baghu^ /. L. E, 
1 Bom, 347. Where a man belonging to the caste of Ajang 
Bajput Gnaars executed a deed of divorce to bts wife, but not 
for a sufficient cause, such as incontinence on the part of the 
wife, and subsequently the wrnnan married again, it was held 
that the party entering into the second marriage had committed 
an offence under Sect. 494, and that the priest who performed 
the marriage had abetted aoeh offence ; Bmp, v. Un% L L, E, 
6 Bern. 1264 But in a Madras caae, where a custom was set up aa 
Misting in Southern India, that a woman miglil divorce hmr hns» 
hand cause shewn, such aa impotenoe, drnakeiiiiets, or mia* 
OMdaol, and then marry again, the High Comri c onfi n ed itaslfta 
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aayiiig that tlie casiom had mt been made oat ; 

Y* Ooeeriimentf 0« 8* 62 of 1866 ; and in Calcutta it has been held 
that a oonTiclion for marrying again during the lifetime of a hue* 
band or wife cannot be austainodi where there is evidence to ahew 
that such marriages are common finong people of the same caste 
as the accused, and it is not proved that such marriages are void ; 
In re Chamia, 7 C. X. R, S54>; nor where a man haa relinquished 
his wife, and by the custom of the caste she is entitled to marry 
again ; Jukni v. Emp., L X. H. VJ Cat. 627. 

Difficulties may, however, arise in coses where the priaoner haa 
changed from one religion to another. As where a man, once a 
Roman Catholic, hud, during his assumed Christianity, married a 
woman according to the Christian form ; and, afterwards becoming 
again a profesaiug Hindu, had married a Mindit woman ai^oording 
to the Hindu forniH; 2 MtvL If. C. Hep. Avp. 7. In this 
the following judginenU were delivcrod : — //o/furewy, J., said: 
“The Session Judge of (luntoor has, on o charge of bigamy, 
treate<l the prisoner as being still a Roman Catholic Christian 
who has contracted a second marriage in such circumstances as 
would render the m^ciind marriage void during the existence of 
the former. It seems imptjssiblo to assume that a man io liot 
equally free to go from niiiduisrii to Christiauify, and, if lie 
pleases, back from Chnstmmty to llindnisin. If then beiaa 
Hindu, although there is the greatest doubt whether the 
primitive Hindu law authorised polygamy, it is impoasible, after 
the numerous decisions upon the subject, to Sfiy that a second 
marriage of a Hindu is void, tii consiH}tt(mce of a previous valid 
Hindu marriage. It is rnaiiifest, therefore, that the second 
11 indu marriage cannot be rendered void, in consequence of a 
previous marriage winch the Hindu law would not have recognisedi 
it not having been performed with any reference to its provisions* 
The ceremony could not make it a Hindu marriage, because that 
was not a Hindu ceremony; and the consensnal contract could not 
make a Hindu marriage, because the consent was not to such a 
union, but to a very different one. If again, as^ it seems to me 
tmposaible to do, the man is to be treated as still a Christisa, the 
anioe entered into with the Hindu woman would nett in the view 
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of any law governing Chriatian uniotis, be considered a marriage 
at alL In either point of view it seeroa impossible, on the facta 
fonnd, to say that the prisoner has within the meaning of the 
section contracted a marriage which is void, in consequence of the 
previons marriage. There is po evidence that it is void/^ 

Inner, J*, said Now that we have before ns the record in 
this case, it soetns to mo that the conviction must be quashed unless 
it should appear clearly from the evidence that the second marriage 
was void by reason of its taking place during the life of the first 
wife. And there sereins to be nothing in the evidence to establish 
the invalidity of the second marriage. The Statute 9« Geo. IV., 
c. 74, s. 70, has only application to persons in India professing the 
Christian religion at the time of the second marriage, which the 
prisoner did not, and the operation of it, thcrefons need not be 
considered. If, in bocotning a Christian, a man took upon him- 
seif the obligation of monogamy, t. e,, if the Christian religion 
restricted him on his embracing it to one wife, then I should say 
if such person married while still a Christian, he could not after- 
wards tht*ow off Ills obligation by a mere change of profession. 
But 1 do not think that a profession of Christianity, iptofacio^ 
imposes any such obligation, although doubtless the tendency of 
Chriatiaiiity is a<lvorse to polygamy. Polygamy, as an ofTouce, 
exists only by statuU*, and there is no statute applicable to this 
country, which makes polygamy an oflfenee, with the exception of 
tbo statute above referred to, and that, as before noticed, seonis to 
apply to a second marriage, not by an apostate from Christianity 
to Uiiiduisni, but by one still professing the Christian religion at 
tho time of bis second marriage. There was by statute, therefore, 
so far as I can see, no obligation imposed on the apostate to 
Hinduism to observe monogamy, and, therefore, nothing in the 
Statute Isiw which rendered void tho second inarriagt% by reason 
of the first wife being alive. Then it does not appear to me that 
the Hindu law coukl regard the second marriage as void, by 
reason of the wife of the first marriage being still alive, ainoe the 
Hindu law , in ro*admitting the prisoner to caste, would altogether 
ignore tho sfalii# which he had just abandoned, together with all 
obligaiious contracted nuder it, and would not recognise anything 
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aa ft XDftrriage which was not entered upon by him aa a Hindu 
and with Hindu forms and ceremonies.” 

In this case the judges who decided it scorn almost to be of 
opinion that a man can at will change the law applicablo to him 
by changing his religion, bnt they seem to have forgotten tho 
principles laid down in Abraham v. 0 Moore, /. A* 243, 

that ** the profession of Christianity releases tho convert from tho 
irammeh of the Hindu law, hut it docs not o/aorvm(if involve any 
change of tho rights or rolations of the convert in iiiattcrH with 
which Christianity has no concern, sueli as Iik right in, and his 
powers i>ver, property.” In these iimtters, however, he may, by 
his course of conduct after conversion, shew by which law he 
intended to bo governed, hut it would rucjuiro a definite and well- 
established courHoof conduct for that purpose. Tho same prin- 
ciples would apply to a convert from Christianity to Hinduism) or 
Mahomedunism. Tho court also seemed to forgot the principlea 
which were laid dowu in v. Ihjdri ubi sup., us to monogamy 
being the law of Christianity, nt any rate as interpreted for many 
centuries past. The cjiiestiou still nmiains to be ausworod, 
whether a person who changes his religion can at once assame as 
applicable to him nil the laws which are observed by his now 
co-religionists, even in matters which are not directly connected 
with religion. 

The principles involved iii the decisions of Dvook v. Brook and 
Dock V. Deck, nbi ttup,, would sc»era to shew that u natural-bom 
English subject could not do so, for if a man by going to a foreign 
country cannot shako off his subjection to English law, so as to 
enable him there to contract a valid marriage with a person with 
whom he could not intermarry in England, how can he get rid of 
his previons legal obligations by simply changing his religion f 
It would seem, therefore, that an Englishman taming Msbomedan 
would still bo subject to English law, except in matters belong* 
ing purely to the domain of religion ; and such seemed to be the 
opinion of the Privy Conncil m SLumor v. Otde, 14 Moore, /. 

W9. In ibis case the appellant, Helen Skinner, having r 0 * 
noiinced Christianity and become a Mahomedan, was married, ae- 
omdittg to a Mahomodaii fonp, to one J« T> John, then ihohnsbiuid 
m to 
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of another vrife, bat who also renounced Christianity for Maho* 
medanism to qualify himself for the enjoyment of polygamous 
privileges, and the High Court having expressed doubts of the 
legality of the marriage, the Privy Council said they were well 
warranted in entertaining such doubts. A man by taming 
Hahomedan could not get the right to divorce a Christian wife, 
and it certainly is doubtful whether, if both turned Mahomedans, 
the law would allow him to divorce her against her consent by 
the forms of the new religion they had adopted. Why then 
should a man by turning Mahomcdan bo allowed to commit any 
other breach of the marriage contract as ordinarily understood 
among Christians ? r. g,, by bringing in another wife to share 
the marriage bed. His change of religion deprives him of any 
benefits be might have got from bis former one, but does not 
nocoHSHrily free him from the legal responsibilities he came under 
whilst he professed it, and it subjects him to the legal respon- 
sibilities and obligations of the new religion, while it does not 
necessarily in every matti'r give him the same freedom that his 
now eo- religionists have. iSoe JBoy Bahadur v. BMin BgaU 
/. h* /i. 4 AIL A Christian woman relapsed into Hinduism, 

aud thou married a liiudu. who, on finding she had been 
baptised, diseai'ded her. Siibseciucutly, a Komau Catholic 
priest, knowing of her prt'vious marriage, married her to a 
IHiristiau convert : it was hold that the woman had been guilty 
of bigiuny, and the priest of abetment of bigamy ; Emp, v. Millard, 
L L n. 10 MmK 218. 

hf the apostacy dissolves the marriage, emlet qua*^tio. Thus, if 
a man was originally a Blahomedan, his apostacy would dissolve 
the former matrimonial union, aud^therefoK% the second marriage 
would l>o legally valid; HaiUki, Dig. 182 ; but if a married Chris* 
iiau mail becomes a Hahomedan, that does not dissolve the 
marriage; 181 ; aud in the event of his marrying again after 
hta oonversiou, the principles before discussed would have to be 
aj^lkid. If be had been a Hindu heooold only re-marry on com- 
plying with tbo provisions of Act XXI. of 18t>& The oonveraioii 
qS m Hindu wiCs to Mahomedaniam doea not diasolve the marriage^ 
with her hnibandf and she cannot, therefore, dniing hia UfethM 
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enter into any other valid matrimonial contract ; o/ 

Bombay v. Oanga, !• L. B, 4 Bern* 330 ; In m Bam Kumar% L £« 
22. 18 Cal,, p* 269. The conversion of a husband and wife from 
Hindnism to Christianity dot's not dissolve a marriage entered 
into while both parties were Hindus by religion ; OolH^ntban v. 
Janadafnoni, L L, It, 18 Cal, 252. 

Evilt^ure for /fcc Dtfcnee, 

1. That tho first marriage has been dochired void or set aside 
by a court of eoinpetont jurisdiction, A divorce a t*ifirulo for nduU 
tory in a court in Scotland, of persons married or domiciled in 
Englandi is not within this proviso ; because no sontenoe or act 
of any foreign country or State cau dissolve an English marriag<t 
a vinet/lo, in respect of persons domiciled in England ; Jl, v. Lolhy, 
/f. and R* 237 ; Tollemac}w v. Tollemache, 30 L, J, A\ I\ nnd 
3f. 1 1 3. But the Divorce Court in England has jiirisdietioii to dis- 
solve a marriage solemnised between foreigners in a foreign country 
on the ground of the adultery of the wdfo committed abroad, if tho 
husband at tho time tho adultery is eominitted, and at the time 
tho i>c*titton is prc'scmted, is bond fuk and permanently resident in 
England ; although for the purpose of suct'ession may not have 
acquired an English domicile; Brodie v, Br<f<lia, 30 fj, J, iV. 8, J\ 
and M. 1^0^ Although the terms of the exception (Sc*ct. 4l)4) 
are only “ declared void," it would seem that those terms must 
include " .M't aside " and dissolved or else it must lx* held 
that a [wrson whose marriage has Ih»ou dissolved has not a hus- 
band or wife living at tho time of tho second marriage. 

2. That the former husband or wife at tho timo of tho siibse« 
quent marriage has ‘'boon continually absent from such person 
for tho space of seven years, and shall not have been heard of by 
such perwin as being alive within that time/* Whore tho dofeu* 
dani*H first wife had loft him sixteen years, and il was proved by 
the sx^ond wife that she hod known him for nine years living as 
a single man, and had never beard of tho first wife, who, it 
appeared, had btwn living sevontoeii miles from whore the defen- 
dant (a |x>or man) resided, bo was hold entitled to an noqoittal 
under a similar proviso to the prcfscnt; v. Jofu% C, and Mar, 
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614« On the trial of a woman for bigamy, whose first husband 
had been absent from her for more than seven years, the jury 
found that they had no evidence that, at the time of her second 
marriage, she know that he was alive ; bat that she had the 
means of acquiring knowledge of that fact, had she chosen to 
make use of them. It was held upon this finding the conviction 
could not be supported; Reg. v* Briggp, 1 Dears^ ainl B, 98. 
Where the prisoner was indicted for bigamy, and no evidence 
was given on either side as to the prisoner’s knowledge that his 
wife was alive, but it was proved that they had separated by 
agreement in 1843, and in 1857 the prisoner produced her at a 
trial in which ho was interested, it was held that it was a ques- 
tion for the jury whether there was an absence of knowledge on 
the part of the prisoner that his wife was alive in 1855, the date 
of the second tnarringe ; Reg. v. (^ronn, I F. and F. 510, per 
Coehburn, 0, J. 

In Ri*g. v. Dane, 1 F, and F. 323, while laying down the rule 
that it was for the jury to say whether the prisoner knew that 
his first wife was alive, BramweU, B,, questioned whether the 
prosecution need give any evidence upon it ; and about the same 
time WiBee, J., in Bar/, v. Merretf^ 1 F. and F. 309, said that that 
depended upon the particular facts of eiuth case. After these were 
decided, a case was carried to the Court of Criminal Appeal, where, 
on an indictment for bigamy* it was proviMl that ihe prisoner and 
his wife had lived aptirt for seven years, and that the prisoner 
then married again. There was no evid^mec of the prisoner’s 
knowledge of the existence of his first wife at the time he married 
again. The prisoner w*as eou\tct(Hl. It was there held that the 
burthen of prtMif that the prisoner did not know that his wife was 
alive at the time he contracted hiHseoond marriage was not on the 
prisoner, and the coiniction was therefore quashed ; Beg, v. 
Cufgentmt 35 h. J. X. S. M, C. 58 ; but sec Kvidonce Act, Sect. 

In BugUnd w'here the law as to the ubs«mce of husbaud or 
wife is Ibt-* same as under the Penal Code, it has l>eeu held by 
nine jodgos against five, that, whore a aomau wifhtn eeven geare 
of her having been deserted by her husband married again, ia 
good feith and on reasonable grounds believing her husband to 



sicnr. 497.] AmvnBt. 6S$ 

be dead| ehe conld not be convicted of bigamy ; v« TbltOft^ 
23 Q- B. D. m. 

None of these circamstanoest however, are of any avail aa a 
defence, unless **the person contracting snob subsequent marriage 
shall, before such marriage takes place, inform the person, with 
whom such marriage is contracted, of the real state of adairs, so 
far as the same are within Ids or her knowledge.'* 

Where a woman is chargod with bigamy the brother of the 
husband is not a person aggrieved by such offence within the 
Cr. P. C., Sect. 198, so os to enable him to lay a oomplaiot 
against her ; In re hai RuMtmoni, /. h R, 10 JBem. 340, 

Sections 404 and 49o are applicable to Parais, under the Pars! 
Marriage and Divorce Act ; Act XV. of Sect* 5, 

Act III. of 1 872, Sects. 1 5 and 1 0, provides that married persons 
marrying under its proviKtutis^aiid persons inarrieil under its pro* 
visions inarr}’iug again while such marriage is still subsisting, 
shall bo punisliable under Sect. 494 or Sect. 495, uwtr, p. 812« 

Sect. 497. Adiilfety. ^Whoever has sexual intereouxse 
with a person who is, and whom he knows or hss 
reason to believe to be, the wife of another man, without 
the consent or connivance of that man, snob sexual 
intercourse not amounting to the offenoe of rape, is 
guilty of the offence of adultery, and shall be punished 
with imprisonment of either description for a term whioh 
may extend to five years, or with fine, or with both* In 
such case, the wife shall not be punishable as an abettor. 

Triable by a Prtgidennj MatjUtraiCf in* a Magufrafe of ihv fit$t 
dues* A tourranf shonUl issue in the first instanre* Police officers 
may not arrest without a warrant* IJffemlants are bailable. Cotn^ 
fount luhlt. Complaint must be made by husi and or some person 
having t^hargeof the woman on his behalf ; Sect* 199, f**, 1882. 

Charge* 

Thftt you, the said A B, on or about the day of , 

at , did commit adultery with ono C D, the wife of £ D; and 
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tbBfc foUf the iaid A have thereby committed an offence pnnidi* 
able under Sect, 497 of the Indian Penal Code, and within^ &c. 

Evidence, 

Prove that the woman is the wife of the prosecutor, t. s., that she 
had been lawfully married to him. This will be proved in the 
same way as on a charge of bigamy, which see, p. 640, Ac., 
and should be proved strictly ; Act I. of 1872, Sect. 50 ; Reg. v. 
Smith, 4 W. R. Cr. 31; Emp. v. Pitnmber Singh, L I. J8. 5 CnL 666 ; 
Emp. V. Knilu, /. L. R. 5 AU. 238. The bare assertion of a peti- 
tioner under the Divorce Act, 1869, is not a sufficient proof of the 
marriage to satisfy the requirements of that Act; Raihnammal v. 
ifanikkavit I. L. R, 1 6 Mad . 455 {F. B.). A sngni marriage among 
the Uulwaee caste is a good marriage, so as to render sexual inter- 
course with a woman so married adultery ; Kotreey.Emp., 3 C.L.R. 
410; referred to in Kalhj Churn v. Bidher, I, B. 5 Cnl,, p. 696. 

It must then bo proved that the defendant has had sexual 
intercourse with her; for this sho is a compotont witness, or the 
fact may bo proved by independent evidence ; but if the wife is 
called to prove the case, it must be remembered that, although sho 
cannot l>e puniehed os an abettor, sho is m fact an aoeoinphce, and 
her evidonco therefore needs corroboration If the woman bo 
not u witness, it will very seldom happen that the intercourse can 
bo proved directly, because it is very unlikely that such acts will 
be committed whore others would bo able to see them ; aiul the fact 
that the unlawful connection takes place with the woman's con* 
sent, makes her also a party to the concealment of the offence, 
which is not the case in rope; circumstances must, therefore, b<» 
proved, from which the court will be obliged to infer the adultery ; 
Retj. V. Madhub Chundrr, 21 ir. U. fV. 18. The court, however, 
wilt not require the fact of the connection to be proved witli that 
atiiotneas which n re^pisiU^ m cases of rape or of forcible con- 
noetion ; Ruling of J., iu Reg, v, Vremji Dhanji, Aprit 

8e$»um$, Botn/ay, 1869, 

Mure opportunity to commit adultery is not sufficient ; Jlarrie 
V, Uarriit, 2 Hagg. ST 9. There must be overt acta, or some proxi* 
mate cireumsfnnces, which aalUfy the legal conviction of the oomi 
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that the criminal act has been committed; TT^fUiam# v, Tfilliafaf, 
1 Hogg, Cm. 299 ; Qrani v* tfma/| 2 Curt. 57 ; Harris v* Sarri$^ 
supra. The circumstances which will lead to such a couolusioii 
cannot be laid down universally^ becauho they may bo intinitely 
diversified by the situation and character o{ the partiesj the state 
of general manners^ and other incidental circumstances, apparently 
slight and insignificant in themselves, but which may have moat 
important bearings upon the particular case. The only general 
rule that can be laid doa*n upon the subject is, that the oircum* 
stances must be such as would lead tlu> guarded discretion of a 
reasonable and just man to the concluHion that the offence has 
been committe<l ; Lotrdm v. Lovulsn, 2 Ilagg. Can, 2 ; 8iom v* 
IStone, 1 Raf^ertSf 99; FmmHl v. Faussett^ 7 Xotss of Ciisss, 95, 
Facts which, if i'>olattHi or detached, would not h^atl to a conclusion 
of crime, are not to be taken separately only, but collectively, since 
they imitually in1er|>ret each other. Gross imlecorum, improper 
familiiintics, with opportunities of privacy» advance to the footing 
of proximate JU?ts, are such isolntcil facts ; and if the privacy bo 
shewn to be frequent, the court will infer the commission of crime; 
Hurgies v. Burgesn. 2 Ilngg. Con. 228. Where there is proof of 
attachment, criiiitual inUmtuui,andopporiunity, the presumption is 
that adulte ry has been commitUMi; JMviclsofhV, Davidsasi^ 1 DsanSf 
132. The birth, niaintenanco, and acknowleilgmont of a child are 
evidence of ailultery ; H Aguilar v. D* Aguilar^ 1 Hogg, 777. If 
there IS full proof of an irii]x>rtaut fact, such as the birth of achiltly 
with impoHsibihty of the husband’s access, and the identity of the 
wife, the fa^^t of the wito having committed adultory is sufficiently 
proved; Richardson v. Richardson^ 1 Hogg. 11. In these cases, 
however, strict proof of non-access on the part of the husband is 
required ; Heathcoic's Ihrorce Udl% 1 Macg, II. L. Ca. 277. The 
law holds that the longest period of gostaiiou is ten mouths, the 
shortest period six lunar months ; BmUkdge v. Carruthrr, 4 Dow* 
P. C. 39*!>. U it be otico shown that parties have been cohabiting 
in illicit connection, it must be presumed, if they arc Htill.Uviog 
under the same roof, that the criminal intercourse still subsists, 
notwithstanding those living under the same roof may be unable 
to depose to that fact ; TuHm v. Turlm, 8 Sagg* 850. 



656 


ADHITTBST. 


[chap. 


The ciroamstance of a womaxi going to a brothel ^ famishes oon* 
clasive proof of adnltery, since it wonld be almost impossible for a 
woman to go to each a place bat for a cinminal purpose ; WilUoms 
T. WiUifinuf, 1 Hogg, Con* 303; Loveden v. Loveden, 2 Hagg* Con^ 
24 ; Be$t v. Best, 1 Add, 487. The visit of a married woman 
to a single man’s lodging or house must be distinguished from her 
going to a brothel as her visit may be for the purest and most 
innocent purpose, and cannot per se induce an inference of guilt; 
WiUioMs V. Wdlpimn, 1 Hagg, Con, 303. But such a visit, together 
with other circumstances, such as tlio windows being shut, and 
the productioo of letters which could not be explained, otherwise 
than by the guilt of the parties, has been held to be conclnsivo 
proof of adultery; lUrkefs v. Rklteis, 1 Hogg, Cou. 303, notis. 

lu all these cases, however, not only must the guilt of the woman 
bo proved, but it must be shewn, conclusively, that the other 
guilty person is the defendant. 

The adultery must not bo by the coment or connlvnnec of the 
husband. The uogative may be proved by the oath of the husband 
biinself. If the defendant wants to prove the contrary, he must 
cross-oxamiue the prosecutor, and then call witness to prove 
such a state of circumstances as will show that the husband did 
either consent or connive. 

Oomeni is a posiitvo act, a positive permission to the paramour, 
on the [mrt of tho husband, to have connection with bis wife. 

Connivance is passive consent, a knowledge of and acquiescence 
in the conduct complained of, Botdimg v, Boulting, 33 L,J, N.S. P, 
and M, 33; but to constitute conuivanci) there must be something 
more than mere negligence, than mere inattention, than over-con* 
fidenoe, than dnlloess of apprehension, than mere indifference ; 
JPhiUii^ V. Philli^^, 1 BobcHe, 145 ; Croft v, Croft, 3 Bagg. 812 ; 
JBix V. i2i>, i5. 74. There must be an intention ou his part that 
his wife should, or a knowledge that she was likely, to commit 
if )^uch a state of things existed as would, in the 
tpplMIhiniri TH of a reasonable man, result in the wife’s adulteiy, 
whether that state of things waa produced by the oonuivanoe of 
the hotband or independently of it, and if the husband* intending 
that the residt of sdnlteiy should tsko place, did not interfere# 
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when he inii^t ham done ao, to proteet hie own hononr« he 
is goaty of oonnimnoe ; AlUn v. AUm cmd I/Atty, 30 £. J. St, 
8. P. and p. 4. A husband who gives a willing assent to an 
act of adultery by his wife, desiring that it sbaU be oommittedi 
or is cognisant that adultery mill result from transactions which 
be approves of or consents to, is gnilfy of connivance, although 
he may take no active step towards procuring it to be ooiii*^ 
mitted, and may not be an accessory before the fact: ifurru \\ 
Harris and Burke, 81 L. J. N. S. P. and M. 60; Qknniev. Olennie 
nml Bowhs, 82 L, /. K. 8* P* ami M, 17. And if a husband 
mlfully abstains from taking any steps to prevent an adulterous 
interconrse, which, from what passes before his eyes, he cannot 
but believe or reasonably suspect is likely to occur, he is 
guilty of connivance, even though there be not corrupt inten* 
tiou on his part; (hpi^n v. (Upps ami Runu\ lu the House 
of liords, S3 Ji. J. M 8. V. and AT. 161. In Calcutta, in 
a case where the husband practically allowed his wife to commit 
adultery, Pheat , J., m delivering judgment, said :— ** The hns« 
band h^ been living in Calcutta, and has day after day seen bis 
wife leading a life of immorality. He has seen her evening after 
evening passing up and down the same promenade as himself in the 
company of men, under whoso protection be believed her to bo Uv* 
ing. He said he knew she must bo living in adultery, because she 
had no other means of livelihood; but he never said that he had 
offered her any allowance, or given her any opportunity of return, 
except on one occasion. wb(ui he wont into the green boat and asked 
her to come back to him. I know nothing of the oiroumatanoes 
under which she left his house, and it was only in answer to a ques* 
tion from me that bo let fall a word as to this incident. He has had 
no reoonrse to the methods which lay open to him even before 
ibis (Divorce) Act came into operation, to vindicate bis honour, 
or mete out justice to the offenders, but has been content to stand 
by for fourteen years ; and it is only when this Act gives hjiB Jtbe 
personal advaati^ of a dissolution of marriage as distinjl4hed 
from a divorce a menea W Moro, that he comes into court. This 
sequence of facU lesds me to the oondusion that tbeie has been 
y ^<ifefctitg like oonnivance on bis part at the course of life hja 
SSrc 
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wife has bean leading ; Boe r. Boe^ 3 Ben* L. fi. Apf^ 9* In 
the case of Oifp$ v. Otppi amd Uume^ supra, the hnslmd had 
agreed to withdraw a snit for the dissolation of marriage in oonai- 
deration of a sum of money to be paid to him by the co-respondent 
in lien of costs and damages, but madenostipnlation asto his wife’s 
fttinre condnct. The co-respondent did not fulfil his part of the 
agreement, and there being a farther case of adultery between the 
same parties, the petitioner filed a second petition, at the hearing 
of which the adultery charged was proved ; but the court held 
that the petitioner’s conduct amounted to connivance at, or 
consent to, the wife’s intercourse with the co-respondent. 

As to the knowledge by the defendant that the woman was mar* 
riefh see pogt,p, <>60. Where a prisoner, accused of adultery, sets 
up in defence a mUrd contracted with the woman with whom he is 
alleged to have committed adultery, in accordance with the custom 
of his caste, the question the court has to determine is, whether or 
not the accused honestly Mieved,B,t the time of eontraetingthendird, 
that the woman was not the wife of another man ; Beg, v. Manohar 
Itaijh II* Hep* 17; Reg* v. Bain Boghu, and Beg* 

V. llnetnt Sttlfman, it. 10, n. Sets also, Ujt v. Jfnthi halu^ attic, 
p. «U0. There will also Ik» the (|UCstion as to whether the hus- 
band consented to, or acquiesced in. the mUrti, 

The connection proved between the defendant and the woman 
must not amount to the oftence of rape, as detincnl by Sect. 376, 
tutfe* p. 452, 

Although a man cannot lie charged with adultery except by the 
htisband of the woman with whom he commits adultery, yet he 
iiiay b^> charged witli, and convicted of, house-trespass with intent 
to commit adultery, without the husband himself making the 
charge, if there is no cemsent or connivance on the part of the 
latter ; Mad* IT, C* RuUnge, Isf June 1868, 3 Mad* Jur* 286 ; bat 
where the husband rrfmmi to make a charge of house-trespass 
with iuteiit to commit adultery, and only charged the aceusad 
with house-trespass with intent to oommit theft, which was dis- 
proved, the megistrste was held to be right in refoinng to oonviet 
of the eharge which the hnebend rinsed to make, aUhoagh the 
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said he was there for the purpose of oarrjiag on aa 
intrigoe with the wife ; 5 Miul, ff. C. Rep. App. 5. 

Where the accused is charged with rape, and committed on an 
alternative charge of rape or adultery, the mere fact of the husband 
appearing as a witness on the charge of rape, is not an instituting 
of a prosecution for adultery by the husband as required by the 
Cr. P. C.j Etnp. V. Kallu, I. L. R. 5 All. 238. 

If a man, who has bwu couvictod of adultery with another man's 
wife, continues his adulterous intoroourse, he " ill bo liable ti* u 
second conviction and punishment for the Iresli act, uotwithstauil* 
mg that the woman had not returned to tho protectiou of lu i 
husband after tho conviction of her paramour; Iteij v. I'.w^jivnlud 
Vitliu, B. R. iSth Ocfohor 

„ EsilClN'i IWAl 1 MaKUIUI \\ OMAN. 

,^00^ plufu itiij ii .VdMitd 11 hOAVEf 

tslcM or cntioos ow&y wiy wwumi who i>, And whom ho 
knows, or has reason to believo to be, the wife of any 
man, from that man, or from any person having the oare 
ofher on behalf of that man, with intent that she may 
have illicit intercourse with any person, or oonowls or 
detains with that intent any such woman, shall be 
punished with imprisonment of either description for a 
term which may eatend to two years, or with fine, or 
with both. 

TrvMe 1>H a , ■» n nf ilw/iiA 

or eteond elaiu. A n'lrntnl tliould t**m ii< Hu fit A iiiAunrc, Pulict 
offieeii mu>, not umA i> Uhoul u vo, runt. Vr/rndunU ar» buHnlAr. 
Compoundable. Ceniiluuit murf bemud< uaui ,i(fu//cry, quod vide. 

A 

Vhn^ijt , 

That yoJ, tho ssid A 11, ou or about the day of , 

St did Uke {or entice) away a certain woman, to wit , C D, 

the wife of B D. whom you knew {or bsd^n to to »» 

the wife of another man, to wit. the said B D, from tho s^ E D 
(or from the care of 0 H, who bad the care of the said C D on 
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belnlf «{ die nid E D), witii intent tliatdiesaid CD sbonld have 
illieit interoonne with wne penon ; and that yoa, the said A B, 
have dterel^ committed an offisnce pnnishable onder Sect. 488 
of the Penal Code, and within, Ac. 

Evidence, 

To Bcpport a charge under this section it must be proved that 
the woman is married, as in a charge of bigamy or adultery, and 
diat fact most be proved strictly, i. a., by evidence of third parties 
of certain facta, such as nuptial ceremonies, Ac., from which the 
eonrt can judge whether there has been a legal marriage or not ; 
Etnp. V, PUamber Stnghf 1. L. R, 5 Cal, 666, overruling Reg. v 
friszsra, 8 B, iu B, App, 66 , but the law has not laid down any 
particular way in which the marriago must be proved (except that 
mere reputation is insufficient; Act I. of 1872, Sect. 50 ; Emjt. v< 
Anhed AH, 18 C. L. R. 125) ; consequeittly, the evidence of a 
man and a woman that they havo been married mth the %uml nuptial 
earemmiee, and thereafter cohabited as man and wife, is sufficient ; 
Hmp. V SubfHimyam, /. L. R. 9 Mad., dissenting from Emp. v. 
PUamber Singh, ubi mp., in so far as that case ruled that such 
proof was not sufficient. In the case of Emp. v. KaUu, I.L.Rh AH, 
238, the proof of the marriage really amounted to vcir little more 
than proof of cohabitation, there being no cvideni« of any nuptial 
ceremonies having been performed. It must then be shewn that 
this was known to the defendant,or that he bad reason to believe it. 
There does not appear to have been any direct ruling as to what 
would amount to such a knowledge, but in two cases of dissolution 
of marriage, tho court refused to condemn the corespondent in 
costs from the probable absence of such knowledge. In the 6rat, it 
appeared that the respondent was a dmpken woman, who had been 
aepamted from her husbad a oonsiderable time when she met the 
oo>respondeul, and there was nothing to shew that the latter had 
the least knowledge as to who or what she was when he met her, 
•noe^ that sho was disposed to become a praatitnte ; Prieke v. 
Prtihs and (Mdfiy, 29 L. J. N. 8. P. and M. 185. In the ««h Tr 
esse, the oo>re^ondent was the landloid of a taran near the 
pstitimnr'a iMsdnos, sad his interoouiae with the raycadte 



SfCT. 498.] HTfCarO AWAt A IIAmBl«> WOMAWt 

oomme&oed about the begixmbg of 16629 about the stme 
time she was carrying cm an adulterous interoouree with saothsr 
man almost under her husband’s nose. In the course of 1868| 
she took fomished lodgings in another part of the town 9 under an 
assumed name, and there carried on an adulterous intercourse 
with a third man. She was, also, in the habit of going out at 
night alone, when her husband was at homo, and not returning 
until a late hour. The court said it appeared to be doubtful 
whether the co-respondent knew the respondent was a married 
woman, but suspected, although it u us not very plainly made out, 
that he did know it. Under all the eircuinstanoos of the case, 
however, he was not condemned in iH)sts ; v. Staikian ami 

Stnum. 34 L J. N. S. P. nmi J/. 121. 

It must also proved that she has Wn taken or oniieed away 
from her husband, or from mmw person who has had charge of 
her on behalf of her husband, and the taking of a woman away is 
an offence under this section, although the advances and solioita* 
tions ha\e prot'iM'detl fnmi the woman, and the prisoner has for 
wwiie time n'funod to yield to her requests ; Beijf. v. KuMurnmmi, 
2 Mad. If. (\ 3^11. t^n this point see, also, the remarks on 

the kidnapping and abducting of women for criminal purposes, 
p. 442. The word enticing ** implies some blandishment 
or coaxing. Wlu^re the man and woman are p<»rf<»ctly agreed, the 
act of a third jmrty, who merely uajomimnies the woman from her 
husband’s hou(u% oinouiits only to an abetment ; ltuUng$ of Mad* 
H. 1664, (oi Seef. 498. Under the present section, however, 
it is not necessary to prove the actual abduction, the mere conceal- 
ment or detention is sufficient, and in this it differs from the 
previous sections referred to ; provided only, that the accused 
knew or had reason to believe that the woman was the wife of 
another man ; Emp* v, Ktadar, /. L. B, 10 AU. 580. The words 
sueh woman ” do not mean *^such woman so enticed as afore- 
Mid,” but such woman, being tbo wife of another man ik, 

disapproving of Bmp. v. Tiha Bingh, L L. R. 4 All. 261* 
Physical reelratnt, however, is not essential to detention.” The 
wifemay bedeiatiiadaiidber husband deprived of her sodety 
by aUnremeats i9d Uandishmente; Bag. v. Saandaraa DoHf 
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4 H. C. Rep. 20 ; bat il a woman, deaerted by her hosband, 
goes of her own free will to lire with another man, a oonriotimt 
under this section cannot be maintained, as there is no taking 
or enticing away from the hnsbond or other goardian ; Beg. r. 
Petihun Chang, 2 W. B, Cr, 85. 

Where a procuress induced a married woman of twenty to leave 
her husband, and the fact shewed that the wife " b ^d made her 
deliberate choice, and was determined, of her own free will, to 
leave her husband and become a prostitute in Calcutta,” the Ben* 
gal High Court held that the procuress could not be convicted of 
kidnapping under Sect. 866, ante, p. 441, but was guilty of 
enticing away a married woman under the present section, “for 
whatever the wife’s secret inclinations were, she would have 
had no opportunity of carrying them out had not the prisoner 
interposed ” ; Beg. v. Srimotee Poddee, 1 IF. J?. Cr. C. 45, 

It is not necessary that a woman should be actually living with 
her husband, or with the person in whose charge she is on his 
behalf, provided that she be living somewhere with his consent. 
Thus, a conviction was maintained where the prisoner had eloped 
with a woman from a house in Calcutta, hired for her 1^ her 
husband, who was absent in Assam. In this case the Court said, 
“ we cannot say as the Sessions Judge said, ' that a wife is 
always the property of her husband, whether he is absent or 
present’ ; but we think it clear that a wife living in her husband’s 
house, or in a house hired by him for her occupation, and at his 
expense, is, during his temporary absence, living under his 
protection, so as to bring the case within the moaning of 
Sect. 498, provided, of course, that the defendant knew, or had 
reason to believe, that -ho was the wife of the man from whose 
l^otection he took her, or on whose behalf the person from whom 
he todc her had charge of her, and also provided he tocdi her 
wiUi the intent speei&ed in the Act. To hold othenriae would be 
to deolaie the w<^ casM of seduction not punishable under the 
Penal Code"; Jfutty Khan r. Mtmgioo. 5 IF. JB. Cr. 60. 

It nraat also be shewn that the intention with which any one 
ol the tw^oiBg acta is cominittad is dmt the woBummsyhave 
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illicit acKiial interooiirse with acme maiii and it is immatirial 
whether the wile is a eoneenting party or not. 

A finding on this eection should state definitely on what part 
of the section the accused is guilty ; only when it is doubtful 
what is the exact offence proTed against the aooused should a 
general finding in the words of the section be resorted to ; 
Beg. w Mothoora^ 22 W, B. Or. 72. 

Where a husband makes a complaint under Sect. 366 in 
respect of acta done to his wife which do not support such a 
complaint, the accused may be convicted, if the evidence 
justifies it, under this section, without a fresh complaint by 
the husband ; Jatra v. BeirAiU B. 20 Cal, 483, 
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CHAPTEB XXI. 

DlTAHAnOX, 

Seek. 499 . l)efamatim.---'Whovv 0 t, by words eillier 
spokm or intended to be read, or Iqr signs, or by visible 
r^esentations, makes or pnblishes any imputation 
oenosniing any person, intendii^r to harm, ot knowing 
or having reason to believe that soeh imputation will 
harm, the reputation of such person, is said, eioept in 
the eases hereafter ezoepted, to defame that person. 

Explanation 1 — It may amount to imputation to impute 
anytbing to a deceased person, if the imputation would 
harm the reputation of that person, if living, and is 
intended to be hurtfhl to the feelings of the family or 
other relatives. 

Explanation 2 .— It may amount to defamation to make 
an imputation concerning a company or an association 
or ooUeotion of persons as such. 

Eaphnatton 3 .— An imputation in the form of an alter- 
native, or e^ressed ironioally, may amount to defamh- 
tion. 

Ewpianaiion 4.— Ho imputation is said to harm a person’s 
reputation, unless that imputation directly, or indirectly, 
in the estimation of others, lowers the moral or intd- 
leetualoharaoter of that person, or lowers the character 
of that person in rei^eot of his caste or of his oalling, or 
lowers the credit of that person, or causes it to be 
believed that the body of that perotm is in a loathsonw 
state, or in a state generally oonaidered as disgraoeftil. 

Illuttrations. 

(a) A says—** Z is an honest man; he never stole Fs 
watdi”: intending to cause it to be beUeved 
that! did steal B’s watch. Thisisdeftunation, 
unless it Ihll within one of the eao^tiona 
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(6) A is asked who stole B*s watoh. A potnti to I, 
intaadin; to cause it to be believed that I 
stole B's watoh. This is defbmation, nnloss it 
fall within one of the Exceptions. 

(c) A draws a piotore of Z rimning away with B's 
watoh, intending it to be believed that Z stole 
B's watoh. This is delbmation, unless it flail 
within one of the Exceptions. 

Firtt Erftplim. Imputatim of any Tmth/ttr the Puhlie Qooi.— 
It is not defamation to impute anything which is true 
concerning any person, if it be for the public good that 
the imputation should be made or published. Whether 
or not it is for the public good is a question of fhot. 

Seronil Egreption. i'uKltr euniluet of I’nlilic Servante.^Jt iS ttOt 

defamation to express in good faith any (pinion whatever 
respecting the conduct of a public servant in the die* 
charge of his public functions, or respeotiug his oharao* 
tor, so far as his character appears in that conduct, and 
no farther. 

Tlitixl Excefitum. I 'owl net of any Pereon fouehimj any Puhlie 

QuMfiifK.— It.i8 not defamation to express in good faith 
any opinion whatever respecting the conduct of any 
person touching any public question, and respecting his 
character, so far as his character appears in that conduct, 
and no farther- 

llhmiratwHo 

It is not defamation in A to express in good ihith any 
opinion whatever respecting Z’s conduct in 
petitioning Government on a public question, in 
■ig ntn g a requisition for a meeting m a public 
question, in presiding or attending at such a 
meeting, in forming or joining any society 
which invites the public sufqtort, in voting or 
canvassing for a particular candidate for any 
situation in the efBclent discha^e of tiiedutlM 
of which the public is interested- 
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Fourth Emeptum. PiAUoaUm ctfBoporU o/Proeeeding$ ofCoarU 
of Jmtico.— It i» not defamfttimi to pnbliah a rabstantially 
true report of the prooeedinge of a court of jnetioe, or of 
the reeolt of any each proceeding. 

E*]^anatio».—A Jnitice of the Peace or other officer 
holding an inquiry in open court preliniinaiy to a trial 
in a oourt of juetioe, ie a court within the meaning of 
the above section. 

Fifth Eufeplwn. Merit! of a Gate decided in a Court of Justice, 

^e.— -It is not defamation to express in good faith any 
opinion whatever respecting the merits of ai^ case, civil 
or criminal, which has been decided by a court of Jus* 
tice, or respecting the conduct of any person as a party, 
jritness, or agent, in any such case, or respecting the 
dharaoter of such person, as far as bis character appears 
in that conduct, and no farther- 

lUvstraftotn. 

(a) A oaye-“ I tbinh Z's evidence on that trial is so 
contradictory that he must be stupid or 
dishonest.” A is within this Exception if be 
says this in good faith, inasmuch as the opinion 
which he expresses respects Z’s character as 
it appears in Z’s conduct as a witness, and 
no farther. 

(h) But if A says—” I do not believe what Z asserted 
at that trial, because 1 know him to be a 
man without veracity A is not within this 
Exception, inasmuch as the opinion which he 
expresses of Z’s character is an opinion not 
founded on Z’s o<mdnet as a witness. 

Sixth Kxecjitum. Merits of a Public Performance.— It is not 
dd’amation to express in good foith any opinion respect* 
bag the merits of any performance which its author has 
submitted to the judgment of the public, or reqieotiim 
the oharaeter of the author so far as hi« cbaraoler 
uppears in such performance, and no farther. 
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&gaaHati(m«,'-A pcrfmrmuoe may be aubmitted to the 
judsment of the pablio exprenly or by aoto on the part 
of ^ author which imply ouch labrniiaaioii to the ju^- 
mcnt of the pnblie. 

Illunlratioiu!, 

(а) A peraon who pnbliahea a book, aubmita that 

book to the judgment of the publio. 

(б) A peraon who makee a speech in public, aubmita 

that speech to the judgment of the publio. 

(e) An actor or singer who appears on a public stage, 
submits his acting or singing to the judgment 
of the public. 

id) A says of a book published by Z— “Z’s book ia 
foolish, Z must be a weak man. Z's book la 
indecent, Z must be a man of impure mind.** 
A is within this Exception, if he says this in 
good faith, inasmuch as the opinion whidi he 
expresses of Z respects Z’s (diaraoter only so 
far as it appears in Z’s book, and no further. 

(«) But if A says— “I am not surprised that Z’s book 
is foolish and indeoent, for he is a weak man 
and a libertine.” A is not within this Excop- 
tion, inasmuch as the opinion which he ok* 
presses of Z’s character is an opinion not 
founded on Z's book. 

Seoenih Exrepiiott. Cemure ptutuJ tn ffood fitith hy a Perton 
having lawful authoiity anorW.— It iS not dofsmation in 

a person having over another any authority, either con* 
ferred by law, or arising out of a lawful contract made 
with that other, to pass in good faith any oensnre on the 
eondnet of that other in matters to which such lawftd 
authority relates. 

JUuflraliotu. 

A Judge censuring in good faith the conduct of 
a witness, oran ofioer of the court ; a head of a 
departBunt oensuring in good faith those who 
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axe under hie orders ; a parent orasnring in 
food fieitha child in the presence of other 
ohildren ; a sohoolmaster, whose authority is 
derived from a parent, censoring in good faith 
a pupil in the presence of other pupils; 
a master censuring a servant in good faith for 
remissness in service; a banker censuring in 
good faith the cashier of his bank for the 
conduct of such cashier as such cashier— are 
within this Exception. 

Eighth Exception, Accumtion prefemd in good faith to a duly 

authorieed Permi.—lt is not defamation to prefer in good 
faith an accusation against any person to any of those 
who have lawful authority over that person with respect 
to the subjeot'matter of accusation. 

IllmtratioM. 

If A in good faith aoonsM Z before a magistrate ; if A 
in good faith complains of the conduct of Z, 
a servant, to Z’s master ; if A in good faith 
complains of the conduct of Z, a child, to Z’s 
father— A is within this Exception. 

Ninth Exreidion, Imputation nude in good faith g a Pereon 
for the protection of hie Jntereete . — It is not defamation tO 
make an imputation on the character of another, pro* 
vided that the imputation be made in good faith for the 
protection of the interests of the person making it, or of 
any other person, or for the public good. 

1 Uuetratione. 

(а) A, a shopkeeper, says to B, who manages his 

business-** Sell nothing toZ unless he pays 
you ready money, for I have no opinimi of Us 
honesty.” A is within the Exoeption, if he has 
made tide imputation on Z in good faith for 
the protection of his own interests. 

(б) A, a magistrate, in making a rqport to his 

superior oOeer, oasts an imputatfoo on the 
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eharaeter of Z. Here, if the impotetien ie 
made in good ftdth and for the pnhlio good, A 
ie within the Exception. 

TftUh Exception, CauiioH iulcwieii /or tho gooil 0 / (he Petnoit to 

whom it ie convened.— It ie not defamation to oonv^ a can* 
tion in good faith to one person againet another, provided 
that ench caution be intended for the good of the person 
to whom it is conveyed, or of some person in whom that 
person is interested, or for the public good. 

Sect* 500. Puntehmiut for Pefapui tion. WhoeVOT dofamOS 
another shall be punished with simple imprisonment for 
a term which may extend to two years, or with fine, or 
with both. 

Sect. 501. Prxntimj Ih fainotori/ .Ifrtftrr.— WhOOVOr prints 

or engraves any matter, knowing or having good reason 
to believe that such matter is defamatory of any person 
shall be punished with simple imprisonment for a term 
which may extend to two years, or with fose, or with 
both. 

Sect. 502. 0/ Ih fnmntory Sfntter , — WhoOVOr SOllS OT 

offiMS for sale any printed or engraved substance contain- 
ing defamatory matter, knowing that it contains such 
matter, shall be punished with ^ple imprisonment for 
a term which may extend to two years, or with fine, or 
with both. 

Triable hi the Court of Seeeion, a PreeiJeney Mngietrate, or 
a 3Iagietrotc of the firnt clue. A tearrant ehovid ieeue in the Jlret 
inetnnee. Police otiirere may not urreet without n warrant. 
PcfenAnnte are bailable, Cimpaundahlc. I'roeeeutiun muel be by 
perion aggrumd by the offence; Cr. P. C., 1882, iSact. 198. 

Charge. 

That you, the said A B, on or about the day of , 

at , defamed one 0 D, to wit, by writini; and pabUahing 

ooneerniug him, the aaid C D, the worda and mattera following 
(or by making and publiahing conoeniag him, the aaid 0 D, 
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• oertein imputation in the words and to the effect following), that 
is to say {hsre imert the defamatory matter), intending to harm, or 
knowing or having reason to believe that such impntation would 
harm, the reputation of the said C D ; and that you, the said 
A B, have therein committed an offence puni^ble under 
Sect. 500 ol the Indian Penal Code, and within, do. 

Emdenee. 

The Penal Code makes no distinction between written and 
spoken defamation; Beg. v. Mohunt Fweorcm, 2 W. B. Cr. 36. 

The offence must be proved to have been committed within the 
jurisdiction where the offender is being tried. In the case of libel 
if a letter containing the libel it is 

addressed in the jurisdictionii^yg^tj^at person 
B. V. Johnton, 7 East, 66 ; accusation. 

though addressed to him oi^ . . , , B. y. Watson, 

I Camp. 215 ; or even if a .lAimng the ubel, be 

put into the poet ofBoo in the^^ ” "vi^diction ; B. v. Burdett, 
4 B. and. Aid. 96 ; it is a suffi^P^'publioation of the libel within 
that jurisdiotion ; in the last caise, three out of four judges held, 
that if a man write and compose a libel in L, with intent to 
publish it, and afterwards publish it in M, he may he indicted 
in either jurisdiction. Where a libel is printed in one town, and 
sent by post to people in another town, it is published in both 
places : Emf. v. Oirjaskankar, I. L. B. 16 Bom. 286. There is 
no publication, however, if the lihel be addressed to the party 
hiniaelf; PhtUifs v. Jansen, 2 Bsf. 624; Komul v. Nobin, 
10 W. B. Civ. 184 ; Bmp. v. Taki Husain, I. L. B. 7 All. 205 ; 
Wennhak v. Morgan, 20 Q. B, D., p. 637 ; Bmp. y. Badashiu 
Atmaram, I. L. B. 18 Bom. 205; giving a letter to be copied is 
sufficient publication ; Heelford v. Oaletin, 2 Hyde, 274 ; 
PHffiuan T. Bill [1891], 1 Q. B. 524 ; but if a solioitor, writing 
a letter on a privileged occasion on behalf of a client, dictates it 
to a clerk, and gives it to a dark in his office to be copied, that is 
not a poUication; Soasins v. QoMet [1894], I Q. B. 842. Send* 
ing one to a man's wi& is a publication; W s w i a a v. AAm, 
18 C. B. 886 that a disolceure of alibel by the defendant to his wife 
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is not a pubKoatioa ; Wmnhak t. iforym, 20 Q. B. D. 8M« 
A libel addressed to a firm (being intended to be read hy two only of 
the partners) and opened and read in the usual coarse of business 
by one of the clerks is published; Pullman v. BUI [1891], 1 Q. B. 
&24« A charge of defamation may be founded on a republioation 
or reproduotion of what has alre^y been published» although 
no charge has been laid in respect of the original publioation ; 
In re Bowanl, L L. R. 12 Bow. 167 ; Beg, v. Ifoft, 8 tWs t\ C, 
411 ; Waithman v. HVarer, 11 Prior, 287, note. 

Proof that the defamatory matter* if written, is in the defend* 
ant’s handwriting* is said to bo presumptive eridenoe of publioatioui 
so as to throw the onut of proving non*publioatiun on him ; R, v« 
Beare, 1 Ld. Raym. 417 ; Lamb' a Ciute^ 9 Brp. 899; but a libel 
may bo found under circumstances which preclude such presump* 
tion. The publication may also bo by selling the libeli 
distributing it gratis, reading it toothers (if be knew the tendency 
of it before ), or by lamding it* and having it delivered to another 
person ; Buc. Abr, //i W* B. 2 ; 1 //iitrA. c. 28* p. 646. Kvidonoe of 
the libel having been purchast^d in a bi>okfiellcr*s shop, or at a 
newspaper offitni, of a servant there* in the course of business, will 
sustain a count charging the master with having published it \ 
Bac, Abr. Libel, B. 2 ; R, v. Almon,, 8 Bur. 2686, 

Printing a libel, unless qualified by circumstanoei* is said to boy 
primd fade, a pnbhshtng ; for it must be delivered to the com* 
positors and other subordinate workmen ; Piddtnn v, Eljihinniam, 
2 IT. B/. 1088; bat this proposition is denied in WaiU v. Proser, 
7 A. and E,, p. 28*3. Indeed* the mechanical work of oompositors* 
and the division of labour among them, almost preclude the 
preeumption that any of them have obtained any knowledge of 
the sense of what they were composing. If the manuscript of 
the libel be proved to be in the bandwriting of the defendant, 
and it be also proved to ha^e been printed and published, this is 
evidence to go to the jury that it was published hy the defendant, 
although there is no evidence to shew that the printing and 
publishing were by the direction of the defendant ; BL v* InmU, 
9 0, afid P. 462. 
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Where the libel has been printed by the directions of the 
defendant^ and be has taken away some of the impressions, 
a copy of those left with the printer may be read in evidence ; 
Watton*8 Ca$ 0 , 2 Siarkf P. 0. 129. In order to shew that the 
defendant had caused a libel to be inserted in a newspaper! 
a reporter to the paper was called, who proved that he had given 
a written statement to the editor, the contents of which had been 
oommauicated by the defendant for the purpose of publicationf 
and that the newspaper produced contained the same, with the 
exception of one or two slight alterations, not aSecting the sense; 
it was held that what the report published might be considered 
as published by the defendant, but that the newspaper could not 
be read in evidence without producing the written statement deli- 
vered by the reporter to the editor ; Adams v. KoUtj^ Ry, and Moo, 
157, A statement at the foot of a newspaper that it is published 
or printed by a contain person is not even pnmd facie evidence 
against him; Reg, v. Stangi r, L, 22. C Q B, 552 ; but an attested copy 
of a declaration made by the editor of a paper under Act XXV. of 
1867, Sect, 5, that ho was the printer and publisher of the paper 
is jfrmii/acw proof of the publication of a delaniatorj^ statement 
contained in the paper; Ramamrnt v. Lokanada, /. L. 22. 9 Mad. 
S87. But where an editor in good faith entrusts the tomporarj' 
management of his paper to a compeUmt person, and, during his 
absence, and without his knowledge, a libel is inserted, the editor 
cannot ho held to have published the libel ; ib, 

A dtdivery of a newspaper, containing a libel, according to the 
provisions of the 38 Goo. Ill c. 78, to the officer of the stamp 
office, has been held a publication, though such delivery was direct 
by the statuUs tor the officer had an opportunity of reading the 
libtd; Anijddeit*s CaM, \ li. and (\ do; sch' also, Cook v. fFardf 
6 Bing, 408 ; Jictt. v. Jlart, 10 iM. 

The intention to harm bj the imputation, or the knowledge that 
the imputation in likely to liarm the {H^rson against whom it is 
made, must be pr<#ved Where a man publishes a writing, which 
upon the face of it is iintrne, the law presumes that he does ao 
with such a malicious intention as would constituU^ an offence, and 
it ia nimooeasary to give any f urUier proof of intent ; under the 
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Penal Gk>dd» lie would be presomed to bave pnblialied tl wilh the 
intention of harming, or knowing or haring reason to beliere that 
it would harm, the repatation of the person defiutned* Thna, in 
Harvest Case, 2 fi. and C. p. 269, Abbott, 0* J», said If H 
be tme that a maliciona intention be neoeeaary to renderamenaUe 
to law a person who publishes defamatory matter, I say that nnleaa 
that maliciona intent may be inferred from the paUioation of the 
slander itself, in a case where no evidenoo is giren to robot that 
inference, the reputation of all Hts Majesty's subjects, high and 
low, would be left without that protection which the law ooght 
to extend to them." So in Sir Franein Bunisti^e CatSf 4 B andAhL, 
p. 120 Bestt J., said : — ** I told the jury that tho question, whe* 
tber it (the libel) was published with tho intention alleged in the 
information, was pecuharly for their cousidcration ; but I added 
that the intention was to bo collected from the paper itself, unless 
the import of the paper were explaind by the mode of publioa* 
tion, or any other circumstance. I added that if it appeared that 
the oontouts of the paper wore likely to oxoite sedition and dis« 
aflbetion, the defendant roust be presumed to intend that whioh 
his act was likely to produce/' It is not necessary to prove that 
thecomplaioant has actually suffered from the scaudalous imputa- 
tion alleged, but it is suflScient to shew that the defendant knew 
or had reason to believe that the iropntation would be likely to 
harm the reputation of the prosecutor ; Rsff, v. Thakur Das, 6 N. 
W * 86. It is, however, open to the defence to shew the repnta* 
tion of the person who is alleged to have been harmed, and thus to 
shew that the matter on the whole is a true account; Laidman v« 
Bsansif, LL.R.l AU, 906 ; provided that the ropntation proved 
shews the probability of what is alleged against him in the libel ; 
BM V. Parks, 1 1 Ir. V. B. 41 3 ; bnt this does not let in evidence 
of general reputation that he was gnilty of tho partionlar act 
charged against him in the libel ; ih. See, also, Bcoii v« 
Sampsan 8 Q. B» D* 491. 

It may, however happen, where the expressions arc ambignona 
or the intentions of the defendant doubtful, that it is neoessaiy to 
adduce evidence for the porpoae of shewing positively tiie mc^vo 
whidh jworapted the publication. For this purpose any oirciiin* 
SSrc 
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stances afe admissible whicb may elucidate the transaotion^ and 
enable the jury rightly to conclude whether the defendant 
acted with the intention and for the pnpose of causing the evil 
consequences enumerated in Sect 499. With this end in view, 
in an action for libel contained in a weekly paper, evidence was 
allowed to be given of the sale of other papers, with the same 
title, at the same office, for the purpose of shewing that the papers 
were sold deliberately, in the regular course of circulation, and 
vended in regular transmission for public perusal ; Plunkett v* 
Cobbett, 6 Eip. 136. Bo, where on the trial of an action for libel 
contained in a newspaper, subsequent publications by the defend- 
ant in the same paper were tendered in evidence to shew quo animo 
the defendant published the libel in question. Lord Bllenborough 
said that doubtless they would be admissible in the case of an 
indictment ; Stuart v. Lovell, 2 Stark, N, P. 0. 95. So, also, in 
the trial of an action against the editor of a monthly publication for 
a libel contained in it, articles published from month to month, 
alluding to the action, and attacking the plaintiff, are admissible 
to shew the intent with which the libel was published, and also 
that it was published concerning the plaintiff ; Chubb v. WeeUey, 
6 C. (tnd P, 436. Jjord EUenhorough also held that any words or 
acts of the defendant are admissible to shew his intent in making 
use of the words which form the basis of the action ; Busfd v. 
Uacquvfier, 1 Camp, 49 ; and either the prosecutor or the defendant 
is entitled to read extracts from different parts of the paper 
or book containing libels relating to the same subject ; Rex v. 
Lambert afid Perry, 2 Camp. 398. See, also, where the publication 
is prtmd ftme excusable, on acconnt of its cause, as in the case 
of servants' obaracters, or confidential advice, or communications 
to persons who ask it, or have a right to expect it, malice in fact 
moat be proved ; per Bayleyt J., in Bftnmige v. Prmeer, 4 P. and 
0. 256. The same doctrine is laid down in the case of M*Pk$r»on 
if.DanieUf 10 P. and C. 272; and Parke, P., in Wright v« Wood- 
gate, Tyr. and O, tb, said Where a man baa a right to make 
a communioatioo, you muai either shew malice intrinsically from 
the language of the letter or proveexprees malice.** Iiooking, liow^ 
evert to the terms of Sect. 105 of the Bvidence Acttiicansoaioelj 
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be contended tfaat the law contained in the laat two eentenoea 
applies in its entirety to Indisi bat I think that the followbig 
may be regarded as the way in which it would bo applied 
When from the eTtdonoe adduced by the prosecution it appears 
primd/acie that the occasion was privileged, and the communica* 
tion made bond fide^ then it lies on the prosecution to prove 
affirmatively the existeooe of the intentions or knowledge set out 
in Sect. 499. Where a person wrote defamatory matter to W, 
under circumstances which rendered the writing privileged, but 
by mistake enclosetl it in an envelope to X, it was held that the 
latter publication was also privileg^ in tlio absence of expiwsi 
malice on bis part ; Tom^^on v. Dtuthtoood, 1 1 Q. /i* 2). 43. 

But in all cases whore the matter is defamatory in its natnrsi 
the anus of proving the troth of the statement, or, at leasti that he 
had reasonable ground for believing it to be true, and was actuated 
in making such statement, not by malicious motives, but by intelli* 
geut seal for the public intcn'st, so as to shew that the imputation 
was made in good faith," lies on the person making the state* 
ment; Alluf Iloossein v. Taxmdilooh Uoassetn^ i Agra^ 87 ; 

V. Ramnnmint 4 IF. TJ. Cr. 22; Rtg. v. Kihttbhai PurbhoodaSf 9 
Born, JJ^ C, lit jfi. 451 ; In re Sbtbo Proend, L L. /2. 4 Cof. 124i 
See, also, the EvidentH^ Act of 1872, Sect* 105. As none of the 
exceptions to Sect. 499 are, m any way, connected with the 
section imposing a punishment for defamation, they need not 
noticed or negatived in the charge. 

Writing a letter to a young and virtuous woman containing a 
proposal that she should surrender her chastity to the writer for 
a sum of money, is a defamatory libel tending to provoke a breach 
of the peace ; Bog. v. Aclaias, 22 Q. B. D. 66. Qumro whether 
this wonld be defamation in India, because it was not pablisbed 
of her, hot ta her. It would probably fall under Sect 609, pod. 

hsfplanaiian 1 • Impuiaiion against a deeeasod prrsen**— In the case 
a( an iirputation against a deceased person, it mnst be proved ibal 
what is complained ofis# as regards the deceased, detsmation ttndisr 
the Peoal Code, and then that it is intended to be horiinl to the 
fedUiiigB of hti fidmily or other near rektiTes. In this expknatksi 
tbe words nssd with regard to the hitoiifetoii of tbo s osossd dffiht 



676 


DBFAMATIM. 


[CHAB» XXL 


from thoBO used in the section itself ; there they are ^‘iniending to 
haroQit or hmwing or having reason to believe that they will harm/* 
the reputation ; here the hnpatation must be intended to be 
hnrtfnl/* &c., thus shewing that the intention in such a case 
must be express^ &c.) not merely to be implied from the 
&0t that the natural result of what is imputed to the deceased 
may be likely to hurt the feelings of his relatixes. This is the 
law in England; see Beg. v, Topham^ 4 T. B., p. 129, where 
Kenyon^ C* J., says: — **To hold that> even after ages are past^ 
the conduct of bad men cannot be contrasted with the good, 
would be to exclude the most useful part of history; and, 
therefore, it must be allowed that such publications may be 
made fairly and honestly. But, let this be done whenever it may, 
whether soon or late after the death of the party, if it be done 
with a malevolent purpose, to vilify the memory of the deceased, 
with a view to injure his posterity, then it is done with a design to 
break peace, and it is illegal.'^ A suit by the heir and nearest 
relation of a deceased Hindu person, in respect of a statement 
about the deceased causing damage to plaintiff as a member of his 
&mily, isnotinaintainablo; Luci^msmj Rowjee v. Ilurhum Nnrsey, 
L L* B. 5 Bom, 580. 

Bssplanation 2. Imputatimt agaimi a company or collection of 
^forsons.-^To come under the terms ofthisexplanation the defama* 
!wry words must apply to all the class, but the libel need not name 
the class as snob ; it is sufficient if the words can only be interpreted 
in auch a way as to reflect upon all the members of that class. 
Thuif where a libel was published concerning ** an East India 
Direotor,’’ and it was charged as being a libel on the East India 
Oompany, Les, 0. J., said:— It is objected to, as not being a libel 
igau^all of them ; but the advertisement seems equally applicable 
io every one of the IKrectonu Where a paper is printed equally 
fefliolingttpon a certain number of people, it reflects upon all ; and 
feadere according to their differentopinionsmay apply iteo. It has 
been the rule of this court always to prevent libels upon sodetieeof 
men **; JBeev. Jenear, 7 Mod* 401. The same principle had been 
applied in the Jews* mm ; Bm ▼. Oshtmme, I Bar. K. B. 168, 166^ 
U l m r e ft was held Kbelloae to print a book giving enoh an aooomt 
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of oerttin Jem who lived near Broad Streets Londoiii as would teed 
to make people believe them so barbaroos as to barn a woman and 
a child bmnse it was begotten by a Christian ; and was snbMK 
qnently applied in the case of a libel against all the clergy in 
Dnrham ; Bern \\ Willimf, 6 B. atniAld. 595. The Itbel^ howevefi 
must be against a parttcalar circumscribed body of meU| not 
against mankind in general, nor against a particular order of 
meO| as, for instance, men of the gown ; Rejt v, Ahm, 8 Salk* 224 ; 
and if a person said that all lawyers were thieves, the bar could 
not sue him, nor could a particular lawyer, unless there was 
something to point to the particular individual ; Wdk*, J., in 
Eastwood V. Holmtu^ 1 f\ and /’^ 849. 

An action for libel lies at the suit of a joint stock company for 
statements defamatory of the rharacter of the company iu respect 
of the managetneut of their business without pi oof of special 
damage; Helton Coal Co. v. Norik Eastern Nmre Aseoeiation 
[1894], 1 Q. B. 188. 

Ejrplanation 4. Ihfihition of harm to a inreon^s rtjnUniion*^'^ 
This explanation does not apply where the expressions used are in 
themselves defamatory. If an expn^ion used is doubtful as to 
its signification, aud some evidence is necessary to decide whether 
it is calculated to harm a particular person's reputatiou, it is 
possible that the priucipio enunciated in this explanation might 
and would with propriety bo applied ; Kmp* v. McCarthy^ L L, S. 
9 All. 420; see, also, Rrg. v. ThaUtf Das, 6 N, W. 80; Laxdman v. 
Eearsey, L L R. 7 All 900; BM v. Purfes 11 Ir. C. L. A 418. 

SecepUm 1. Impviafion of any iruih for the public good.^ 
This is practically included iu Exception 9, the difference between 
the two being that this exception applies only to a true imputation 
made for the public good, whereas the ninth exception is not 
confined to a true imputation provided it be made hmA fide and for 
one of the purposes therein mentioned. In deciding whether it is 
for the pnblio good that a matter relating to a particolar person 
should be diseoMod, the position of the person whose conduct is 
mnnmed must be takeu into oousideration, and the privilege must 
be confined to reports or comineots upon persons whose position 
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is oi public interest to the whole community, or with reference to 
matters of public interest to the whole community ; PureeU v. 
Sawler, 1 C. P. 2>« 781 ; affirmed on appeal, 2 0. P. 2>. 215. The fol- 
lowing matters have been held to be matters of pubbc interest : — 
The conduct of a clergyman in the recognized public worship 
of the Church of England ; Kelly v. Tirding, Ir. £. 1 Q. B, 699; 
the character of a person, individually of no public interest but 
in reference to his capacity to reconstruct the navy of England ; 
JSenwocd v. Harrison, L. B. 7 C, P. 606 ; comments on charges 
made by a member of Parliament in the House of Commons, 
impugning the character and conduct of a judge; Wason v* 
Walter, L, B» 4 Q. B, 73; the reason for which the name of a 
medical practitioner was removed from the register of legally 
quali&ed practitioners; Allbutv^ Council of Medical Education, 
28 Q. B, D. 400 ; a true account of the proceedings of a quasi^ 
public society in the expulsion of a member for a cause within its 
jurisdiction; Barrotcs v. Bell, 7 Gray {MasaachmetU), 301. 

Making and jiuhliehifvg. Whether the making or publication of 
a particular imputation is for the public good is a question offset ; 
Jffmj). V. Janardhan Damodar, LL. R, 19 Bom. 70S ; and while an 
imputaition may be held to be true and made for the public good, 
the Court may at the same time hold that the manner of publica- 
tion was not for the public good, and convict ; id. 

JSaee jr/ioni. 1 *u blic conduct of public eeroante. — ^To bring a case 
under this exception, the opinion expressed must be a fair one, and 
half truths must not be told ; therefore, where, although the state- 
ment made by the defendant was the truth, but was incomplete 
and misleading, portions having been omitted which entirely 
took the sting out of what was published, it was held that the 
accused could not plead that the imputation made by him on the 
complainant’s character was made in good faith for the public 
good ; Smp. v. Kahds, LL. R. i Bom. 298. 

Exceptions* Cotuluciofany person touching any pMie question^ 
This exception is confined to opinions expressed as to the oondnot 
of a peroon, nomatisr wAol kis own position may be, in regard to a 
piiWe gaedioih and hkoharaotor so far as appeam fr^ 
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The oiieB cited tmder Exception 1 are also applicable bere. Tbe 
oondoot of pereone at a pablic meeting, althongb they do not go 
there in a public capacity, held for the purpoae of promoting the 
election of a candidate for a seat in Parliament, may be made the 
subject of fair and hotid fide discussion by a writer in a public newik 
paper, and unfarourable oommeuta made upon such conduct io the 
course of such discussion are privileged; Dam v. Danmn, £, E, 
9 C. P. S96. Where the prosecutor, a medical man, bad inserted 
an advertisement in a medical paper of which the accused was the 
editor, soliciting the public to subscribe to s hospital of which he 
was the surgeon in charge, and atating the number of successful 
operations which had been performed, it was held the advertisement 
had the effect of making such hospital a public question, and of 
submitting it to the judgment of the public, and that the accused 
in commenting on the conductor the prosecutor in oonncction with 
the insertion of the advertisement was within the third, sixth, and 
ninth exceptions of this section ; Km}u v, iicLewl^ /. L, JK, 
3 AU. 342. 

The sanitary condition of cottages let by a colliery company to 
its workmen is a matter of public interest, and fair comment 
thereon is not libellous ; IMhn 0ml Co, v. North Easiem Nem 
AMOciattou 1 Q, B, 133 . 

Unfavourable coraroenU upon the conduct of persons who take 
a public position with regard to public matters stand on a very 
difiTerent footing to the publication of untrue and libellous matters 
stated at public meetings to rt*spect to third {lersons. These are 
not privileged when re|M)rted in a newspiifM'r, even when rcfiorted 
fairly, although they may happen to have lioen privileged at 
the time they were made ; Davimm v* Duncan, 7 E. and B, 229; 
Papham v. Pickhum, 7 II, and N, 891 ; Purcell v. 8 owl ft ^ 
2 C. P. /). 215. Ihese reporU have, however, been declared to 
be privileged by the Htatnte 44 and 45 Viet# c. 60, s. 2, provided 
that the meeting was a public meeting, lawfully convened for a 
lawful purpose, and open to the public ; that the report was fair 
and accurate, and published without malice; that the publication 
was for tbe public good ; and the defendant has not refused to 
pnhlUi, when asked, a reasonable letter of explanation or oott«* 
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tmdictioiL See Odgm on Ubel, 2 Edit., pp. 877-888. Saoli 
reports would not be privileged under Exception 4, which only 
applies to proceedings in a court of justice. 

Exeoption 4. PuUieation of reporU of proceedings of Courts of 
/sriics.— It always has been the law in England that '*a fair 
aoconnt of what takes place in a court of justice is privileged, and 
the reason is that the balance of public benefit from the publicity 
is great. It is of great consequence that the public should know 
what takes place in court, where the proceedings are under the 
control of the judges*’; CampbeU, 0. J., in Davison v. Duncan, 
ubi sup. : — Such reports only extend that publicity which is so 
important a feature in the administration of the law in England, 
and thus enable to be witnesses of it not merely the few whom the 
oourt can hold, but the thousands who can read the reports ” ; 
Wdde, B,, in Popham v. Pickburn, ubi sup. The report, however, 
must be a fair and substantially accurate report, favouring 
neither one side nor the other, and not ommitting important 
matters which may alter the aspect of the case. The publication 
of such a report lu parts is not libellous, so long as all the parts 
put together give a fair account of the whole proceeding, and no 
part is left out which is necessary to the report being a fair report 
of the proceeding ; L^wis v Levy, E. B, B. 537; but the 
publication of the last scone alone, i. c , the judgment and the 
reasons for it, may expose the publisher to considerable risk , per 
Lord FUzGeralii, in Maedougall v. Kmghi, 14 App. On. at p, ^7. 
There is no presumption one way or the other as to whether a 
jttdge*s judgment, or summing up to a jury, does or does not give 
snob a complete and substantially accurate account of the case in 
respect of matters upon which he is adjudicating as to bring it 
wiUiin the privilege: that roust be a matter of evidence; per 
MoXshmy, U C., in MaedougaU v. Knight, 14 App. Ca. at p. 200, 
In the oourt below, it was held that a fair and accurate report of 
the judgment in an action, apart from the evidence publiahed 
hand fids and without malice, is privileged ; MaedougaU v. 

17 B. i>* 686 ; but this ruling was not overruled by tim Penae 
of Lords, and the Court of Appeal in a subsequent oase intipated 
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that they considered their ruling was still good law ; 

T* Knighi^ 25 Q. B. J5. 1. 

It is doubtful, too, even under this exc'(eption» to what extent the 
pablieation of a report of proc<H>daigs in a court of justice may 
extend. Suppose a charge of publishing a dofannitory libel be 
disraissc^d for some other cause than that tlu^ publication is not a 
defamatory liliel. The case itself may be reported, but would the 
re-publication of the dofaumt<»rv wortis bo privileged ? In England, 
on shewing cause against a rule for a criminal information, for 
publishing a blasphemous and stHlitious libel, it was urginl that it 
was mendy the rc^port of a judicial priH:*CH*ding ; yet the court held 
that if the cHmiiuitod anything blasphetnouH, seditious, 

indecent, or defamatorv, the defendant had no right to publish 
so much of it, although it had actually taken place in ti court of 
justice; CarliU^n S U, and Aid, 107. 

This exception by itself, without the exphiiiaticm, would not 
have permitted the publication of a n»port, of an impiiry prior to 
committal bett»ro n iiia gist rate*, Wcaiise a mugistrnte whih^ emgaged 
in such an iinjuiry is not a judge, and none but a judgt^ or a 
number of judges can constitute acourt of justice, nml the explana- 
tion itself is not happily worded. The Iasi ten wiirds, to make 
the explanation legally m’curale, should have been ** is a rvuH of 
jiutiicft within the meaning ol the above ejti UtnatinnJ* Hut tlioru 
would not m?rui to Ih* any cbiubt but that this explanatiou was 
intended to, and do<»H oUvr the law as it was in England many 
years ago, and under whiclt it was d<K’ide<i that the publication of 
preltminar}* or ywHc proc<s*djngH in a court of justice cannot bo 
justified; as the publication of depositions lH*foru a Justice of the 
Peace on a charge of murder; 5 Enp, 123; or the pro- 

ceedings of a Coroner’s inqiumt; FlmVn Cane, 1 IS, and Aid, 379. 
Now, however, it w'ould seem that in England, the only point 
which would bo considen*d would be whether the report was a 
fair rejior* of what took plare in a court, and that it would make no 
di0orence whether the report was of a trial in a court which could 
give a final decision, or of a preliminary investigation prior to 
commitment, or whether the application was ex parte or not ; 
W^H V. Walter, L.It.4Q,B, 78; UeiU v. Wafcs, 8 0. 

Mr 



m 


BBTAMATION. 


[chap. JXU 


D> 819 ; the report of an application for a anminoiui which waa 
afterwards dismissed on the hearing comes within this principle; 
Kinder v* The Prm A$$oeiatton [1898], 1 Q. B. 65. 

Eiteepiion 6. Merite of a puUie performanee.^^ThB same 
principles gdvem the application of this exception as that of 
EwtejiUm 8 . 

EMfitan 7. Cmeurebyanepenon having aiUkoritgover another^ 
The gomastah of a gooroo^ who pnblished an order of his master 
excommanicating tho complainant from his caste, would come 
under this oxception, if the complainant was really subject to the 
gooroo; 6 Ma<l, H. 0, Bep. App. 46; Beg, y* Sri Vviya Sankara, LL, 
jB. 6 Mad, 381 ; and if the circumstances are such that all that 
was said or done was consistent with the duty imposed upon the 
two parties by law or custom, whether that doty be legal, moral, 
social, or spiritual ; Gardner v. Slade,, 13 Q. B, 796; but where the 
exercise of ecclesiastical jurisdiction is plainly vUra viree, or other* 
wise unsanotioned by the ordinances of a religious society, or where 
such ordinances controvert the general law, and, in either case, 
consequences result which the criminal law waa intended to restrain, 
no privilege can exist; In re Paul de Cruz, I, L, R, 8 Mad, 140. 
The censure or excommunication, where lawful, must, however, be 
coumiunioated in a proper manner, so as not to come into the hands 
of those whom it does not concern ; for a communication which 
would bo privileged if made by letter becomes nnpriviieged if 
made ibroogfa the telegraph ofBoe, because it u necessarily com* 
muDicated to all the clerks through whose hands it passes ; it ia 
like the case of the libel contained on the back of a post*oard; 
WiUiameon v. Freer, L.IL9C. P, S9S. Where N, having attended 
a Hindu widow marriage (legalised by Act XV of 1866), S, his 
gooroo, published a notice to the members of his sect declaring N 
to be an out*oaste, and forbidding his disciples and the public of 
the town in whichN lived to associate with him until he bad done 
penance, it was held that this waa privileged; Meg, y. Sri Vidga 
Sankara, h L.R, 6 Mad, 881; approved of in Baehumaii y Bmdnm 
I, L. R, 22 C\sl. 46* 8 also aeat by poet to N a registaed poet* 
card of stmilar import^ and in so doing it was held, that he had 
oommitted the ofienoe of de&matton; ih. Where a Brahmia 
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who wia ooi of ooste hid been re<»idiiiittod, in oonseqneiioi of 
whidi there wis i split in the date, lod the defeodint* oot 
ippixm&g of the re*idmi8Bion» distributed handbills broedcmt 
tfaroogh the town calling the prosecutor a sinner/* it was held 
that the manner of pnblioation was unnecessaryi and in excess of 
the purpose for which pririlege was allowed, and therefore no* 
protected ; Emp, v. Kriilmasami, L h R. 15 JHorf. 214* 

The publication of a libel by giring it to the olerk of the writer 
to be copied is not privileged ; PuUann v. IlUl [1891], 1 Q. B, 524. 

wsod by a Coroner in summing op a case to jury ; 
ThofM$ v. Ckiriatif 31 L, J» N. S. Q* B. 189; and remarks of a 
County Court Judge while trying a case, Saiii v. 

L, R, S Ex. 220| would oome either under this exception or under 
BoKepiion 9, and so would msny other casc^Si such ns remarks 
made in a caste meeting about one of the members of the caste, 
or the commouioation to the caste of the detormiimtion arrived at 
in such a meeting. 

A judge cannot bo prosecuted for defamation in respect of any* 
thing said by him as a judge without the sanction of Government, 
or tbe court superior to him ; In rt Oukm Muhammad, L L. R. 9 
JUfod. 489. 

Exception 8. Aecuoaiion to a duly authorized j^erzon.^A false 
accusation not made in good faith renders tbe party making it 
liable to be charged with defamation ; 8ealy v. Jinmnarain, 4 W. 
B. (Jr. 22* A letter written by a nrahman to the Brahman 
commnnity of tbe neighbourhood, with a view to obtain their 
decision on a matter affecting his own religious interests, and 
those of the Brahman community, if written in good faith, falls 
within this exception, and Exception 10; Reg. v. Kaehinalh Ragul, 

8 EomM. C. Rep. C. C. 168; followed in Baehumali v. Budram, 
L L. R. 22 OaL 46. 

Exception 9. Imputation made by a pereonfor the protection of 
hie intermle.^A communication made bond fide upon any subject* 
milter in which the party eommunicatiug has an interest, or in 
reference to which he has, or honestly believes be has, a duty, is 
privileged, if mads to a person havi^ a corresponding interest 
or doty, although it contains criminatoiy matter, which, withoofe 
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the privilege, would be defamatory and actionable; Laughton 
V. The Bishop of Sodor and Man, L. R. 4 P. C, 604 ; Whitely v. 
Adams, 15 0. J5, N. 8- 392 ; Rrg. v. Kikabhai Purbhoodas, 9 Bom. 
E, 0. Rep, 451 ; Venhiht v. Kotayya, L L. R. 12 Mad, 374 ; 
provided the communication be made in good faith, c,, i£ he 
bad good reaaon for believing the allegations to be true ; In re 
SUUh) Prosad, I. L, R, 4 Cal. 124; therefore, where a person 
called upon by npunehnyd convened by the complainant’s relations, 
to explain why ho had made a defamatory remark concerning the 
complainant, made a statement by way of explanation, it was held 
that such statement was privileged, and a conviction in respect of 
that statement was illegal ;/n rc (roviudappa, I. L, R, 7 Mad. 86. 
The gomagfah of a gooroo was convicted of defamation in having 
published an order of his master, excommunicating the complainant 
from his caste. The letter publishing the excommunication con- 
tained a statement that the complaiimnt disobi'yed some one, and 
treated him with disrespect. It was held tliut the letter contained 
no expression defamatory per sc. If th(‘ person so treated was in 
a position entitling him to demand respect, and to make non-sub- 
mission an offence, then that ]K)sition W'ould render the communi- 
cation privilegi'd under Exception I or this exception, and if not, 
then the mere statement that the complainant did not obey 
one whom he was not bound to obey w’as not defamatory ; 6 Mail. 
II. C. lisp, App. 4(1. A petition by certain raiyats in a lamindari 
village, addressed to the TvhnUlar, luid praying that the village 
Munsitf might be retained in his office, notwithstanding the 
%atniudar*s petition for his removal, is a privilegt'd communication; 

v. Kotayya, i, L.B. 12 Mad, 374, But the communication 
must be made with due care and attention ; consequently, the 
making of an inaccurate statement may be suCBcieni to take away 
the privilege which would otherwiMu^xist. C was put out of caste 
by a punchayrt on the ground that there was an improper intima- 
cy between him and a woman of the same caste, who was also 
communicated. Certain members of the punchayti circulated a 
letter to the caste statiug that these two persons bad been exoom- 
munioated, and the reasons for it^ and requested the caste not to 
receive them into their houses or eat with them. Zn this letter 
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tli^made certain atatementB as to aortminal ehargei which inlglit 
apply cqaallj to & or to the woman^ or to both of thwi, such 
etatemente not being true if intended to apply to C. It was held 
that anch persons would have been protected if they had simply 
stated that C and tho woman had ^beon eioommunioated» but aa 
they chose to add statements of facts, untrue as regards C| which 
might be understood to apply to him, they had not acted iu good 
faith, and could not escape from tho result of their oarelessnesa 
by saying that they intended the remarks to apply to the woman 
only ; EmjK v. Itamatmml, /. L. i2. 3 AIL 064. A person who 
declares another exc4>mmunicatoii, without allowing him aa 
opportunity of refuting the charge ou which ho is oxcoromuuioated 
or of explaining his conduct, docs not act in gocnl faith ; ViUlabka 
V. iladujfwlamn, /, L* ii. 1*2 MauL 496. 

It is not sufficient that tho defondaut should merely bdm$ 
the person to whom tho cornmuuicatiou is made has an tot(»rest 
therein corresponding to his own ; he must aetuaUff have an 
inR*rest ; UoMitch v. Mcllwnine [ 181*4 j, 2 Q • /!« 54. 

A solicitor iu respect of his ac'tioii on behalf of a client stands 
in the same position with regard to privilege as bis client would 
stand ; v. Carriek [1894], 1 Q. Jf. 838, 

If tho Prt'sident of a Marine Insurance Company , having rea- 
son, from information received by him, to believe that the plain- 
tiff, tho master of a ship, is addicted to intemperate habits, 
informs the owner of the ship, that the Company cannot continue 
to insure that ship or any other ship while the plaintiff was in 
command, without assigning any reason therefor, he is not liable 
to an action for damages at the suit of the master, as it was a 
reprbsentation made bond Jui% in the conduct of the affairs of tho 
Company , and iu matters in which their own interest was con- 
cerned ; Ilamon v. FaUe, 4 App. Ca. 247. Where an accused Was 
watching a civil case on behalf of his partner, and during the 
hearing informed tho judge that the complainant was tamjioring 
with the witnesses, and prayed that be might be made to sit in 
ooitn,it was held that in the absence of malice or bad faith on the 
past of the acensed, be was protected by this exception ; Bmp* t. 
Pwr$ko awi Knlu^ LL* 9 Bom. 269. 
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Whero magiifcmtes for a borooghf in order to iaeiliiaie ibe 
btuonets of the general annnal licensing meeting, ordered the 
defendanti who was head constable of the boroagh» to issue to 
poraons having business before the meeting copies of a report 
made bj him to the magistrates stating the grounds of objections 
taken to the. renewal of licenses, it was held that this publication 
hj the defendant in accordance with the order of the magistrates 
was privileged; Andrews v. Nott Bower [1895], 1 Q. B. 888. 

A railway company dismissed a guard on the ground that he had 
been guilty oi a gross neglect of doty , and published his name 
in a printed monthly circular addressed to their servants, stating 
in it that he had been dismissed, and the ground of his dismissal; 
it wis held that the comma nication was made on a privileged 
occasion • Hunt v. Great KorthemB, Co. [ 1891 ], 2 Q> B, 189. 

Where the Mayor of a town informed a guest, whose valet the 
plaintiff was, that he bad received a communication from the police 
of the town where the guest had previously been staying that 
his valet was suspected of having committed a theft there in an 
hotel in which he and bin master had been staying, in consequence 
of which the guest dismissed the plaintifl, it was held that this was 
a privileged communication \8iuart v. Bell [ 1891 ], 2 Q. B« 34 L 

There may be at times great diflScolty in de6ning what kind 
of social or moral duty, or what amount of interest, will afford 
a juatiSoation ; but this must be determined by the judge, as 
a matter of law, on the facts of each case as it arises ; WhUdy 
V. Adams, 15 0. fi. N* 8. 892 ; Siuari v. Ball, uU supra. 

As to the privilege of judges, counsel, parties and witnesses in 
fiagland, in Rem v, 8kifmer , Loffi, 55, Lord Mansfield said 
** Neither party, witness, counsel, gory, or judge can be put to 
answer civilly or criminslly for words spoken in office ; and 
altboiigh some judges thought that those words were a little 
ton general, and that a judge might be held to be liable for words 
spoken ta cAuee of offioe with express malice, yet in the ease of 
BcoR V. Sianefield, L. JB. 3 Be. 220, it was held that the law at 
then settled was, that no aotion will lie againat a judge for any 
aots done or words spoken in his judicial oapaoity$see wim 
RomanNayar v. 17 Mad,B7, Alongoonne 



rant. 499.808.} 


DmHATIOII. 


989 

ofaotiioritiMi, amoBg whidi «• AMUyf. YmiMg$,%hmr. 807, 
•ad Jokiuon ▼. Ammm, 3 Bgp. 38, have decided tiiak no eelioa tk 
■luder oaa be brought for aoy etatement aiade bj pertiee ia 
pteedinge or during the eoaduot of the oaae. la B$t>U r. Smith, 
18 0. B. 126, end HentUrton v. Broomhaad, 4 B, and N. 569, il 
WM held that ecandaloos, false, and malidons statements upon a 
person not a party to the oaoae, in an affidarit made in the oonrse 
of the oanae, give no oauae of action. In Iknekim v. Lord JBoMy, 
L. B, 7 B. L. 744, foUoired in Ssomaa v. Nolhordtft, 1 C. P. D. 
540, it was held that as regards a witness, his privilege for words 
qwken in giving evidence with reference to the inquiiy on wbidi 
Iw is called as a witness is absolute and unqualiB^. Thns, the 
Rngliah Uw clearly gives the fullest privilege against any proceed* 
ing, civil or criminal, to parties, witness, counsel, jury and judge 
in respect of words spoken in office ; and that law was distinctly 
approved of and followed in Bhiknndur v. Brchanm, Lh,B, 
15 Cal. 264. In Omtth IhUt v. Mugneoram, 11 Dm, L. R. 381, 
the Privy Council in a case on appeal from Oalcntta held that 
witnesses cannot bo sued in a Civil Conrt for damages in respect 
of evidence given by them upon oath in a jndioial proceeding ( 
and the High Court at Madrss iu llindt v. Band/rg, 1. L, R. 
2 Mad. 13, held that, with respect to persons rightfully making 
an application in a suit, the pnnoiple of public policy whicli 
goa^ the statements of a party or a witoosa against an aotioa 
would protect them, whether the statement was malicious or ne4{ 
see, also, ChuUmbara v. Thirmnant, 1. L, R. 10 Mml. 87 ; Nat^ V. 
Lnlbhai, I. L. R. 14 Bom. 97. These last oases were, however, 
civil auita. Mow the only exceptions under which counsel, parties, 
or witnesses could claim any privilege on a charge of dehimatioa 
under the Penal Code are the eighth and ninth, and both require 
that what is done ahould be done " in good Ihith " ; andby6eot.58, 
Mnothing is said to be done in good faith which is done without 
due care and attention.” Consequentiy it would, at Brst aq^t, 
•eem that in India, in regard to criminal charges, the privilege of 
thsae three claaeea persona is shoolnte, as in England, bnt 
that it is qualiiad the neoeasity of their acts and words beiag 
doM ** with clue cuire and attentiuo.*’ In eaoitder* 
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ing whetiliMr there is good faith, the position of the person making 
the itnpntation must be taken into consideration, whether he is 
a barrister making it on instmctions, or a party making it of his 
own motion; In re Nagarji, I. L. £. 19 Bom. 340. In accordance 
with this it has been ruled in Oreene y. Delanney , 14 W, B. Cr. 27 
(followed in In re Nagarji, I. L. B. 19 Bom. S40)» that the 
criminal law of India depends entirely on the construction of the 
Penal Codet and not what may be the English law on the 
subject, and, consequently, that the act of filing in court a 
petition containing imputations concerning a person, calculated 
to harm his reputation with the intention that it should be read 
by other persons, is not privileged under this exception, as not 
having been made in good faith. It has also been held that 
defamatory statements are not privileged merely because they are 
used in a petition preferred in a judicial proceeding ; AM ul Hakim 
V« Tej Chanduff L L, B. S Ali* 815 ; and in a much earlier case, it 
had been held that a charge would lie against a person for 
defamatory expressions used by him against his prosecutor, while 
be was adefendant in a criminal case, when those expressions wore 
not used with due care and attention ; Reg, v. Purgoram, 3 ir. B. 
Or. 45. In accordance with this, the High Court at Madras 
has held that where an accused, defended by Couneel, ejaculates a 
defismatoiy expression referring to a witness in the box, he 
cannot claim privilege, as it was not m the ordinary coune of 
the prooeeding ; Hayes v. Ohnetian^ /. B. B. 15 Had. 414; 
relying on Datrkine v. Lord Bokeby, L, IL 8 Q. B. 225 ; L, B. 
7 H. !/• 744. But it has been held that a tritmee deposing in the 
witness box is absolutely protected in respect of defamatory or 
insalting expressions used by him, so long as they are relevant 
to the inquiry in the broadest sense of the term ; iJatran S^ngh 
v. Mahip Singh, /. L. & 10 All, 425 ; Manjaya v. Seeha, L L, B. 
n Mad. 477 ; Emp. r.Babaji, L L. B. 17 Bom. 127 ; Bmp. v. 
Balkrkkna, 573. A statement made in answer to a question 
put by a police officer under Sect 161, Or, P, (?.,in the coarse of 
an investigation made by him, is privileged, and cannot be made 
Umsobjeot of a prosecution for defamation; Bmp, r, Qormda PiUai, 
L L. & 16 Mad. !?35. In the case of counsel who only acts upon 
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iDstmctione or argoes on facto bTought oat ia the cooma of Iha 
case, IQ the abseoce of proof of express maltoci the absence of 
good failb ought not lightly to be found , In rs Nagarji, f. L. R 
19 Bom. 540. Therefon% an advocate, plonder or mookhtmr, rely* 
ing upon the statements of hts client, and m good faith, and m 
accordance with his instructions, introducing into a pleading a 
defamatory statement, will bti protected by the exception, but the 
case would be otherwises if the pleading was pn^pared by a person 
who has no such emplo)tneut, and does not act in gootl faith ; 
Bsg, V. Chrtstui^H, 2 V ir. IK 472. But it has also been held that 
an ad\ocate in this country cannot bo |iruceodeil against onininally 
or civill) lor words utUred in bis oftice as advocate, since anything 
uttered in his ofhee as advocate would be m good faith, beciiuae 
It would be upon mstriu tioiis given to him bv Ins client which he 
IS bound to accept , v. iVetfen, I L ft. 10 Mad, 28 

(F. ft. ). Set, iiNo, IduKumhr v Becharnm, I, L ft. !»> Cal, 264. 

\thire n budv ut ihmsoijh m not at ting in a jiiduial, but only 
in an oxeiutive, cnpicit), u immbtr ol that btKly iiiakiiig a 
d< fainatorv staUunent ih not entitled to absolute iinmutiit^ fiom an 
actiiui. buloiilv to the ordinal) privilege atUu hiiig to a pnvih ged 
occasion, liuyal Aqiutrtmn v Parkinson 1 Q, ft. t81» 

It has sfitT inanv )tarH been at last held iii Ktiglaiid that the 
publication of reports of the debates in Parliament m for the 
public good, and that ctmsequently such a report is privileged, 
even though it may contain matter defaroaUiry of a pariioiilar 
induidual , HVisoa v. Haftcr, ft i y. ft. 75. As to reporto 
of public or ijua»i public ineetiugs in general, see 44 and 46 Fiet, 
c. 60, s. 2, referriHi to antf, p. 679, 

Exception 10 . rVitttion fur (h« good of ihfi pfr$on to whom %i u 
oowreyipfi.— -The principles, cited in the notes to Exrefhon 9, from 
Laughitm v. The Bishop of Soflut and Jfan, apply to this section* 
as do also the principle's laid down m all castes cited there down 
to liuvon V FuiU It IS necesHar) that the defendant in convey* 
tng the caution should not oso language too violent for the 
oocastf Q, and should only staU* what he bilieves, or might 
rassonably believe, 8p%ll v. Mauds, ft. 4 Ex 252. This is 
•isiply thmi exercise of due care and attention which is oeoeasary 
•Tvi 
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to eosititote good faitb. For the same reason it is necessary 
that the caation should be conveyed by the proper means ; e. g^i 
to a father, privately, if the caution be about his children, and 
not in the midst of a gathering of people or the columns of a 
newspaper ; Somerville v. Hawkins, 10 C, B. o83. If, however, 
a person makes comments on the conduct of another in the 
presence of tbo»<e to whom he is entitled to make them, the fact, 
that there are other persons present! tli6 En^did not introduce, 
and whom he could not by his own a\ oct of filing does not, in 
the absence of malice, make the ocipniing a person, privileged ; 
Pittard v. Oliver [1891], Q. B. 474. ption that it sb* 

Act X, of 1882, Sect. 521, providj*^^®^ SJstrnction of all 
the copies of the thing in respect there is a conviction 

under Sects. 501 and 502. 

Where a married woman is defamed by the imputation of 
nnchastity, her hus'iand n a person aggrieved, upon whose com« 
plaint a inagife^trate can, under Sect. 198, Cr. P. C., take cogni- 
sance of the offence; CUllam v, HamoBami, /. L, 14 Mad. 379. 
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CHAPTER XXII. 

CbIVIVAI. 1>'TIM11UT]0N, Inbolt, and Ahmotahob. 

Criminal Intuiioation. 

Sect. 503. Crimmal Iu({mvlai!on.—WhOV79t threAt«lll 
another with any injury to his person, reputation, or pro- 
perty, or to the person or reputation of any one in whom 
that person io interested, with intent to oause alarm to 
that person or to oause that person to do any act which 
that person is not legally bound to do, ot to omit to do 
any act which that pex son is legally entitled to do, as 
the means of avoiding the execution of such threat, com- 
mits criminal intimidation. 

Eevt<iuaium.—A threat to injure the reputation of any 
deceased person in whom the person threatened is inter- 
ested, is within this section. 

llluttrafion, 

A, for the purpose of inducing B to desist from prose- 
cutiog a civil suit, threatens to burn B’s house. 
A is guilty of criminal intimidation. 

Sects* 604, 505. See po»i, pp. 693, 00 1. 

Sect. 606* Punuihment for Criminal /n/imuiEa<ton.— Who- 
ever commits the offence of criminal intimidation shall 
be punidied with imprisonment of either description for 
a term which may extend to two years or with fine, or 
with both ; and if th<» threat be to oause death or grievous 
hurt, or to cause the destruction of any property by Are, 
or to oause an offence punishable with death or transpor- 
tation, or with imprisonment for a term which may 
extoid to saven years, or to impute unchastity to a 
woman, shall ba punished with imprisonment of eithnr 
deeeription for a term which may extend to seven years, 
ear witli fine or with both. 
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Sect 607. Criminal Inimidation by an Anonymous Commuw^ 
cation,— Whomet commits the offence of criminal intimi- 
dalion by an anonymous communication, or having taken 
precaution to conceal the name or abode of the person 
from whom the threat comes, diall be punished with 
imprisonment of either description for a term which may 
extend to two years, in addition to the punishment pro- 
vided for the offence by the last preceding section. 

Offences under the first portion of Sect 506 are tnable by 
tresideney Magistrate^ or a Magistrate of the first or second class ; 
those under the latter portion of Serf. 506, and those under Sect. 507, 
by the Court of Session, a Presidency Magistrate ora Magistrate 
of the first floss. A u arrant should issue in the first instance. 
Police officers tnay not arrest without a warrant. Defendants are 
bailable Offences uiuhr the first jrortion of Sect. 506 aie com- 
poundabUf the others are not. 

Chargf , 

That you, the said A on or about the day oi , 

at f did commit criminal intunidatiou, to wit, by threat- 

oning one C D with injury to his person, with intent to cause 
alarm to the said C D (or to cause the said C D to desist from 
prosecuting a civil suit in which the said C Dwas plaintiff and 
one £ F defendant) ; and that you, the said A B, have thereby 
committed au oSence punishable under Sect. 506 of tin* Indian 
Penal Code, and within, &c. 

EvhU net . 

Prove the threat made by defendant, and shew with what 
intent the threat is uttered. The proof of these matters will bo 
very similar to that of the same matters m extortion, see ante, 
p, 464, and deiamalion, see ante, p. t72. The difference 
between this present crime and the others is in the intent 

The threat referred tom Sect. 506, a»fr,p.601, most ben threat 
commnnioated or ottered wiih the intention of its being commitni- 
oatedi to the person threatened, for the purpose of inflaenetog 
hts mind ; tlmga Chnnder v. Ckmr ChmmCr, /. L. B. 15 VaL 671. 
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If the threat be of injary to a person other than the one to 
whom the threat is addressed, the latter must have a 
personal interest in the former, so as to render it likely that the 
threat will have some influence upon his feelings or conduct. 

Therefore, where the prisoner sent a letter to the Commissioner, 
S. D., containing a threat that, if a certain forest officer were 
not removed from his po.st. the officer would be killed, and it was 
shewn that the CornmiM.sioiier had neither official nor personal 
interest in the officer, it was held that the prisoner could not bo 
convicted of ctiminal intimidation : v. Mangrsh^ 7. L, R* 11 

Bom. 876, 

Where the accused went to the complainant, tiny brother of an 
adult woman, and told him that he had come from the Sirtar, 
and a*ould get him six months’ imprisonment if he did not lot 
his sister go, it was held that these words did uot constitute either 
the offence of eriimnal intimidation within the meaning of Sect, 
508 (there having been no threat of injury in tlu' souse in which 
that word is used in the Code)> or any other ofl’eneo known to 
the law ; AV^. v. Moroht Bha$kerjct\ H Bom, II, C, Rep,, C, (\ 101. 

A threat of getting a person dismissed from service as a 
Police Constahle does uot full under this section. Emp. v. Dada 
Hanmfint, lU A. o/A Sfpieff$Jmr 18115. 

If a person, at one and the same time, ermnnally intimidates 
three different persons, and each of thorn brings a separate charge 
against him, he may be convicted and aontenced for three separate 
otfenccs ; Rry, v. Goolzar Khan% 9 W, R, f V. 80. 

Although an offence under the latter half of Sect. 306, ante, 
p. 691 , is not compoundable, yet a withdrawal from the prosecu- 
tion may be allowed in a proper ca-e; Emp, v. Vitkova, //. R, 
23rd June 1887, following v, Decama, I, L, R, i Bom. 64, 

Insult tending to Bueacii of the Peace. 

Sect. 504. Intentional [mult with intent to provoke a llreach of 

Peace.- Whoever intentionally inanlte, and thereby givet 
piovooation to any peraon, intending or knowing it to be 
Ukely Uiat suoh provocation will eauee him to break the 
public peace, or to eommit any other offenoe, shall he 
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pnniabed with imprisoninent of either description for a 
term which may extend to two years, or with fine, or 
with both. 

Triable l>y any Magistrafe. A warrant should issue in the first 
inst'tnee. Police officers may not arrest without a warrant. Defen- 
dants are bailable, Comfoundable. 

Ecidence. 

The prosecution must prove that the accused did intentionally 
do some act, or utter words, which amounted to an insult ; that 
the act or words were likely to cause the person to whom they 
were addressed to break the peace, and that he iotouded or knew 
it to be likely that such should be the result. An insult which, 
under ordinary circumstances, would be likely to provoke the 
person insulted to break the peace, is within the provisions of 
this section, although the person insulted may, by the insult, 
have been reduced to such a state of abject terror as to render it 
imprubablu that ho would commit a breach of the peace ; Emf. v. 
Jogayya, I. L, B. 10 Mad. 350. 

Seditious Statement. 

Scot. 605. Ctrculattng False Report, with intent to cause Mntmy 
or an Offence against th> Stale, .J-c.— Whoever ciroulates or 
publishes any statement, rumour, or report which he 
knows to be false, with intent to cause any officer, soldier, 
or sailor in the Army or Navy of the Queen to mutiny, 
or with intent to cause fear or alarm to the public and 
thereby to induce any person to commit an offence 
against the State or against the public tranquillity, shall 

punished with imprisonment of either description for 
a term whioh may extend to two years, or with fine, or 
with both. 

Sect. 603. See ante, p. 69L 

Sect* 507s See anfr, p. 692. 

Tr{a^*le i/y a Pritsutency a MngUiraU of th$ first or 

mcond eUm* A tcarrant should issue in the first tnstaneCe Polios 
ofiosrs may not arrsst mikoat a mrrani. Dsfsndamis are not 
^Uallie Sot compoHudahk, 
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Charge, 

That yon, the said A B, on or about the day of ^ 

at , did circulate (or publish) a certain stHtenient (or 

mtnourf or report), to wit, (here out $ 1 atef 0 >ml)f ktoning the 
•aid statement, Ac , to i>e false, with intent thereby to cause fear 
to the |iablic, and thereby to induce some person to commit an 
offence against the public tranquillity, that is, the offence of 
rioting ; and that you hare thereby committed an offience 
punishable under Soot. d05 of the Indian Penal Code, and 
within, Ac. 

Evidence, 

The evidence nocessarj* to prove this offence will be the same 
as that required under defamation, lu fact, the libel in the 
former case is defamatory ; in the present, seditious. Then what 
amounts to sedition ? According to Archbold, political writings 
and words may tie classed tiud**r thret» heads ; those which are overt 
acta of treahon ; tl oso which are seditious ; and those which are 
allowable and jUHtiiitible. Writings which imports cornpassing 
of the Queen’s death are suffichnt acts of this species of treason, 
if published ; 1 Hole, 118 ; 8 hint, 14 ; Font, li^8 : as, for instance, 
wntiugs exciting persons to kill the Queen ; R, v. Twyn, KiL 22; 
or the like. See the several cases collecttd m Caee, Cro, 

Car,, 117. So, words of advice or persuasion are sufficient overt 
acta of this species of treason, if they advise or persuade to an 
act which would itself, if committed, be a sufficient overt act; 
Foot. 196, 200; R. v. Chamoek, 12 8t. Tr, 1377 ; 2 Sait. 631. 

But loose words, which have no reference to any act or design 
or which are not words of persuasion or advice, cannot be deemed 
overt acts of treason ; Foet. 200-205 ; R. v, Thering, 8t, Tr 79*90. 

On the other hand, a man may lawfully discuss and criticise 
the measures adopted by the Queen and her ministers for tlie gov 
erment cf the country, provided he do it fairly, temperately, 
with decency and respect, and without imputing to them any cov 
rupt or improper motive ; 2Z. v. Lambert an*l Perry, 2 Camp, 398. 
All political writings between these extremes may be deemed 
seditious, and, uuder the present aection, might be punished. 
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A8» for iortaBce^ if a man curse the Qaeeni wish her iU) 
give out scanttaloQS stories about her ; B, v* Earvey^ 2 B. and 
C» 257 ; or do anything that may lower her in the esteem of her 
subject'^, or may raise jealousies between her and herpeoplei or if 
he deny the Queen’s right to the throne in common and advised 
disavowal, all the^o at'e seditious ; 4 Bl. Com 1 23. In £. v* 
Tuichint 14 St. Tr. 1096 ; Holt 424 ; Lord Bolt said, ** that if men 
shall not bo called to account for possessing the people with an ill 
opinion of the Government, no Government can subsist ; nothing 
can be worse to any Government than to endeavour to procure 
animosities as to the management of it ; this has always been looked 
upon as a crime, and no Government can be safe unless it be 
punished.” And Lord Etlenlorongh, in v, Cohbeif {Bolt on 
Li^et, 114; Stark, on Libel, 4th Edit., 629), said, “ that if a publi- 
cation be calculated to alienate the affections of the people, by 
bringing the Government into dis-csteem, whether the expedient 
resorted to be ridicule or obloquy, the writer, Ac., is punishable. 
And, whether the defendant really intended by his puhlicntion 
to alienate the nffectious of the people from the Government or not, 
is immaterial, if the publication be calculated to have that effect, 
it is a seditious libel”; li. y,BurdetU^ D. and Aid, 9b; JR, y. 
JEfarw/, ffiipra. 

Under this section, if the statement bo true in fact, the defen- 
dant will be entitled to be acquitted, whatever might be the result 
of the publication, &c., and with whatever intent he might have 
published it, for the section requires that he should know it to be 
false, and does not introduce any qualification as to his not know* 
tng it to be true, as in the case of false evidence. 

ThRXATKNIMG to MAKS A PkBSON AN OBJECri' Of 
Divink Displeasure. 

Seot 608. Jet done to induce a Per$on to beUevo that he viU 
he rendered an object of Divine Dieptetieure.—WhOtmt TOllUl- 

tartly canies, or attempts to oaaso, any persiai to do any* 
thing whioh that person is not legally bound to do, orto 
omit to do anythii^ which he is legally entitled to do, by 
or attempting to induce that person to believe 
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1lMt]M,oraiiy panon la wbomhe !• intereitad, wiU 
boeome, or will be Tendoved by Mine eet of tbe offeadert 
ea ebjeot of SMne diepleamre, if be does not do the 
thing whi<A itii the object of tto offender to oetue him 
to do, or if he doee the thing whieh it io the objeot ofthe 
ofliaiderto eeuM him to omit, ohall be pnniihed with 
imprieonment of either doeoxiption for e term which 
mey extend to one year, or with line, or with both. 

IlUutratiotu. 

{a) A dto dhnma at Z’o door with the intention of 
oanring it to be believed that by m ritting 
he renders Z an object of Divine dUpleasnre. 
A has committed the offenoe defined in this 
section. 

(b) A threatens Z that unless Z performs a oertaia 
act, A will kill one of A’s own children, under 
such circumstances, that the killing would be 
believed to render Z an object of Divino dis- 
pleasure. A has committed the offenoe defined 
in this section. 

TriabU bg a Pmidancy Magistrate, or a Magistrate of the ^rstor 
second class, A warrant should issue in the first instance. Police 
officers may not arrest withoui a warrant. Defendants are baUahle. 
Not eomjioumlabte. 

Charge. 

you, tbo said A B, on or about tbe day of 

at , voluntarily did cause (or atempt to cause ) a certain 

other person, to wit, one C D, to do something which the said 
C D was not legally bound to do, to wit {here set out act to be 
done ), by inducing (or attempting to induce) the said C D to 
bdiere that he, the said C D (or some person in whom be, the 
«id C D, is interested) would become (or be rendered ), by an 
act of the nid A B, to wit ( here set out act ), an objOotof Divine 
iHipltiasnrfti if be, the said 0 D, did not do the said act or thing 
wbidi the said A B deaind him, the said 0 D, to do; and that 
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jem, tiia aaii A B; faara tbardby oommitted aBofiBiioe p nwiit a W a 
nadev Saok 508 of the Xadiui Penal Code, and witina, Sto. 

Xnoiflniro xri Mooibtt of a Wokah. 

SmA 609> TTord, mteadtd to inmUt the Modetty <|f a 
Wmmm.—yhtoei7Uf intending to inealt tlie awdeety of 
niqr woman, ntten any word, makoaony aonadorgannuo; 
or oiliibita any olyeot, intending that mudi warder aonnd 
afaall be heard, or that each geetnre or object ahall be 
aeen by endi woman, or introdea npon the j^Taoy of 
BB»h woman, ahall bepnnidied with dm]^ impriacament 
lor a term whioh may eoctend to one year, or with fine, 
or wiiAboth. 

Triable by a Preeideney Magietrate, or a Magietrate (rf the fint 
tHaee. A tearrant ehould ieeue in the Jiret initanee. Police ofieer$ 
may not arreet without a warrant. JDefimdanie are bailable. Not 
oomfoundable. 

Evidmee. 

The act done by the d^ndant moat be proved. The intention 
of the offender must be presumed from the natnre of the act. If 
the act be one which would naturally insult the modesty of a 
woman, then the defendant will be presumed to have done it with 
that intention, if he has done it to a woman whom he did not know 
to be immodest, for the law will, for the sake of morality, ptesnme 
every woman to be modest until the contrary be clearly shewn. 
And, even if the woman be immodest by profession or character, 
still an offsnoe might be committed if the act were done in a 
pnblio place, where even an immodest woman might be desirons 
of oondnoting herself deoantly. 

The dootrine, that ** thongh the woman were virtnons, yrt if 
nader the eiremnstanoes of the oaae the man bond fide and 
teasonahly believed that his advanoes wonld be well received, 
and would lead to nllerior results, there wonld be no offmioe,'' 
sssmi to be a dangerous dootrine, as, if aUowed as rule of law, 
it would Isave women who, whils peifcotly modest, bad bsasi 
pschaps a little too free and qwn in their behaviour, sntirely 
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nnproteeted {rom the mmlts of any libertiiie who «hoM to tiy to 
hunltthoa. 

Aa to oatragee on the modesty of a womaoi see Seot. 854, anU, 
p. 488. 

AvnotAKCi THBouaa Ihtoxioatioh. 

flnC* OO. Mitconduet ta PviUe by a Dnmkm P«rson,->WhOo 
twer, ia a alate of intoxioationr appaara in taxf pnbUe 
l^aee or in any plaoawrihiohitia a trM^aaaiahia&to antaa, 
and tiiare oondueta himaalf inaatdi a maanar aa to eavaa 
anaayaaea to any peraon, ahall bo pnniahod with aimpla 
inpciionniont for a toim wbidi may ostand to twantp 
famx bonia, or witiifino which may oztand to tanBiqpoaa, 
or withboA. 

Triahh by any Magiftrai«. A warrant should itoue m th« first 
MWtanw. PoUm ofihoro may not arrut without a warrant. Syftni^ 
amts ore boUoMo. Not eompoundable. 
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CHAPTEB XXIII. 

Amiiirrs to ooxmit OrnkcKs. 

.860t. fiU. AUetnpts to commit OfenceB.—WhOUtm attoniptS 
to commit an oflbnoe poniihable by thio Code with 
laaiiq^ortation or impdoonment, .or t4> oanie iobh an 
offenoe t<r be oonunitted, and in snob attempt does any 
aot toward! the oonuniaaien of the oflGmoe.ah'Ul, were no 
eaprem providon ia made by thisCiode for^e pnniah* 
ment of andi attempt, be pnniahed with ^rtation or 
imprieonment of any description proTid|(mt)sr he oisnoe 
for a term of transportation or imprif;; 20 } ^ which may 
extend to one>half of the longest terui^ ^gadded for that 
offonoe, or with sa<di fine as is provided.vr the effeooe, or 
with both. 

lUuBlrationB, 

(а) A makes an attempt to steal some jewels by 

breaking open a box, and finds, after so <men* 
ing the box, that there is no jewel in it He 
has done an aot towards the oommisslon of 
theft, and therefore is guilty under this section. 

(б) A makes an attempt to ]^ok the pocket of Z, by 

thrusting his hand into 2*0 pooket A fails 
in the attempt in oonsequenoe of Z having 
nothing in Us pooket: A is guilty under this 
oeotion. 

Note. 

AU iki proviiiotm at to fiaee of trial, ittw of a tummotu or 
teammtf amA with or wUkovt a warrant, and bail, depend upon 
(bt jnvmijotw laid doom for thoee mattort in the com of the adoat 
oammieeion rf the ojfeneei t hemi elv ei. Compoandable onlp adten 
ikt cffmee atimpUd ie eompotmdable. 

Charge. 

niat JOB, tiia Mid A B,on oraboot tbe day of $ 

at ,^attMipktooonBiittball,aadio sadi attaaptyoa 
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did u aot towards the ooouiiia8io& of saoli offianosi to wih ' pvk 
your band into thepooket of one C D with intent to oommittMl 
dwv^rom, and that yon, the aaid A B, have thereby oommittad 
an offanoe poniahable under Sects. 879 and 611 of tite Indian 
Penal Code, and within, &o. 

Evidanee. 

This section applies only to attempts to commit offences punish* 
able with transportation or imprisonment, and not io 
fmitihahU witii death onljf, or vtih fine only ; it would seem also to 
be doubtful whether it applies to offences punishable with death, 
or transportation for life, in the alternative. This limitation 
contained in the section itself, oorionsly enough, was entirely 
overlooked by Conch, C. J., and Weetropp, J., in the case of Bip.v. 
Caaeidy, i Bom. H. 0. Rep. C. 0. 17. Couch, 0. J., atp. 28, quoted 
the section as follows : — “ Whoever attempts to commit an offmce 
punishable by this Code * * * and in such attempt don any 
act towards the commission of the offence, shall be punished.'* 
Thus, leaving out the words " with transportation or imprison- 
ment, * he argued out the result of his judgment as if they did 
not exist, and created an offence of attempting to murder other 
than that under Sect. 807. Weetropp, J., while concurring, 4id 
so wiUi diflBculty, and apparently did not notice the omission by 
Couch, C. J., of the words “ with transportation or imprisonment." 
In tile case of all offences for which death is prescribed as a 
punishment, either special provision is made for the attempt 
to commit that offence, or else the attempt does not constitute 
a separate offence. Sect. 121, ante, p. 188, allots thepunishment 
of death to the offence of waging, or atUmpling towage, war. 
Sects. 802 and 308, ante, p. 866, assign the punishment of death 
to the dbnoe of murder ; Sect. 807, ante, p. 898, provides for the 
punishment of what constitutes an attempt to murder, and 
althongh the section itself does not assign the term " attempt to 
murder" to the dbaoe therein described, yet Sohednto 3 to 
the Criminal Prooedure Code deeeribes the offence ponisheUe 
under Sect. 807 ae " attempt to murder. " Under Sect. 896, 
eete, p. 498^ murder in deodty is panishable with death; Sect. 
897, anfibP* 692, provides npnnidunent for tobbery or daooMgr 
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nilil attempt to <oaBM daatli; sad Sect. 896, auto, p. 481^ ow 
fto attempt to omamit robbery or daeo% vheo armed witiideadfy 
trwpona. Theae are thecaeei ol offeacea pamahabb with de ai tti, 
m trUdi qMoial proriaioa is made for tbe poxuabmeat of aa 
attempt to commit anoh oflfenoes ; and (9ua aeotioo, not only does 
not inolade oases in wbicb the panishment is death, bat only 
appHas " where no express provision is mode by thisCode for the 
pwuthmeat of snob attempt,” whiob words were not referred to 
in the ease of jBsy. v. Ca$»idy. See Snip. t. Niddka, 1. L, S. 14 
m, p. 41. 

Seotionl82, ante, p. 152, provides the panishment of death for 
abetment of mntiay, if mntiny is committed in oonseqnenoe there* 
of, and Sect. 305, ante, p. 899, provides the same panishment for 
abatesent of tibe saioide of a child, &e., bat abetment is an offence 
which woald seem to be impossible to attempt to commit. It 
weald be difficult to imagine the focts which would support a 
dwrge of attempting to instigate, or attempting to engage in a 
conspiracy, or of attempting to aid, which would not also support 
a eharge of instigating, engaging in a conspiracy, or aidii^. 
Nobody has hitlMiio, as for as lam aware, been charged with an 
attempt to abet. For these reasons it would appear to be more 
toan doubtful whether this section applies to attempts to oommit 
oflbnoea pnaishable with death or transportation for life as alter. 
aativea. StreAghU 3., has held that no court has a right to resort 
to this section to oonviot a person of attempted murder ; Bmp, 
V. Ntddhe, I. L. R. 14 p. 41. 

Is regseda offeaoos not punishable with death, Sects. 885, 867> 
and 889, aafe, pp. 482 and 488, provide for a ife ay t s to put petaons 
in fear of hyory, death, grievous hurt or aa aocuaation in order 
to omamit extortion {8^ 898, aafe^p. 489, pwvi^ for aa attempt! 
to oonuait roUety. It has alao been held that Sect. 611 dote 
BOtapi^yto anattooyttooommit daooity:Jfap.v. Eoeme, 7 W.B, 
CP. 48{ baoanae by 891,aiife^ p. 491,apoc8oa who atteayte 
toosanait dseeity “ is said to oommit dao^.” 

Vli6 of tluo Motioci ovop iHbib iHtffnt to m 

ffitp. to Ohssidlp, 4 Sm»St CLNqp, C» C.88t smd farttar, thatffite 
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to awaait Bmi oiiMd 
Stf, StHMMnMH 4 Jf* IF. 40 : B»g, 8 Bm. L. 

B, A. Or. J. 07, jwr JftUir, J. In (hia httw ctm tho pnaoaot 
mo ooB?ioted of •ttonpting to oum mit^uef by fin, kaowlBg 
that ho wonld thereby destroy » building need eeehnau dwelUngt 
end Minor, i., in his jodgment, setd:~“ The only ftet prosed 
sgninst the prisoner is, that he was spprdhended with n bell of rag 
oontaining apieoeof lighted eharooal in his possearion ; bat the fsot 
is no more oonsiatent with the intention of settuig fire to a hnnan 
dwelliog than with that of setting fire to a stack of hay os to 
something else. There is not a particle of esidenoe to shew 
that the prisoner intended to destroy anypartionlarobjeotbyfirSi 
and, in the absence of snob eridenost it is impossible to say that 
he intended to destroy a building used as a hnman dwidling. 

. . . In order to support a eonriotion for attempting to oom« 
mit an oflbnoe of the nature described in Sect. 511, it is not only 
neoesaaty that the prisoner should hare done an orert sot 'towards 
the oommission of the offence,* bat that the act itself shonld hare 
been done ' M Mr etiempt ’ to commit it. The Sessions Judge 
says that the very Isot that the prisoner went out of his honse with 
the ball which wm found in his possession was anorert aot 'towards 
the commission of the offence,’ but the question is, was there any 
attempt to commit a particnlar offence, and, if so, was the aot done 
' in aoch attempt f ' I am of opinion that both these qnestkms 
ought to be answered in the negatire. Snppoes o man goes ontof 
his house into a street with a loaded gun in his poasemion, and 
snj^poae eren that there is eridenoe to shew that he did so wHh 
the intention of shooting Z. If Z is not fonnd in the street, or 
when found, no attempt is made to shoot him, e^her from fbar,or 
ispentanoe, or from any other cause, can it be said that the mania 
gi^^ of attempting to shoot Z f The going ont of one's house 
with a loaded gnn, and with the intention of shooting a patienlsr 
iadiridnal, might be in one senM considered an act done towards 
the shooting of that indiridnal; but so bngasnothia^ farther is 
done— eo long as there is no attempt to ahoot him, and no orert 
set d«MS 'te such offseipf’— it is impoinbla to hold that thmahas 
hjenait attempt tonmrder . . . TheoMssseferrsd tointihiy 
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pmmge {SmaeH on Crmt$ and itiademeanoun, by Ortaoeot voL L, 
pp. 910*916), wbm oontrasted with the illiutntioii of Sect. 511, 
gitren in the Code, leeTe no donbt in my mind that the facte of the 
pfeeent oaee are wholly inanfficient to enpport an indictment for 
attempting to commit muchief by fire." 

Mera preparation to commit an offenoe, e. g., the pnrohaee 
of a atamp paper in the name of a penon whoee name it is 
intended to forge thereon, does not, in itself, amount to an 
attempt to commit the offenoe ; there mnst be fnrther'an act 
done towards the oommission of the offenoe ; Beg. ▼. Ramtounm, 
4 B, W. 46 ; but if the accused goes on to prepare or canse 
to be prepared on the stamp paper a bond in the name of tiie 
person in whose name the paper was purchased without the 
anthority of that person, then there is an attempt to commit 
forgery ; Emp. t. Kahycm Singh, I. L. B. 16 AU. 409; see also 
Bmp, f, Dhwidi, I, L, B. 8 AU. 804. A married man who oanaea 
banns for his marriage with another woman to be published does 
an act toward* the oommission of the offenoe of marrying again 
dnring the wife’s lifetime, but he does not thereby attempt to 
commit snob offenoe ; Beg, r. Peterton, I. L. B. 1 AU. 316. 
A man who indecently assaults a woman does not thereby attempt 
to commit rape, unless be by his oondnot manifests a deter* 
urination under all oironmstanoes, and in spite of all resistanoe 
to gratifyihis paasioi^; Emp, y. Shankar, J. £.12. 5 Bom. 403. Tbeae 
last three cases are applications of the definition of an attempt 
to commit an offence laid down by BlaeUntm, J., in Beg, y, 
OKeeeeman, L. and C. 145 : — " There is no donbt a difference 
between the preparation antecedent to an offenoe and the aotnal 
attempt, but if the aetwU traniaetion hat eomneneed, which would 
have ended in the crime if not interrupted, there is dearly an 
attempt to commit a crime." Thus, where the jury explained a 
eerdiot of guilty of attempting to commit forgery saying that 
the prisoner had ordered certain receipt forms to be printed 
similar to those naed by the Bengal Coal Company, and tlmt one 
of those f(Hrms had bera printed and the proof ooireeted by him j 
that the ptisonnr had the intention of making each addi tion s to th» 
printed form aa would make it a firiae docnment, and that he did 
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this dishonestly snd with intent to commit fraud; it was 
held that the prisoner was not guilty of attempting to commit 
forgery, and Oarthf 0. J., said : — The prisoner would not be 
guilty of an attempt to commit forgery until he had done some 
act towards making one of those forms a false document. If, for 
instance, he had been caught in the act of writing tho name of 
the company upon the printed form, and had only completed 
a single letter of tho name, I think that he would have been guilty 
of the offence charged, because the actual transaotion would have 
commenced, which would have ended in tho crime of forgery, if 
not interrupted. Bat an it was, all that ho did consisted in mere 
preparation for tho commiHsion of tho offence, lie was no more 
guilty of an attempt to commit forgery in having the forms 
print^jthanhe would have been of an attempt to commit burglary, 
by having a false key made of tho house where ho intended to 
commit the offence.” Primep, J., also said that what tho prisoner 
had done amouuteil, at most, only to a preparation to commit a 
forgery, erfciWi mig/d hava promuivii no further ** ; Emp, v. Itiaeat 
Alt', L L. IL 7 CaL iio2. An application for payment of money 
under a false pretem^e is au attempt to cheat, although tho person 
to whom the application is made never intends to pay tho money, 
because the accusc^l by making the application and uttering the 
false pretence has done an act towards tho commission of the 
ottonec Oovfriit/icttf of v. IJmmh (Jhundrr^ /, L* JS. 16 

Cah m. 

The question whether a certain act is merely one of preparation 
or one committeil in tho course of an attempt is a question of fact ; 
In re M>KCrea, I. L. R. 15 AU, 178. 

While it IS true that, if the actual transaction has oommenoed, 
which imM have oudod in the crime, if not intorr opted, ” there 
is an attempt to commit an offence ; yet the illustrations to this 
section shew that this dcfiuitiou does not cover every sot which 
would amount to an attempt to commit au offence, and that 
wherever the actual immediato transaction has cominenoed which 
is intended to end dired^ in an offence^ there has been an attempt 
to commit that offeime, even though from some reason over which 

e» PC 
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tbe prisoner IxtA no control he could not hare bean able to complete 
the offence. Thus, in Illustration (b), if a thief puts his hand 
into a man^s pocket intending to steal whatever might be there, 
that is an attempt to commit theft, althongh there may he nothing 
in the pocket. When once a criminal act ha^ been done in the 
course of the attempt, the attempt is not deprived of its crimin« 
alitjr because the accused may repent and not carry out his inten- 
tion to commit the offence ; In re MacCrea, L L, R, \b AIL 173. 

But in England it was different. In the first place there must 
have been an allegation in the indictment that the prisoner stole, 
or attempted to steal, the ^oods of the prosecutor ; if the charge 
be that of stealing, the goods must be specifiod ; if it be one of 
attempting to steal, a general allegation to fc.teal the goods and 
chattels of the prosecutor is sufficient : Reg. y. Johnson, 
L, and 0* 489, and 34 L. J. i\r. 8, Af. C. 24 ; but if the specific 
goods charged are not in the place where prisoner goes with 
the intention of committing theft, or, the propi rty being described 
generally ns the goods and chattels of the prosecutor, if there is no 
property of tho prosecutor iu that place, the prisoner could not 
have been convicted of an attempt to steal those goods ; Reg. v. 
McPherson, Dears, and Jj. 197 ; Reg, v. Collins, L, and (L471 ; this 
last case was, however, overruled in Reg. v. Brown. 24 Q. B. D. 3b7, 
Although these fine distinctions are done away with by this section, 
it will always be well when such cases arise in India not to specify 
too minutely what the prisoner intended to steal, though, of course, 
the act which he is alleged to have done should be charged accu- 
rately, m order that he may know what it is that ho has to meet. 
The whole series of acts, which could be possibly done if there was 
no interruption, must, however, amount to an oiienoo under tbe 
Penal Code. When a person cannot be convicted of criminal 
intimidation of A by threatening the life of B, because A has 
no interest in B, he cannot be convicted of an attempt to 
commit criminal intimidation ; Emp. v. Mant enh Jivaji, 1. L, R, 
11 Bom. 876. It t^c nld seem also that aper-on (a boy under U) 
whole iu law physically incapable ofcommitt I ag an offence (rape) 
cannot be convicted of attempting to commit that offence; 

V. Qopaia, B. jB. l^th July 1896, m onie, p, 464 ; Beg, 
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V. Waite [ 1892], 2 Q* B. 600; but in Beg, v. WUiiame [1898], 
I Q. B* 320, this last mentioned ruling was somewhat doubted. 
QucerSf whether a woman, who believing herself to be with child, 
though not actually so, attempts to bring on a miscarriage, might 
not be convicted of an attempt to procure abortion; see BegJ^v, 
fVhiichureh^ 24 Q, B, D, 420. 

In the case of Reg, v. Cassidy ^ 4 Bom, H, C, Bep, C\ 0. 17, it 
was held that, in order to constitute the offence of attempting to 
murder under Sect. 307, ante, p. 398, the act committed by the 
prisoner must be an act capable of causing death in the natural 
aud ordinary course of events ; but that under the present section 
it is otherwise. Therefore, wherea prisoner presented an uncapped 
gun at E Q ( believing the gun to be clipped ) with the intention 
of murdering him, but was prevented from pulling the trigger, 
it was held that ho could not be convicted of an attempt to 
murder under Sect. 307, though be could bo convicted under 
Sect. 611. See, however, the remarks on this case under Sect. 
807, ante, p. 395. 

As to what is ** an act towards the commission of an offence,*^ 
see also the remarks on attempts to commit suicide, ante, 
p. 400. 

An attempt to commit an ofTeuce punishable with whipping is 
not so punishable; 2 II J, and V. 272 ; v. Yvlla, 3 Horn, II, 
C, Bep, C, 0. 67, Nor cun a person wlui is convicted of an 
attempt to commit an oflence under Chapter XII. or Chapter XVIL 
be subjected to extra punishment under Sect. 75, ante, p. 56, in 
consequence of a previous conviction under those chapters. That 
section applies only to cases where both ccuvictiona have been 
punishable wholly under thoao chapters ; Iieg,\. Moone8awfny,per 
Biitleetone, J., Madras Sees, 1865 ; £fnp. v. Nana Bahim, /. 

B. 5 Bom. 140 ; Bmp, v. Bam Vagal, L L, R, 3 AU, 778. No 
second conviction of an attempt to commit an od'eoco punishable 
under this section is punishable with whipping. 

By Sect. 57, anfe, p. 43, it is provided that in' '^calculating 
fractions of terms of ponishment, transportation for life shall be 
reckoned equivalent to transportation for twenty years,*’ 
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OFFENCES UNDER THE INDIAN POST OFFICE 
ACT, 1866. 

Stiauno and becbeting Letters or the Contents theeiof. 

8ecL 48* Penalty for stealing, or opening Letters, 8fe,, by 
Persons employed in the Post Office , — Whoever being in tie employ 
of the Government in the Post Office Department, shall steal, frau* 
dulently appropriate, or wilfully secrete, destroy or throw away any 
letter or other article, sent by post, or anything contained in any such 
letter or article, or shall mutilate or break open any such letter or 
other article, or cmy maiUhag or box, with the intention of /rau- 
dulenily appropriating anything therein contained, shall he punish^ 
ed, an conviction before a Criminal Court, with imprisonment of 
either d^cription as defined in the Indian Penal Code, for a term 
not exceeding seven years, and sJuill also he liable to fine. 

Triable by the High Court, Court of Session, Presidency Magis^ 
irate, or a Magistrate of the first class, A trarranf should issue 
in the first instance. Police officers may arrest icifhout a warrant 
Not bailable. Not compoundabU, 

Charge of stealing, 

That you, the said A B, on or about the day of , 

at I then being in the employ of the Ooverment in the Post 
Office Department, to wit, , did steal (or frandulently 

appropriate, or wilfully secrete, or destroy, or throw away) a cer* 
tain letter, to wit, a letter addressed to , the property of 

the Postmaster-General of the Presidency of Bombay ; and thereby 
committed an offence punishable under Sect. 48 of the Indian 
Post Office Act, 1866, and within, Ac. 

Charge of breaking open, ^c. 

That you (a* above) did mutilate (or break open) a certain 
letter, to wit {m above ) [or did break open, or mutilate a certain 
mail-bag, or box ], the property {as abot^e) with the intention of 
fraudulently appropriating a certain thing contained therein, 
to wit, , and thereby committed an offence punish- 

able under Sect 48 of the Indian Post Office Act, 18M, end 
withtiii fto. 
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Evidence. 

The first thing to be proved is that the accnsed was a person 
employed by the post officoi and for that it is safficiont to shew 
that he acted as such^ without proving his appointment ; Bex v. 
Rees, 6 C. and P. 606; Beg* v. Townsend, C. and Mar. 178. 
A letter-carrier who is asked by the Postmaster to assist him in 
sorting the mails is a person employed under the post ofBoe ; 
Beg. V. Btason, Dears, 226 and 23 L. J, M. C. 11. 

Then prove the act which is charged to havo boon done by the 
accused in re.^pect of the letter, &c . 

Letter sent by Post. — Any letter posted in the ordinary way, 
whatever may bo its address or object, is a pod^Utter, under the 
English statute, Ilty. v. Young, 1 Den. C. C. 194, and 2 C. md 
K. 466 ; and would be a letter sent by post under the Indian Act, 
Therefore, a fictitious letter, with money in it, which is duly 
posted in order to try tho honesty of the accused, is a post-letter; 
{6. But where a letter is writen by an oflBoer of tho post office, 
and by him or his directions put among letters which the prisoner 
has to sort, without being posted in tho ordinary way, a conviotion 
cannot bo had for stealing a pObt-Iettcr ; Beg. v. Baihbone^ 2 Mood. 
C, C, 242 iBig. v. Shepherd, Dears, 606. TThere the post office 
was at an mn, and a letter was not put into the bos, but given 
into the charge of a servant of the inn who was not anthorizod to 
receive letters, it waa held that this was not a post-letter ; Beg. v« 
Harley, 1 C. aful K. 89. An unsealed letter, delivered by the 
post-mistress at O, to the accused, the letter-carrier between that 
place and L, with directions to obtain at the post-office at L 
a money order for one pound, and after enclosing it in the letter, 
to post the letter at L, was held to be, while in the possession of 
the accused, a post*letter, and the accused to be a person employed 
under the post-office ; per Creswell^ J., in Beg. v. Biekersiaff, 
2 C. and K. 761 . This, however, seems to conflict with a previous 
dedsioD of the fifteen judges, on a case reserved hyCresweU, J., 
in Beg. v. Qlaes, 2 C. and K. 395. 

Steal, The theft of the letter mast be proved in the same 
way as in an ordinary chatge of theft. Where the accused, a person 
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employed in the post office^ baling committed a mistake in the 
sorting of the letters, put some post-letters down a water-closeti 
in order to avoid the supposed penalty attaching to such mistake, 
this was held to be, not only a secreting^ but a larceny of the letters ; 
Seg* V. Wynn, 1 Den, 0* C, 365. Where an accused, whose duty 
it was to bring back to the post office letters which he failed to 
deliver, on his return from his round, handed in his pouch with 
some letters which he had not delivered, bat said nothing about 
his having any others, and on being asked about another in which 
there was money, produced it from his pocket, it was held that he 
was rightly convicted of stealing the letter ; Beg. v. Poynton, 
L, and 0. 247. Secrete means to secrete or conceal in such a way 
as to frustrate delivery ; Emp, v. Venkatasami, I, L. B. 14 Jfod. 
220. The accused while sorting letters put two bearing letters in 
his cloth, with the intention of giving them to the delivering peon 
to deliver and collect the amount due on them which was to be 
divided between the clerk and the peon ; it was held that the 
clerk was guilty of stealing and fraudulently misappropriating 
the letters ; ih. 

The destroying of a^ post^lettor supposed by the accused to 
contain, and in order to suppress, enquiries about her character, was 
held to be a larceny of the letter ; Beg, v. Jonce, 1 Den. C, 0 188. 
Whore the contents of a letter, not a post-letter| are stolen, the 
accused should be convicted of theft of the contents of the letter ; 
Beg, V. Bathhone, uln eupra ; Beg. v. Shophml, uhi supra. 

Where the accused slipped the cover off a vernacular newspaper; 
read the newspaper, and then returned it 'to its cover, it was held 
that ho could not be convicted under the first part of this section ; 
In re Panna Lali, 12 W. B. Cr. 4. 

Where a servant who was sent with a letter and a penny to 
pay the postage, finding the door of the receiving house shut, pat 
the penny inside the letter, fastened it by means of a pin, and 
then pat the letter in the aupaid letter*box, it was held that a 
messenger in the post office, who stole the letter with the penny 
in it, might be convicted of stealing a post-letter containing 
money, althoogh the money was not placed in it for the parpoee 
of be^ traaemitled by poet $ Seg» v. Mmm, C. md Mar, 284. 
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Under a charge of mutilating or bmMng-apm, the aot most be 
proved^ and also the intention with which it was done ; In r$ 
Panna Lail, ubi supra* 

Abetment and Concealment * — Section 52 of the Post Office Aot 
provides that the abetment (as defined by the Penal Code) and 
ooncealment of offences against the post office shall be pnnisbed in 
the same way as the offence abetted or concealed would be. See* 
iog that the abetment of an offence under this Aot is specially 
provided for^ and looking to the wording of Sect. 5 of the Indian 
Penal Code, to the effect that the Code is not to vary the provi* 
sions of any special law, it would seem as if the provisions of the 
Penal Code as to abetment were not applicable to the abetment 
of offences against this act, m spite of thoameudmout of Sect. 40, 
ante^ p. 38, which applies the sections relating to abetment to 
offences punishable nnder any special law. The question is not of 
much importance, as it can only affect the punishment of an 
abettor when the offence is not committed in consoquenco of the 
abetment, which is lighter under the Penal Codo than it would 
be under the Post Office Act. In the case of Ihg. v. Jtamlugun, 
7 W. jR. Or, 54, K*mp and (Uovt^f JJ., erred in holding that 
the Post Office Act made no provision for the punishment of 
abetment of offences under that Act, although the magistrate who 
tried the case was in error, at that time, in convicting the prihonor 
under Sect. 4^ of this Act and Sect. 109 of the Penal Code. 

A person who induces a post office servant to intercept and hand 
over a letter which is in the course of transmission is either guilty 
of larceny as a principal, or is accessory before the fact to the 
larceny committed by the servant of the post office, and in either 
case may bo convicted of the larceny of the letter j Beg, v, Jamee^ 
24 <2. B. D. 489. 

Fraudulently altering Marks on Letters. 

Sect. 49. Penalty for fraud ulenfJy altering Marks on Letters^ 
hg Persons employed in the Post OJi^e* — Wlmver being in sUch employ 
a# hst aforesaid shall fraudulent ty put any wrong ma)k on any letter 
br either article^ or shall fraudulently alter, remot^e or rams to dis» 
afpeeer any mark or stamp which is on any letter or other article; or 
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8h4illfraudul»nily u 8 B or plaoe with or upon awy letter or other article , 
OTiy etcmp which ehall have been removed from any other letter or other 
article ; or, being entrusted with the delivery of any letter or other 
artieUt ehall knowingly demand or receive any sum of money for the 
poetage thereof ^ other than the eum duly chargeable for such postage, 
ehall he punished, on conviction hejore a Criminal Courts with impri» 
sotmeni of either description as defined in the Indian Penal Code, for 
a term not exceeding two years, and> shall also he liable to fine. 

Triable by any Court except a Magistrate of the third class, A 
summons should issue in the first instance. Police officers may not 
arrest without a tvarrant. Bailable, N'ot compound ablr. 

Evidence, 

The prisoner must be shewn to have been in the employ of 
the post office when he committed the act chargedi as is set out, 
ante, p. 709* 

Then it must be proved that he put a wrong mark ; or altered, 
&o., a mark already on a letter ; or put on a letter a stamp removed 
from another letter, and this must then be shewn to have been 
done fraudulently* Praotioally this would ordinarily mean that 
it was done for the purpose oi defrauding the revenue. As to the 
meaning of ‘'fraudulently/' seeanfe, p. 81. 

Under the last clause of the section, it must bo proved that the 
prisoner know what ought to be received in respect of some letter 
or articloy and that he received more than that sum . If he received 
more than yms right, accounted for the right sum, and kept the 
balance himself, an irresistible presumption of his knowledge 
would arise. 

PbEPARINO INCORUBCTLY, ALTERING AM) SE( RBTINO DOCUMBKIS. 

Sect, 60. Penalty for preparing incorrectly or altering or secret-^ 
ing Documents by Ptrsons employid in the Post Ojficc,^ Whoever 
being in such employ as Iasi aforesaid, and being entrushd with the 
preparing oi keeping of any doe ummt, shall, with a fraudulent 
turn, prepare the document tncorrecfly, or alter that document, or 
secrete or destroy that docummf, shall be punished, on convic/ion 
brfore a Orimiual Court, wUh imprisonment of eUlwr deseriptioH as 
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defined «n the Indian Penal Code for a term not meeedmg two yeafo, 
and ehall also be liable to fine. 

Triable^ in the same way as an offence under Sect. 49. 

Evidei%ci\ 

Prove the employment as ante^ p. 709. Prove that the prisoner 
was entrasted with the preparation or custody of a document. 
Prove that he prepared it incorrectly, altered, secreted or destroy- 
ed it, and lastly, prove that the intention with which he did those 
acts was fraudulent. 

Sect. 51. Penalty for sending Letters on tchich Postage has not 
been paid or charged by pereom employed in the Post Offiee.-^Who» 
ever heiiuj in employ as last aforesaid, shall send by the post, or put 
into any mail* bag or fox any ut^tamped ietter or other article upon 
which postage has thof been paUi or charged in the manner prescribed 
in this Act, inieiuling thereby to defraud the Ooverrment of the 
postage on such letter or other art icle, shall be punished, on conviction 
before a (Vimiual Court, vdth imprisonment of eiilur description 
as defined in the Imlufu Penal Code for a term mi exceeding two 
years, and shall also le liable to fine ^ 

Triable, <5c., in the same way as an offence under Sect. 49. 

Evidence, 

Provo the employment of the accused as p. 709. Prove 
the wrongful act alleged to have boon done, and that it was done 
for the purpose of defrauding i he Government of the postage which 
ought to have biHiU paid or charged. 

OFFENCES UNDER TUK INDIAN TELEGRAPH 
ACT, 1876. 

Damaging, &c., Tklbgbaphs, &c. 

15. For damaging, Telegraphs with intent to prevent 
transmission, to tap, to commit mischief,***^Whoever, intending**-*-{a)io 
prevent or obstruct the transmission, conveyance or delivery of any 
message, (5) to intercept or to acquaint himself with the contents of any 
message, or (c) to commit mischief, damages, removes, tampers with, or 
touehm any battery, machinery, tcire, cable, post or other thing what* 
ever, being part of or used in or about any telegtuph or in iheworkmg 
eoFc 
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th$r$off ihall be liahh to ienfrieonment/or a term which may escUnd 
to three year$t or to fine^ or to both. 

Such offencee to be cognizable and non'^baUable.—A U offenece under 
thie eection ehall be cognizable and non^bailable within the meaning of 
the Code of Criminal Procedure. 

Triable by the High Court, Court of Session, Presidency Magis^ 
tratCf or a Magistrate of the first class. A warrant should issue in 
the first vnsiwnce. Police officers may arrest without a warrant. 
Not bailable. Not compoundalle. 

Evidence. 

These offences can be committed by any person. Prove the act 
donoi and that it was done with one or more of the three intents 
mentioned in the section. 

OmITTIKO to DBUVKR, OB DIVULGING MSBSAGES. 

Sect. 17« Penalty for omitting to transmit or deliver Messages; 
for intereefiing or divulging Messages ; for divulging purport of * 
Signals.^Any telegraph officer who wilfully secretes, makes asjcay with, 
alters or omits to transmit any message u hich he may have received 
for transmission or delivery, or wilfully, or oilier wise than by the official 
order of a Secretary to the Oovernment of India or to the Local 
Oovemment, or of such other officer as the Governor -General in Council 
authorizes to give such order, iniercepfs any message, or any part 
thereof, or divulges any message or the jHir port of any message, or of any 
part thereof, to any person not entitled to receive (he same, or divulges 
the purport of any telegraphic signal to any person not entitled to 
Iweome acquainted with the same, shall be liable to mprisonmentfora 
term not exceeding three years, or to fine, or to Uth. 

Triahle, ^e., in the same way as offences under Sect. 15. 

Evidence. 

Prove the employment of the accused as ati/i^yp. 709. Under Uiis 
section there are three classes of offences; (1) wilfnlly secretingi 
making away with^ or omittiDg to transmit any message received 
for transmissibn or delivery; (2) wilfully, or without the authori- 
sation described in the seotioBi intercepting a message or part 
thereof; (3) divulging any meaeage or any part thereof^ or any 
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iQbgnfdiio ngBil, to any person not entitled to become eequinl* 
ed with the same. An omission to transmit, if by anthori^ of n 
proper person, would amount to an intercepting, and wonld Uiera- 
fore be justifiable, but not otherwise. The names of the BAniliir 
and addressee of a message are parts of the message, and therefore 
the dimlging the fact that a certain firm had sent or receired a tele* 
graphic message without saying to whom it was sent or from whom 
it was receiTed, wonld be an offence. In fiwt, in some cases the 
divulging of either of these facts in certain quarters might be ai 
iUjurions as if the whole message was divulged. The divulging 
must be to some person not entitled to become acquainted wi^ 
the message, &c. Therefore, the private communication of it to 
the addressee himself wonld not bo an offence, although it might 
be an infringement of office rules. 

SlNDIMO MsSSAOIS WITHOUT FaTHMT. 

Beet. 20. For tending Meteaget vithout payment to Ooiwrn* 
msnt. — Any telegraph officer who tranmUe by telegraph any mettage 
upon which the prescribed charge has not been paid, intending there- 
by to defraud tAe Oovernment, shall be liable to imprisonment for a 
term which may ewtend to three years, or to fine, or to both. 

Triable, ^c., in the same way as offences under Sect. 15. 

Evidence. 

Prove the employment of the accused as ante, p. 709. Then 
prove the transmission of the message without payment, and the 
intent to defraud the Government. It is important to prove this 
last, as now that Government are entering into trading operations, 
«. y., railways, there are occasions, such as the happening of an 
aooident, when the sending of telegrams without charge might 
not be in fraud of Government, but only what a private company 
would do under similar droumstanoes. 

F/bbicard Mbssaobs. Dbtaibimo Mbssaobs. 

Beet. 2. For tending fabricated Mestage.— Whoever iratumUe 
er eemett to be tramemitted by a telegraph a metiage which he hnoum 
to he feite or fabricated, shall be liable to imprieonment for a term 
which may eatend to three years, or to dne, or to both. 
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Beet 22 . For retaining Meesagee, delivered ty mistake^ 
Whoever fraudylently reiaine, or wUfully secretes or makes away 
withf or keeps or detains a message which ought to have been deliver* 
ed to some other person, or being required Iry a telegraph officer 
to deliver up any such message, neglects or refuses to do so, shall he 
liable to imprisonment for a term which may extend to two years, or 
to fine, or to both. 

Ofiences under Beet 21 are triable, ^c., in the same way as those 
under Beet 16 ; those under Sect. 22 are triable by any Court, except 
a itagisiraie of the third class. A summons should issue in the 
first instance. Police officers may not arrest without a tmriant 
Bailable. Not compoundable. 
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39 and 40 Viet c 40 . 

An Act for more effeetuolly jmoiekmg Offeneee agaimt the Lawg rMhig to the 

Stave Trade, 

ruth August 1870.] 

Wberbas under an Act paiBcd in the Session holden in the thirtv-second 
and thirty-ibird years of the reign of Her present Msjostv, the Uovernor- 
General of India in Council is empowered to make laws for Native Indian 
subjects of Her Majesty without and beyond Bntisb India : 

And whereas under an Act pasted m the Session holdon in the twenty^eighth 
and twentv*nitith years of the reign of Her present Majesty, the Governor- 
General of India in Council is empowereii U> make lawn for all British aubjests 
of Her Majesty, within the dominions of PrinoeB and States in India in allianoe 
with Her Majest), whether in the semoe of the Government of India or 
otherwise : 

And whereas the several Princes and SiaWs in India in alliance with Her 
Majesty ^ve no connexions, engagementH, or conmiunications, with Foreign 
Powers, and the subjects of such Princes and Btutes are, whun residing or 
being in the places beremafter refcried to, entitled to the protection of the 
Bntish Guvemment, and receive such protection equally with the subjects of 
Her Msjestj : 

And whereas it is expedient to make provision for more cifeetually nunisbmg 
ofl^nces against the laws relating to the slave trade by llritiah subjects aou 
other persons protected by the BntiMli Government in such places : 

Be it therefore enacted by the Queen’s moat KxcelUmt Majestv, by and with 
the sdvioe and consent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament sssembled, and by the authority of the same, as 
follows: 

1 . Ceriaia offendero on High Seaegumehed a$ though ofeuee eommtted in 
India. — If any person, being a subject of Her Majesty or of any Prince or State 
in India in allianoe with Her Majesty, shall, upon the High Seas or m any part 
of Asia or Africa which Her Majestv may from time to time think lit to specify 
any Or^r m Council in this bebsif, commit any of the offences dedned in 
sections 387, 370 , and 371 (in the schedule to this Act respectively recited) of 
Aet 45 of 1880, passed by t^ Govemor>Geaetal of India in Council and called 

The Inoiao Penal Code, or abet within the meaning of the dftb chapter of 
the said Penal Code the oommiasioo of any such offence, such person shall be 
dealt with in respect of euch offence or absent, as if the same had been com 
milled in any place within British India m which be rosy be or may be found* 

ff. Sect. 1 mao be nude to apply to future amendmenie ^ftkie Aei.^lt the 
Oovenwr-Gtneraf of India in Cmnctl shall, at a meeti^ for making laws and 
gagnlatione, amand the ptoviaiona of Mie said sactioiia 3^.S70,ud871,oftbe 
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Mid Penal Codoi or any of them, or the said fifth chapter thereof so far m 
relates to the abetment of any of the ofienoea forbidden by any sections, or 
make any further provision for preventing or suppressing the making, buying, 
or selling of slaves or any of the offences comprised in tbe said three sections, 
the Secretary of State for India shall, unless Her Majesty has disallowed such 
amendment or further provision, lay a copy of the amending Act before each 
House of Parliament, and after the same shall have lain on the table of both 
Houses of Parliament for the space of forty days, it shall be lawful for Her 
ldUt|esty, unless either House of Parliament shall present an address to Her 
Majesty to the contrary, to direct by Order in Council that the provisions of 
tbe first section of this Act shall apply to the law so amended or enlarged, and 
the same shall be applicable accordingly. 

8* Pateers of High Court for purpose of obtaining erideure.— For the purpose 
of obtaining evidence of the commission of the offences made punishable by 
this Act or any Actof Parliament relating to slavery or tbe slave trade, every Hign 
Court in Indm shall have, as respects the persons in the first section of this Act 
referred to, and as respects any British colony, settlement, plantation, or terri* 
lory, wherein any witness may bo, the same powers as arc conferred on the 
Court of Queen's Bench by the fourth section of an Act made and passed in tbe 
Betsion of Parliament faoldcn in the sixth and seventh years of Her Majesty’s 
reign ; chapter ninety-eight with respect to such British colonies, settlements, 
plantations, and territories as are therein referred to. 

And every High Court may, if it thinks fit, issue such commission as is men« 
tioned in section 330, of Act *10 of 1872, passed by the Governor- General of 
India in Council, and called “ The Code ofCriinmal Procedure,” to an> consular 
officer of Her M^esty m the {larts of Asia or Africa specified in any Order of 
Her Majesty in vouncil under section 1 of this Act, or to any |>olitica1 officer or 
agent of the Govornor-Oeneral of India in Council or of any Indian Government 
in the said parts or in the dominions of any Prince or State in India in alliance 
with Her Majesty or to any magistrate in Her Majest}'8 Indian dominions. 

And the depositions takon by virtue of the said powers or under such com- 
mission shall oe deemed by every court of original or appellate jurisdiction in 
India in any trial or proceeding under this Act or any Act of Parliament relat- 
ing to slavery or the slave trade to be as good gnd competent evidence as if the 
witnesses deposing had been present and examined vtrd voce and had made 
oath or affirmation as required by law. 

4. Sutgeets of certatn htdian Pnnees made amenable to certain Orders in 
Council, — And whereas by certain Orders of Her Majesty in Council made by 
virtue of an Act made and passed in tbe Session of Parliament bolden in tbe 
tilth and soventb years of Her Majesty’s reign, chapter ninety-four, which 
Orders are dated respectively the ninth August One thousand eight hundred and 
aixty-sii am) the fourth November One thousand eight hutidml aud aixty- 
•iven, it is ordered that the provisions of such Orders relating to British sub- 
jects shall extend and apply to all subjects of Her MsiMty ; whether by birth 
or by naturalisation, and also to all persons enjoving Her Majesty’s protection 
in the sevond dominions mentioned in such Oifiers respectively. 

It is hereby declared and enacted that for the purposes of the said Orders 
in Council and of any Orders in Counetl which Her Majesty may hereafter 
think fit to make by virtue of tbe said Act of the sixth and seventh years, of 
Her Msjeity’s rmgn, chspter ninety-four, all subjects of the several rrinces 
and States in India in*aUiance with Her Majesty, residing and being in tbe 
Mvml dommioBS comprised in sndi Qrdm respectivefy, nxt and ahall bn 
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doned to be penonB o^iqriBg Hm lfijMty*8 pioteotion thenin. [S^pwM 
ly53«wf54Kiet.e.37.] 

5. Saving powvrs gf Gk>tientor-0laiera2.---Nothing in this Act shall badsemed 
to ratriet the legislative power which the Governor-General of India in 
CoQDoil possesses at meetings for the purpose of making laws and regulations. 

6. Not to qffect Orderg made under 6 »id 7 Fic^ e, Save as aforesaid 
nothing in this Act shall l»e deemed toalTeot any Order made or to be made 
bv Her libtjestv in Council by virtue of the said Act of the sixth and seventh 
years of Her Miyesty, chapter ninety-four. lRe})ealetl by bS and H VicL t\ 87.] 


91 to 
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Aland A2 Viet, e 73. 

All Act to regulate the Law rdaling to the T^ial of Ofeneee committed on the 
Sea within a certain distance of the Coasts if Her Majesty's Dominions, 

[16th August 1878-] 

WbBBSAS the rightful jurisdiction of llor Majesty, her heirs and successors, 
estends and has always extended over the open sesH adjacent to the coasts of 
United Kingdom and of all other parts of Her Majesty *s dominions to such a 
distance as is necessary for the defence and security of such dominions : 

And whereas it is expedient that all offences committed on the open sea 
within a certain distance of the coast of the United Kingdom and of all other 
parts of Her Majeatv^s dominions, by whomsoever committed, should be dealt 
with according to law : 

Bo it therelurc cnR( ted by the Queeir* most Excellent Majesty, by and with 
the advKX* and coiiKent of the Lords Spiritual and Temporal, and Commons, 
in this present Parliament assembled, and by the authority of the same as 
follows : 

1. HhoH title, — This Act may be cited as the Territorial Waters Jurisdic- 
tion Act,* 187^. 

2* Aiuemlmnit of the law as to the jutisdtvttoji tf the ail nut al —An offence 
committed by a person, whether he is or ih not a suhjeet of Her Majesty, on 
the open sea within the territorial waters of Her Majesty^s duminiona, is an 
offence within the junsdirtion ol the admiral, although it may have been com- 
mitted on board or by means ot a foreign ship, and the person who committed 
such offence may he arrested, tried and punished aeeordiugly. 

9. Hettnetum ou ui»Ututton if jtroceeduigs/or piumhment of ttffiticei, — Pro- 
ceedings for the trial and punishment of a person who is not a subject of Her 
Miyesty, and who in ehurged with any such offence us is deedared by this Act 
to he within the juriMdietiou of the Admiral, shall not ho instituted in any 
court of the United Kingdom, except with the content of one of Her Majesty’s 
Principal St^cretanei of State, and on his eertiHcate that the institution of 
auch procoedings is in his opinion expedient, and shall not be instituted in 
any of the dominiotiB of Her Majesty out of the Uniteii Kingdom, except with 
the leave of the (Sovernor of the part of the dominions m which such pro- 
ceedings are proposed to be iiistitiited, and on his certificate that it is 
expedient that such proceedings should be instituted. 

4. Prot*uttim$ CIS to j^rorcifiire On the trial of any person who is not a 
•ubject of Her Majesty for an offence declared by this Act to be within the 
juiisdietion of the Admiral, it shall not lie neeessaf) to aver in any indictment 
or information on such trial that such cousent or certiHcalc of the Secretary 
of State or Governor as is reouired by this Act has been ^iven, and the fact of 
the some having boen given snail be presumed unless disput^ by the defen- 
dant at the iriai ; and the production of a document purporting to be signeil 
^ one of Her Majesty's Pnucipal Becretaries of State as respects the United 

Kini^om, and by the Governor as respects any other part of Her MajfMiiy's 

dominions, and containing such consent and certificate, shall be aufficknl 
evtdenoe for all the purposes of this Act of the consent and certificate 
fM|nifcd by tlua Act 


TBBitITOltlAli WATXBS JtJBiSBICnON ACT^ 1878 . 


788 


Prooeedinn before a justice of the peace or other maftistrate previous to the 
committal of an offender for trial or to the determination of the justiee or 
magistrate that the of ender is to be put upon his trial shall not lie deemed 
proceedings for the trial of the offence committed by such offender for the 
purposes of the said consent and certificate under this Act. 

5. SottMff as to —Nothing in this Act contained shall be 

construed to be in derogation of any rightful jurisdiction of Her Majesty, 
her heirs or successors, under the lai\ of nations, or to affect or prejudice atiy 
juniMiiction ( onf( rred bv Act of Parliament or non by law existing in relation 
to foreign ships or in relation to iiersoiis on board such ships. 

6 Sintng ri«i to pmny — This Ait shall not prcjudico or affect the trial in 
manner heretofore in use of any act of mracy as defined hj the law of nations, 
or affoct or prejudice any ln^^ rtlating thereto , and whoio any act of piracy 
as defined hv the law of nations is also am such olli uce as is declared by 
this Act to he within the jiiriadiction of the Admiral, such offence may be 
tried in pursuanct' of this Act, or m pursuance of any other Act of Parlianifiit, 
law, or custom relating thereto. 

7. Ihfimttm'i — In this Act, un!c«is there ih something inconsistent in the 
context, the following cxprubsions nhall respcetively have tho meaniogs 
hcriinafter assigiud to them , that is to sai, 

** ft ri if On iilmftat ,** — ** The jiinsdu tioii ot the Ailniiral,** at 

used in rhiM Act, includes the jtiriHdictioii ol the Admiralh of England 
nnd Ireland, or either of such jurisdictions as unod in anv Act of 
PfirliHiiH lit . and for the imrposc of airi sting an> peisoii charged 
with an otUnie dcclanul by this Act to bo within the jurisdiction of 
till Admiral, thi tirntoiial waters adjacuii to tho United Kingdom, 
or finj part of Her Majest\'s dotninioiis, shall U* deemed to he within 
thi juii^diction of ati\ judgt, magistrate, or ofiieer having power 
within smh I'liiud Kingdom, or other part of Her Majesty's domi* 
molts, to issue warrants fur arresting or to arrest persons ehamd 
with offenres coininitud within the jurisdiction of such juu^, 
iiiMgistrstc or ofiiccr 

** ( mttd hifti/di m ’*— ** Lnited Kingdom " inclmles the Islo of Man, tho 
Channel Islands, and othf r adjacent iHlands 
** Thf hi itffirniUvnhtH oj lln MitysttfH The territorial 

watK rt of Her Majestv's dominiotis," in r* U reme to the sea, means 
such part of the s<a adjacent to the coast of the Lnitcd Kingdom, or 
tUt coast of some othi i part of H«rMajfst>*s dominions, as is 
dctimdh\ iiitiriiatiuiianaw to be within tlie tirritornd sovempty of 
litr Majisty , nnd for the* purpose of any ofiente derlur<*d oy this 
\( t to he within the jiiriHdiction of the Admiral, any part <if the 0 [icti 
sc‘a within one marine league of tho coust measured iVom low water 
mark «< ha 11 he deinied to he open sea within the territorial waters 
of Her MajeBt)’H dominions 

“Oofmiccr” — “(Jovenior," as respects India, means the Gmemor- 
General or the Governor of any presidency; and wlitrc a Ilntiih 
possetMoii <onststs of several constituent colonics, mtaiis the Gover- 
tior^General of the whole poMsession or the Governor ot any of the 
constituent colonies ; and as respects any other British possession 
means the officer for the time being administering the government, 
of such pcNsession ; also any person acting for or in the espacity 
of Oovemor shall be fnclodod under tbe term ** Governor 
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Offence** cb need in tbic Act means an set, neglect, or 
default of such a desoriptioti as wonld, if committed within the 
of a eoonty in Bnalaod, he punishable on indictment according to 
the law of England for the time being in force : 

•‘Ship’* includes every description of ship, boat, or other 
noatiog craft : 

•• Foreign •' Foreign ship ” means any ship which is not a British 

ship* 
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44 ami 45 F«of. c* 69. 

An Act io amtnd (ht Law with respect to Fugiiwe Offenders in Her 

Majedy'e Ihmnians^ and for other ^irpoees connected with Ike Tried tff 

Offenders* 

[27th Augntt 188L] 

Be it cnftcte<l by the Queen’s Most Excellent Majesty, by ami with the 
adfico and consent of tho Lords, Spiritual and Teiniiorat, and Coinniona, in 
this present Parliament assembled, and by the authority of the same, as 
follows ; (that is to say), 

h Short fit/e.— This Act may be cited as the Fugitive Oflfbnders* Act, 1881. 

Part I.— Rrturn okPooitivbs. 

2. Ltahthty of fopitxvi to he appnheuded tutd rolurned —Where a person 
accused of having committed an offence (to which this part of this Act applies) 
in one part of Her Maicstj’s dominions has left that iiart, such |>crson (m this 
Act referred to a«* a fugitive from that part) if fonnu in another part of Her 
Majesty’s dominions, shall be liable to be appreliendotl and returned in manner 
provided by this Act to tho part from which he is u fugitive. 

A fugitive may he ho apprehonded under an endorsed warrant or a provi- 
sional warrant. 

3. Endorsing of warrant for apprekenston of fupiUre — Where a warrant 
lias been issued in one part ot Her Majenl^’H (lotniniutm for the apprehension 
of A fugiti\e from that |iait, aii> of the following mithorities in uiiotber |Nirt 
of Her Msjcst)*s doniiiiions in or on the wii) to which the iugitivo is or 
suspected to be ; (that is to saj ), 

(1) A judge of A superior court in such pait . and 

(2) In the rmted Kingdom a Si*cmar> of State and ono of the magistrates 
of tho Metropolitan Police (*oiirtiti How Street , and 

In a Hritish pos’ission, the goveinor oftluit poKHeMiion, 
tf satisiled that the wsrrant was issued by Horrio |>oraon having lawful authority 
to issue the same. mo\ endorse* surli warrant m manner pro\ided by this Act, 
and the warrant so eielorsed nhall he a suilleient authority to apprehend tho 
fugitive 111 the part of Her Majesty’s dominions in which it is tmdorsod, and 
brmg him Imforc a magistrate. 

4. ProrutoMal tnmanf ftti n *f faijitm -A magistrate of any 

part of Her Majesty’s domioions may issue a prcivisioiial warrant for the 
apprehonaion of a fugitivi who is or is suspectod of bring in or on his way to 
that part on tneb infomiation, and under such circuinstauces, as would in his 
opinion juatifj the issue of a warrant if the offence of which the fugitive is 
accused had been committed within his juriiKbction, and such warrraiit may 
be backed and executed accordingly. 

A magistrate issuing a provisional warrant shnl] forthwith send a report of 
the issue, tog(*ther with the information or a certilicd copv thereof, it ho us 
in the United Kingdom, io a Secretary of State, .ind if lie is in a British 
possetaion, to tlio governor of that pOBstsaion, and the Secretary of State or 
govtmor may, if be think tit, discharge the person apprehenaed under such 
warvant 

5. Dialing wdk fsgilive when apprehewlsd * — A fugitive when apprebendedi 
akaU he brwiighi b^ore a magistrate, who isobiect lo the pravisioas of this 
Act) ehsU hear the ease ia the same manttcr ana have the eame jsrisdietkMi 
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and powertf as near as may be (including the power to rempd and f^mit 
to l4il) as if the fugitiTe were charged with an offence committed within his 
jurisdiction. 

If the endorsed warrant for the apprehension of the fugitive is duly authen* 
ticaiedt and such evidence is produced as (subject to the provisions of this 
Act), according to the law ordinarily administered by the magistrate, raises 
a strong or probable presumption that the fugitive committed the offence 
mentioned in the warrant, and that the offence is one to which this part of 
this Act applies, the magistrate shall commit the fugitive to prison to await 
his return, and shall forthwith send a certiAcate of the committal and such 
r^ort of the ease as he may think fit, if in the United Kingdom to a Secretary 
of State, and if in a British possession to the governor of that possession. 

Where the magistrate rommits the fugitive to prison be shall inform the 
fugitive that he u ill not be surrendered until after the expiration of fifteen 
days, and that he has a right to apply for a writ of habeas corpust or other 
like process. 

A fugitive apprehended on a provisional warrant may bo from time to time 
remanded for such reasonable time not exceeding seven days at any one time 
os under the circumstances seems requisite for the production of an endorsed 
warrant. 

6. Return of fmjitivc by warrant —Upon the expiration of fifteen days 
after a fugitive has been committed to prihon to await his return, or if a writ 
of hahean corpus or other like process \h issueil with reference to such fugitive 
by a Htipenor court, after the final decision of the court in the case, 

(1) if the fugitive IB so committed m the United Kingdom, a Secretary of 
State, and 

(S) if the fugitive is so committed m a British iiosscssion, the governor of 
that posscasion, 

may, if ho thinks it just, by warrant under his hand order that fugitive to be 
returned to the part of Her Majesty's dominions from which he is a fugitive, 
and for that purpose to be dohverod into tlic rustodi of the persons to whom 
the warrant is addressed, or some one or more of them, and to ho hold in 
custody, and conveyed bt ti*a or othcrw ise to the saul part of Her Majesty's 
dominions, to be dealt with there in due course of law as if lie hsd been 
there apprehciidod, and such warrant shall be forthwith executed according to 
tho tenor thereof. 

The governor or other chief officer of any prihon, on request of any ficrson 
having the custod) of a fugitive under an> such warrant, and on pa) ment or 
tender of a reiisonablc amount for expenses, shall rec<Mve such fugitive 
and detain him for such reasonable tune as ina) bo requested by tho said 
|iorion for the purpose of the proper execution of the warrant. 

7. Ihscharge of pertton apprehended if not returned wUhin tme month . — If a 
fugitive who, in pursuance of this pun of this Act, has been committed to 
pilson in any part of Her Majesty's liG^imons to await his return, is not 
conveyed out ot that part within one month after such committal, a superior 
court, uimn application by or on behalf of the fugitive, and upon proof that 
reasonable notice of the intention to make sneh application has been given, if 
the said part it the United Kingdom to a Secretary of State, and if the said 
part is a British possession to the governor of the possession, may, nakss 
sofieietit cause is ahewn to the oontrai^, order the fugitive to be discharged 
om of eiistody. 
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8 « Smtdvtff h0ek of penons apprehemdid (f moI proaeuied tetOliti 9i» nmiki 
or MpdiUd.^Wh^ft « person accused of an offence and returned in pursuance 
of this part of this Act to any part of Her Majestv’s dominions, either it not 
proaecntcd for the said offence within six months alter lus arrival in that part, 
or is acquitted of the said offencoi then if that part is the United Kingdom 
a Secretary of State, and if that part is a British possession the governor 
of that possession, may, if he think fit, on the request of such person, cause 
him to be sent back free of cost aud with as little delay as possible to the \mt 
of Her Majesty’s dominions in or on his wsy to which* be was apprehended. 

9. 0 fence to which this pari of this .let This part of this Act 

shall apply to the following ofTenecs, namely, to treason and piracy, and to 
every offence, whether called felony, misiiomt^nor, crime, or bv anv other 
name, which is for the time being punishable in the part of llor Majesty’s 
dominions in which it was committed, either on indictment or informaiioUi 
by imprisonment with hard labour for a term of twelve inonthH or more, or bv 
any greater punislimenti aud for the purposes of this section, rigorous impri* 
soninent, and any confinement in a prison combined with Inhoiir. by whatever 
name it it called, shall be deemed to tic iiiipnsonment with hard labour. 

This (lart of this Act shall apply to an offence iiutwithstandiiig that bV the 
law of the part of Her Majesty k dominions in or on his way to which the 
fugitive is or is snspectiMl of licmg it is not an offeiico nr not an offence to which 
this part of this Act applies ; and all the provisioiiK of this (wrt of this Act, 
including those relating to a provisional w arrant and to a coiimiittnl to prison, 
shall be construed as if tlie offi'iice were in inch last-mentioned imrt of Her 
Majcst\ ’s dominions an offetn e to t^hh li this part of this Act applies 

10. Powers of superior court to durhariff fugitirr when case frivolous or 
reiwru usfuti — \Vher<* it is made to up)>oar to a su|>erior court that by roonon 
of the trivisl iisturc of the esse, or by rtmsoii of the application for the return 
of a fugiti^i^not lieing made in g(H>d faith in the interests of justicu or other- 
wise, it would, imvaig regard to the distance, to tlio facilities fur communi 
(Ulion, and to all the circiimstuncet of the case, be uniiiNt or oppressive or too 
severe a punishment to return the fugitive either at all or until the expiration 
of a certain |>cnod, inch court may discharge the fiipitivc, cither absolutely 
or on bail, or order that be shall not be returned until after tbo expiration of 
the |icriod named in the order, or may make such other order in the premises 
as to the court seems just. 

11. Potrerof Lord Ltnicnant is Ireland , — In Ireland the I^rd LienteUani, 
also tile chief secretary, mu), as well as a S<Tretary of Htato, exocuUi any {Kir- 
tion of the powers by this part of tbit Act vested in a Secretary of State. (67 
aud 66 Vic. c. 50.) 

PaET II.— iNTER-COLONiaL BaCKI.NO OF WaUBANTI, AND OfFENCBN. 

Appltcation of part of Act, 

12. AppUesdion of iHtrt qf Act to group of British possessions. •^TUis part of 
this Act siudl sfiply only to thoK* grou{is of British {losscssioas t<i which, by 
reason of their contiguity or otbeewise, it may seem exiieilient to Her Majesty 
to apply the same. 

It alialJ he lawful for Her Majesty from time to time by Order in Council to 
direct that this part of thia Act ahml apply to the mup of British poeaeitioos 
meiitioiied in the Order, and by the tame or any aubaequont Order to eaoept 
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certainoife&eeftfroin theappUeatiOQof thupirtofthis ActfUidto limit the 
ipplioation thiipertof thit Act by saeh oonditioiM, ezceptioBs, end qoeli- 
d^ona M may be deemed expedient. 

Bacib‘»y of Warrantt. 

13. Baching in one British possession of warrant issued t» another of aame 
yreuy.— Where in a British possession of a group to which this part of this 
Act applies a warrant has been issued for the apprehension of a person aoeosed 
of an offence punishable by law in that possession, and such person is or is 
suspected of being in or on the way to another British possession of the same 
group, a magistrate in tlie last-mentioned possession, if satisfied that tlie war- 
rant was issued liy a person having lawful authority to issue the same, may 
endorse such warrant in manner provided by this Act, and tho warrant so 
endorsed shall be a sufficient authority to apprehend, within the jurisdiction 
of the endorsing magistrate, the person named in the warrant, and briim him 
before the endorsing uiagistrate, or some other magistrate in the same mitish 
possession. 

14. lieturn of prisoner apprehended under backed loarraid.— The magistrate 
before whom a person so apprehended is brought, if he is satisfied that the war- 
rant is duly authenticated us directed by this Act and was issued by a person 
having a lawful authority to issue the same, and is satisfied on oath that thepri- 
soner is tho person named or otherwise described in the warrant, may order 
such prisoner to he returned to the British possession in which the warrant was 
issued, and for that purpose to be deliverea into the custody of the persons to 
whom the warrant is addressed, or any one or more of them, and to be held in 
custody and conveyed by sea or otherwise into the British poBsetsion in which 
the warrant was issued, there to be dealt with according to law as if he bad been 
there appndicuded. Bach order for return mav be maac by warrant under the 
Hand of thi* magistrate making it, and may be executed according to the 
tenor thereof. 

A magistrate shall, so far as is requisite for the exercise of the powers of 
this aoouoii, have the same power, including the power to remand and admit to 
bail a prisoner, as he has in the case of a person apprehended under a warrant 
issued by bun. 

15 . Backing in one British possession of suminonsy 4rc., of witness issued m 
smother possession of same group. — Where a person required to give evidence on 
behalf of the proieoutor or dciendant on a charge for an offence punishable by 
law in a Briliah possession of a grtmp to which this part of this Act applies, is 
or ia suspected of being in or on his way to any other British possession of the 
tame group, a judge, roogisUate. or other officer who would have lawful authori- 
ty to iwue a summons, requiring the attendance of such witness, if the witness 
were within his jurisdiction, may issue a summons for the attendance of such 
witness, and a magistrate in any other British possession of the same group, if 
satisfied that tho summons was issued by some judge, magistrate, or officer 
having lawful authority, as aforesaid, may ^dorse the summons with his name ; 
and tho witness, on service in that possession of the summons, so endorsed, and 
OB payment or tender of a reasonable amount for his expenses, shall obey the 
summons, and in default shall be li^le to be tried and puntsbed either in the 
possession in which he is served or in the possession in which the summons 
was issued, snd shall bo liable to the wnisbment imposed by the law of the 
poiieiiion in which ho is tried for the wure of a witness to obey such a anm* 
mont. The expression summons in thb leetioa includea any auhpoaaa or 
oyiar preoMi far requiring the attendanoe of a witness. 
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16» Prwiiumdl wwrmt im ffrmtp </ Bfititib Potittnoiw.— A vmgisinile itt 
« British potsessioB of s group to which this part of this Act applies, before 
the endorsement in porsuanoe of this part of this Act of a warrant for the 
apprehension of any person, may issue a provisional warrant for the appre* 
hension of that person, on such information and under such circumatanoea as 
wonld in his opinion justify the issue of s warrant if the offence of which sneh 
person is aecnsed were an offence punishable by the law of the said posseisioni 
and had been committed within his jurisdiction, and such warrant may bs 
backed and executed accordingly ; provided that a person arrested under such 
provisional warrimt shall he discharged unless the original warrant is produced 
and endorsed within such reasonable time ss may under the circumstances 
seem requisite. 

It. DUehtttgf afpruomer not rthtmed wtihin ons month to Bfitish pofsemtes qf 
sosie proup.— If s prisoner iti a British luissession whose return is authorised 
in porsuance of this part of this Act is not conveyed out of that posaession 
within one month after the date of the warrant ordering his return, a msgistrate 
or a superior court upon application by or on behalf or the prisoner, and UMn 
proof that reasonable notice of the intention to make such application lias 
been given to the person holding the warrant snd to the chief officer of the 
police of such possession or of the province or town where the prisoner is in 
custody, may, unless sufficient cause is shewn to the contrary, order such 
prisoner to be discharged out of custody. 

Any order or refusal to make an order of discharge by a magistrate under 
this section shall he subject to appeal to a superior court. 

18. Sending htich of prisoner mot prosectitfd or acquitted to British oosHsehn 
cf same groups — Whore a prisoner accused of an offence is returuea in pur- 
suance of this part of this Act to a British posHcssion, and either is not prose* 
ented lor the said offence within six months after his arrival in that possession 
or is acquitted of the said offence, the governor of that possession, if he thinks 
fit, msy, on the requisition of such person, cause him to be tent back, fise of 
oosti and with as little delay as possible, to the Untish possession in or on bis 
wsy to which be wsa spprebended. 

19* Refusal to return prisoner where offence too trinal — Where the return 
ol s prisoner is longht or ordered under this psrt of this .Act, snd it it ms^ 
to sppesr to s msgistrste or to s snperior court that by rfuson of the trivial 
nstnre of the ease, or bp reason of the application for the rotuni of sueb 
prisoner not being made in good faith in the interests of justice or otherwise! 
It would, having regard to the distance, to tho facilities of communication, and 
to all the circumstsnoes of the case, be nojust or oppressive, or too severe s 
pnnishment, to retnm the prisoner either at all or until the expiration of a 
certain period, the court or maristrate may discharge the prisoner absolutely 
«r on bail, or order that he shril not be returned until after the expiration m 
tbo perM named in the order, or may make such order in the premieee ae to 
tbe magbtrateor court seems jnst. 

Anyi^ or refhssl to mike mn order of discharge by a msgiettate under 
^bis ssotum shall be snbjeet to an appeal to a snperior court. 

PART IlL 


Trial, 4rc., qf Offsaeas, 

91b Ojjtesms ostmniHsd m homdara gftmo adjoiiting British pa s ss sek ns^ 
WbM iwo Mtkb poMMims i^oi^ a pSm Monaed SToTSSmut 


if po 
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(^omulted on or witlitii tlM» diftaaoe of five hundred yerde fiNMa fiieeonRium 
hooMdMTf oi encli poMeseioiiA may be epprebeeded* tried* aiid piimelied k 
eikte of eiioli poeeeeeioiiB. 

n* Cjffencn eommtted o» jovfney between two Briiiek poBseemme . — ^Where 
m offence ie committed on any person or in respect of any property in or 
upon any carriage, cart, or vehicle whatooever employed in a lonmey* or on 
board any vessel whatsover employed in a navi^ble river, lake, canal, or 
klatid navigation, the person accneed of each offence may be tried in any 
Britieh possession throngh a part of which sncb carriage, cart, vehicle, or 
vessel passed in the course of the journey or voyage during which the offence 
was committed ; and where the side, bank, centre, or other part of the road, 
river, lake, canal, or inland navigation along which the carriage, cart, vehicle, 
or veaael passed in the course of such journey or voyage la the boundary of 
any British possession, a person may be tried for such offence in any British 
poaaeaaion of which it it the boundary : 

Provided that nothing in this section shall authorise the trial for such 
•ffenoe of a person who U not a British subject, where it is not shewn that 
the ofiimce was committed m a British postession. 

22. Tfkl of offence offaUe mewring or giving fatee evidenoe-^^A person 
aoeused of the omnee (under whatever name it is known) of swearing or mak- 
kg any ^ac deposition, or of giving or fabricating any false evidence, for the 
purposes of this Act, ma^ be tned either in the part of Her Majesty’s donii* 
nioua in which such deposition or evidence is used, or in the part in which 
the same was sworn, made, given, or fabrioated, as the justice of the case may 
foguiro. 

23. Qnpplefnenkd provieion ae U» tnat of pereon m any /iforr.— Where any 
pnrt of this Act provides for the place of tnsl of a person accused of an 
oftmoe, that offence shall, for all purfioses of and incidental to the apprehen- 
•ioB, trial, and punishment of such person, and of and incidental to any 
proMOdingt and matters preliminary, incidental to, or consequential thereon, 
and of arcl incidental to the jurisdiction of any court, constable, or oiBcer 
with rderenoe to such ofience, and to any person aroused of such offence, be 

to have been committed in any place in which the person accused of 
the offsttoo can be tried for it ; and aneh person may be puniahed mtcoordanoe 
with ibe C^rts (Colonial) Jurisdiction Act, 1874. 

87 and 38 Viet, c. 27. 

24* Isene qf eeareh wsrmaf.*- Where a warrant for the t^prehenaioii of a 
peraon aoouaea of an offence has been endoreed in purauanee of any part of 
Ibia Aet in any part of Her Umeaty^e dominions, or where any part of m Aol 
pfovidea for the place of trial el a peraon aocoaed of an offence, evaiy oooH 
wad Hagiatrate of the part in whica the warrant is endoraed or the porson 
aoeused of the offeaee can be tried ahall have the tame power of Iseakg a 
warrant to aearch for any property alleged to be stolen or to be othenwsi 
ualawlttlly taken or obtained by audi person, or othenriae to be the subjeat 
oi omioe, as fiiat court or Magiakate would have if the pro p er ty 
been stolen or otherwise unlawfully taken or obtained, or the offence haa been 
umaaiifSed wholly within the junaokston of soeh court or magistrate, 

2g, Boomed ^priooner bo eoa from one ptaeo to onofkr.— Where a perm 
k k legal euatody in Brim p o e ee rnio n mther in pursitanoe of t^ Act or 
mhenirliai and am paraon ia tequired to be removed k eaa toiy la aaotimr 
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WMul m decoMd to oonumio in logai oottod? Qotil lie letehei tbe fmm l» 
which be is leqnired to be remoYod ; eod the provtsioes of thie nAoi iiM 
re^ieet to ibe rttaking of e prisoner who bes etctped, end with lespeel to 
the trial and punishment of a person guilty of the oflbnee of ef o^piog or al^ 
tempting to escape, or aiding or attempt!^ to aid a prisoner to esoapsi 
apply to the case of a prisoner esoapiug white beina laimllj remofod as aloie* 
said, in like manner as if he were being removed in pnrsuanoe of a wamal 
endorsed in pursuance of this Act. 


PART IV. 
SurPLlMBKTAL. 


WarroHi ami Mteape. 

2d. Bndortmeni of uforran/.^An endorsement of a wanant in porsnanos 
of this Act shall be sis^ed by the authority endorsing the same, and iMI 
authorise all or any of the persons named in the endorsement, and of tbe 
persons to whom the warrint was originally directed, and also etery eonatilile 
to eiecute tbe warrant within tbe part of Her Mi\jeaty*a dominiona or plaee 
sritkun which such endorcement is by this Act made a snffideot authorityi 1^ 
apprehending the person named in it, and bringing him before aome magiatraibs 
in the said part or place, whether the magistrate named in the endorsw* 
meat or some other. 

For the purposes of this Act every warrant, aiimmona, snbpcsna, and proeeet, 
and every endorsement made in pursuance of this Act thereon, shall rsmaia 
in force, notwithstanding that the person signing tbe warrant or such endorst- 
moot dies or ceases to hold oflhse. 

27. Ceitwyoncf of /mifiveg mod wifnssm.— Where a fugitive or prisoner is 
sathorised to be returneci to any part of Her Majesty's (tom inions in pnrao* 
nnee of Psrt One or Part Two of this Act, such fugitive or prisoner may he 
•eat thither in any ship belonging to Her Majesty or to any of her subjeota* 

For tbe purpose aforesaid, the anthority signing the warrant for the retura 
may order the master of any ship belonging to any snbjoot of Her Majesty 
bound to the »id part of Her majesty s dominions to receive and afford 
a pataage and subsistence during the voyage to such fugitive or priaoner, and 
to the person having him in custody, and to tbe witnoases, so that such 
master be not required to receive more than one fugitive or prisoner for 
every hundred tons of his ship's registered tonnage, or more than one witneca 
fbr every i^y tons of such tonnage. 

The said authority shall endorse or cause to be endorsed upon tbe agrii- 
Mat of the ship such particulars with respset to anjf fugitive prisoner or 
wMaess stfit ia her es the Board of Trade from time to time require. 

Bveiy aueh master ahall, on bis ship’s srnval in the said part of Her 
Ma ) eei y *s dommioua, cause such foBitivo or prisoner, tf he is not in the custody 
of any person, to be given into toe custody of some constable, there to be 
dealt with eeeceding to lew. 

Bvery meater who fails on psvment or fender of a reasonable amoimt ftir 
mipetiees to comply with an oraer made in pursoance of this section, or to 
eanae a Ihgtrive or prisoner eommitted to his charge to be given tntoenstedly 
as lefuned by ihb seetloa, shell be lisbie on eummsry convietiee to e Bne 
not emedbg iffy pomidi, whkdi msj be recovered in any pact of Bar 
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domhiioiM in like maimer aa a penalty of tbe same amoimt ander 
the Merchant Shipping Act, 1854, 17 oaa 18 Viet. c. 104, and the Acta 
amending the aame. 

28. SBcape cf prUaner from custody . a prisoner escape, by breach of 
ptacm or otherwise, out of the custody of a person acting under a warrant 
leaned or endorsed in pursuance of this Act, he may be retaken in the same 
manner as a person accused of a crime against the law of that part of Her 
Majeity*! dominions to which he escapes may be retaken upon an escape. 

A person guilty of the offence of escaping or of attempting to escape, or of 
aiding or attempting to aid a prisoner to escape, by breach of prison or other- 
wise, from custody under any warrant issued or endorsed in pursuance of 
this Act, may be tried in any of tbe following parts of Her Majesty’s domi* 
nions, namely, the part to which and the part from which the prisoner is 
heinff removed, and the part m which toe prisoner escapes and the part in 
whi<m the offender is found. 


Evidence. 

29. Depoiiiioni to be ceidsncc, and authentication ef depoeitione and 
rants. — A magistrate may take depositions for the purposes of this Act la 
the absence of a person accused of an offence in like manner as he tMtth 
take the same if such person were present and accused of the offence bemre 
him. 

* Hepositione (whether taken in the absence of the fugitive or otherwise) 
and copies thereof, and official certificates of or judicial documents stating 
facts, may, if duly authenticated, be received in evidence in proceedings 
under this Act. 

Provided that nothing in this Act shall authorise the reception of any sneh 
depositions, copies, ocrtificates, or documents m evidence against a person 
upon hti trial for an offence. 

Warrants and depositions, and copies thereof, and official certificates of or 
judicial documents stating facts, shall be deemed duly authenticated for tbe 
purposes of this Act if they are authenticated in manner provided for the 
time being by law, or if they purport to be idgned by or autbeniirated by 
the signature of a itidge, magistrate, or officer of the part of HerMigesty’s 
dominions in which the same are issued, taken, or made and are anthen- 
aicated either by the oath of some witness, or by being sealed with the 
official seal of a Secretary of State, or with tbe public seal of British posses- 
sion, or with the official seal of a governor of a British possession, or of a 
colonial secretary, or of some secretary, or minister administering a depart- 
ment of the Government of a British possession. 

And all courts and magistrates shall take judicial notice of every sneh ssi^ 
•i is in this section mentioned, and »hall admit in evidence without 
proof tbe documents authenticated by it. 

Miee^kneoue. 

80. Pfortston as fo ettereiee of JuriedicHon by mogutraiee. — Tbe jntiidietioa 
under Port One of this Act to hoar a case and oommit a fugitive to fsiaon to 
nwnit his rernro shall be exercised,— 

^1) in Bngland« by a chief magistrste of tbe metrorolikn poliot oowrio or 
one of tbe other mngistratos oi the motropoliten polke eonii it Bow 
^Street t esst 
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(8)fa Bcodnid, li]rtiwiik«i8ordkaUrnbititet»«f thapantyoflllii. 
bmgh ;aiid 

(8) In Ireland, one of the police magistvaiei of the Dublin nelropoBliB 
police diatriots and 

(4) in a British possession, by any judge, justice of the peaM, or other 
oftoer hating the like jurisdioticin as one of the mamtrates of the melm- 
nolitan police court in Bow Street, or by suoh other court, judM, or 
magistrate as may be from time to time provided by an Act or ordinance 
pats^ by the legislature of that possession. 

If a fugitiTe is apprehended and brought before a magistrate who has no 

power to ^erdse the jurisdiction imdertfis Act in respect of that fiigitifo, 

Sat magistrate shall order the fugitive to be brought before some magtstrile 
haying Sit jurisdiction, and suoh order shall be obeyed. 

31, Poiptf Of to makitip and revocoiion of Ordtr ts Cewsclf.— It shall be 
lawful lor Her Majesty in Council from time to time to make Orders for the 
ounxMes of this Act. and to revoke and vary any Order so made, end every 
OromTeo made shall while it it in force have the aame effect as if it were 
emmted in this Act. 

An Order in Council made for the purpoaes of this Act shall be laid before 
Perliamcnt as soon as may be after it is made if Parliament is then in session, 
or if not, as soon as may be after the commencement of the then nest aeseion 
of Parlisment. 

82 Pomer of Irpitlntnfi of Bniith poimtokm to pan lm$ for oarryfog foie 
#/fclfAa Art,— If the legislature of a British possession pass any Aot or 
ordbance— 

(1) for deflnbg the offences committed in that powession to which this 
Act or any part thereof is to apply ; or 

(2) for deUrmbmg the court, judge, msjjistratc, officer, or Person bjr whom 
and the manner in which any junadiction or power under this Act Is to 
be exercised; or 

m for payment of the cosU incurred in returning a fugitive or a priaonm, 
or in sending him beck if not prosecuted or if acquitted, or otherwise in 
the esecuUon of this Act ; or 

( 4 ) iu any manner for the carrying of this Act or any part thereof into 

effect in tliat possession, 

it sbeB be Uwful for Her Majesty by Order b Council to direct, if it s^ to 
Her Mnieaty in Council neclweary or proper for carrying into Mh ijn 
obfocti of this Act, that such Act or ordinance, or any part uimeof, al^l wl^ 
or without modification or alteration be recognised end given effeot to throun* 
out Her Majesty’s dombioos end on be high sms as if it were pcit of this 
Act. 

AppUcafton of Act. 

83. Aprlieoiim of Act to ogenni at na or tnahh hi mnal ^rtt of Hn 
MfofJfoVdmafomas.— Where a person soeused of sn offbnee oan, by reamm of, 
the wiuie of tho offbnoe or of the piece m which it wae commined, or otb^ 
wise, be, under thU Act or otherwise, tried for or in respect m the olwtiee m 
more then one part of Her Majesty ’• dominions, s jjsrrsnt for the sppnmen* 
mou of such penmn msy be issued in sn> part of Her Msjeety • domb^ 
im wbbb be oun, if bo bappona to bo liJere, bo tried j and each part of this 
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JUk ifaiD H ilia ainM hui beas oonaiillad in iba part af Set 

doniaiaiit wbm aneb w«miit it iutiad, and lueb perani wmj be 
mwamidad and latomd in pnni^ notwitbstandion tbat in 

fna plaae in whiob be ia apprehended a court hac jurisdiction to try nim : 

Fforided that if such person is apprehended in the United Kingdonii 
aSaeiataiy of State, and if be it apprebended ina Britisbjponettion, tba aavemor 
of snob possession, may, if satisfied that, baring regard to the place wnere the 
iritnassas far the prosecution and for the defence are to be found, and to all the 
dfonnistanoes of the case, it would be conducive to the interests of iustioe so 
to do, order such person to be tried in the part of Her Majesty's dominions 
in which be is apprehended, and in snob case any warrant prerionsly issued 
few bis return sbtli not be eaecuted. 

84* AppUeetUm of Act to eonvietg. — ^Wbere a person conricted by a oonii 
in any part of Her Majesty's dominions of an offence committed either in Her 
Midesty's dominions or elsewhere, is unlawfully at large before the expiratioa 
of nia sentence, each part of this Act shall apply to such person, so nr as ia 
ooaststent with the tenor thereof, in like manner as it applies to a pemn 
•coosed of Che like offence committed in the part of Her M^esty’s dominions 
in which such person wss con? ieted« 

85 . AppUeoHon of Act to tmoval ffpenon triable in more than onaptrt of 
Bet Majuiifi dosiiiiioiis.<— Where a person accused of an offence is in custody 
in some part of Her Majesty's dominions, and the offenee is one for or in 
respect of whiob, by reason of the nature thereof or of the place in which it 
waa committed or otherwise, a person may under this Act or otherwise be 
tried in some other part of Her Majesty's dominions, in such case s auperioc 
court, add also if such person is in the United Kingdom s Secretary of State, 
and if be is in a British possession the governor of that possession, if satisfied 
that, having regard to the place where the witnesses for the proseoution and 
for the defence are to be found, and to all the circum stances of tne case, h would 
be eondttcire to the interests of justice so to do, may by warrant direct the re- 
moval of such offender to some other part of Her Majesty’s dominions in which 
he can be tried, and the offender may oe returned, and, if not prosecuted or 
acquitted, sent back free of cost in like manner as if he were a fugitive 
mumediu pursuance of Part One of this Act, «nd the warrant werea warrant 
for the return of such fugitive, and the provisiocs of this Act shall apply 
aoeordtogly. 

86. ApplioatMH of Act to foreign juri$diclioft,^li shall be lawful tor Her 
Mideity fi^m time to time by Order in uouncil to direct that this Act shall apply 
aolf, subject to the conditions, exceptions and qn^ifications (if ai^) contained 
Hi the Omr, any place out of Her Atajestv's dominions in which Her Mqjesiy 
baa juriidieiiott, and which is named m the Order, were a British poeseeikm, 
end to provide for carrying into effect such application. 

87. AmliotUion tf Act to, and eaectdion of trarranl in, UnUed Kingdom^ 
CAoimel liiantU, and J*le tf Afaii.— 'This Aot shall extend to the duNmel 
Islanda and Isle of Man as if they were part of Bngland and of the Uoited 
Kingdom, and the United Kinf^om and those iaiinda sbali be deemed 
’for the purpose of this Act to be one part of Her Majesty’s dominions ; and a 
wamat enaorted In purtuanoe of Pan One of tkis Aot may be exeented in 
every place in Ibo Umted Kingdom and the aaid talandt aoocmiiigly. 

88. AppUcatiom ^ Act to paM o/eaon.— Tbe Aot riiall apph mhm m 
otMMfoeomndMifoforetbeooammoement of IbiaAetsornim enae of 
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thii Act trfiHTtd to u the eommeaoemcnt of thii Aet [BtywoM, (7 and 88 
Fiif.e.86.] 

41. Rtftai pf Act tn Seitiuie.—Tbt Act fpoetfied in tfie Sdiednlo to tlui 
Act is hereby repeeled ss from the commencement of this Act : 

Piovidcd thst this repeal shall not affect 
(a) anyiyamnt duly cudoried or issued, nor anything dnly done or 
suffered before the commencement of this Act; nor 
(d) any oblation or liabihty incurred under an enactment berel^ 
repealeo; nor 

(c) any penalty, forfeiture, or punishment incurred in respect of any 
offence committed against any enactment hereby repealed , nor 

(d) any legal proceeding or remedy m respect of any such warrant, 

obligation, liability, penalty, forfeiture, or punishment as aforesaid ; 
and any such warrant may be endorsed and executed, and any such 
legal proceeding and remedy may be earned on, as if this bad 
not passed. [Repiohd, 57 and 58 VteL c, 56.] 


SCHEDULE. 

Year and Obapter, 

Tide. 

BB8B 

[ 

An Aot for the better apprehension of certain offenders. 


[RejieaM 57 and 58 Vtpi, c, 56] 
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Obdim xk Council. 

Zatutibor Ordtr m Ctmmcil qf 29I& Ntmmber 1884, puiMed tn ** The Landm 
OoBetti ** of bth December 1884, /». 5^49. Poritowt 
relaiiuff to etiwunal matters, 

Whbrbas by Treaty, grant, usage, tufferanee, and other lawful means, Her 
Majesty the Queen has )mner and junsdietion, in relation to Her Majesty's 
subjects, and others, within the domtniont of His Higlmesa the Sultan of 

Now, therefore, Her Majesty, bv virtue, and in exeroiso of the powers in 
this behalf by the Foreign Jurisdiction Acts, 1848 to 1878, or otherwise, in 
Her Majesty vested, is pleased, by and with the advice of her Privy Counoil 
to order, and it it hereby ordered, as follows : — 

Part I.— Prbliminary. 

SkoH TtHe, 

1. This Order may be cited as the Zanzihai Order in Counoil of 1884. 


3. The Order in Council, dated the 9th day of Angust 1866, for the regula* 
tion of Consular jurisdiction iu the Homititons of the Snltan of Zansibar, the 
SUnsibar Order in Council of 1881, and the Zatisibar (Indian Penal Code) Order 
in Council, 1882, ar«> hereby rcfieaied, subject to the exceptions and quali* 
ficatious IU this order mentioned. 

JoftrpreiattoH, 

4. In this Order— 

(i) ** Zaosihar '* ircsns (he domtfiiona of His Highness the Sultan of Zanal* 
bar, tncluding Zanzibar wstern, that in to saj, the terntorial waters of those 
dominioiM ; 

(li) The Seen'tsr}' of Sute mtunK one of Her Majesty’s Prioeipsl SeeiW* 
lanes of State ; 

(ill) *^The ConsuUGenerar* means Her Majesty's Consul 'General lor 
Zanzibar, including a (wrson acting temporarily, with tlio approvid of the 
Sccretai^of State, as, or for, Her Majesty's Consttl-Gcneral there ; 

(iv) ** J udictal Assistsnt " means— 

(a) One of Her Majesty's Consular officers in and for Zanzibar, appointed 
by the Secretary of St^ to be Judicial Assistant of tlie ConiabOeiieral 1 

(4) Any such officer acting temporarily by order of the Consul^Oeneriii as, 
or for, a Judicial Assistant ; 

(v) ** Biitish snbject ** means a subject of Her Mi^esty, by birth or by 
nstmltsaiioii ; 

(f{) ** Bntisb'proteoted person *' meane a person egjoring Her Msjest/e 
motswlMMi in Zanathar, iudodhig, by virtue of tba Act of Parliament of the 
ose e io n of the 39tb and 40tb years of Her Majesty's reign (1876), obniiter 
^ ittsubj^of tbesovsfal Prinees and States in India m ellinnoe wSSphir 
MsfiSif tesidiaiorlM^ 

9S rc 
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(vii) ** Rendent means having a fixed place of abode in Zamdbar ; 

Iviii) ** Zanzibar subject means a subject of Zanzibar ; 

(ix) ** Foretmer ** means a subject or citizen of a State in amity with Her 
Hajesty, other Uian Zanzibar; 

(z) Zanzibar or Foreign Court ** means a Court of the Government of 
Zanzibar, or of any foreign State in amity with Her Hajesty, and exercising 
lawful jurisdiction in Zanzibar, and includes every mem^r or officer of such 
a Court; 

(xi) ** Administration ** means (unless a contrary intention appears from 
the context) letters of administration, iiicludiog the same with will annexeil, 
or granted for special or limited purposes, or limited in duration ; 

(xii) ** Ship ** includes any vessel nsed in navigation, however propelled, 
with to tackle, famiture, and apparel, and any tot or other craft ; 

(xiii) ** Offence** means any act or omission punishable by a Criminal 
Court; 

^iv) ** Imprisonment *' means imprisonment of either description, as 
denned in the Indian Penal Code ; 

(xv) Month ** means calendar month ; 

(xvi) ** Will ** means will, codicil, or other testamentary instrument ; 

(xvii) ** Person ** includes Corporation ; 

(xviii) Words importing the plural or the singular may be construed as 
referring to one person or thing, or to more than one person or thing, sad 
words importing the masculine as referiMiig to females (as the cast may 
require). 

Commenement. 

5. (a) The Consul-General shall forthwith, on receipt of instructions 
firom the Secretary of State in this behalf, affix and exhibit this Order con- 
sptouously in his public office, and bo shall keep the same so affixed and exhi* 
bited <lurmg one month thereafter* 

{b) This order shall commence and have effect at the expiration of that 
month (which time is in this Order referred to as the commencement of thia 
Ordor). 

(e) But any appointment under this Order may be made at any time after 
its passing, and no proof shall in any proceedings be required of any of the 
matters prescribed by this Article. 

Paht II.— Applicatiow and Esfect of Ouder. 

6. (a) This Order applies to— 

(t) British subjeots b^g iu Zanzibar, whether resident or not ; and 

(ii) British ships being in Zanxihar waters ; and 

(iii) Zanstto subjeoto and foreigners, in the cases, and according to this 
oottditioiis in ibis Order speidfied, but not otherwise. 

Xh) Such of the provisions of this Order as refer to British subjeots eximi 
•Iso to BHtiab-proteetea persons, in so far ss by Treaty, Oapitulati^ gridt, 
usegst suflbrmnce, or other lawful means, Her Majesty has jurisdietiowoto 
Zambar in relation to such persona. * d 

7. AllHer Msjesty*siiiri8dictoeammtmbfotnZaiistoaadertheFQidta 

Intiedtot to Acts, tim hearing sad detennination of criminil or oii^ 
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t^i. or for the maintenanoe of order, or for tlie control or admiuiitratioit of 
persona or property, or in relation thereto, shall be exercised under and 
according to tlie provisions of this Order, so far as this Order extend 
and apphes. 

A OunHul or Vice-Consol bolding Her MiyestyU Commission for Zansibar 
or any part thereof or any {lerson acting temporarily with the approval of 
a Secretary ofState, or in case of cmeigencv appointed tcniporarily by the Con- 
8ttl*Generai in writing as for a Consul or Vice>ConHiil as aforesaid, sliail, in and 
for such district as may be assimed by bis ('ommission or appointment, or by 
any direction of a Secretary of State, bol<l and form a Consular Court, and 
•hall, snbiect to the provisions of this Order, have and exercise aitliin the 
district, all the jiowerH and junsdictioii nhioh can be exercised by the 
Consttl-Geiieral under this Onler. 

An ^iwal may be brought from a Judgment or Order of a District Court 
to the OonsubOeneral in such cases and manner and lubjcct to such regulations 
as may from time to time l»c directed or approved hv n Secretary of State, 
and for the purpose of bearing and determining any such appeal the Consul- 
General msy proceed in the same manner and sltall have the attue powers as if 
the appeal acre an original pniceedtng instituted in his Court, and he shall 
certify his decision to the Court from a Inch the ap|>eal is brought, which sbaU 
give effect thereto. 

Where an appeal is brought under this Artn Ic to the Court of the Coniul- 
General, n further appeal shall he in the like cases and manner and on the 
like grounds and canditioiih in and on which an ap|>cal can under this Order 
Ih) brought from the Consul-Cionoral. 

Part 11L—Ai*pli cation or cKRTAi^i Portions ok tiii of 

British Ikpia 

8. (n) Subject to the other provisions of this Order, and to an) Treaties 
for tlie time lioing in furcr relating to Zanzibar, Her Mf^csty's criminal 
and civil jurisiliction in Zanzibar Hhiul, mo far as cirriimstancos admit, be 
exeiriacMl on the principles of, and iiicoiifurniity mth, the onsctmeiita for tho 
time hrtiig applicable ns hfrcinafler inentioned of tlx* (lovc*riior*Gcneral of 
India in Council, and of tho Governor of ilombn\ in Council, and according to 
the course of procedure and practice obti*rved hi, and before, the Courts in 
the Prestdenev of Bombay beyond tho limits of the ordinary original jiirisdic- 
ikm of the High Court of Judicature at Bomba> aciurding to their respective 
jurisdiction and autlionty, and sc far as such enact nients, proeoduro and 
pnmtice are inapplicable, shall, to far as circumstances adroit, be exercised 
under and in aorordance with tbc common and statute law of England in force 
Rl the ooiomcn'^ement of this Order. 

(A) The following enactments are hereby made applicable to Zanzibar as 
from the commenoeuient of the Order, namely — 

The Indian Penal Code (Act XLY. of 1860) 

The ladiaa Suecesstoa Act (Act X. of i86J). 

pm Bombay Civil Courts Act, 1860 (Art XIV. of 1H69), except sectiona 
Of 38, 82, 33, it8 to 43 (both lucliisive), the last clause of section 18, 
and tho kat two claimes of section 22. 

He Indtan Evidence Act, 1872 (Act I. of 1872), 

fim bdtfMi Oaihs Act, 1873 (Act X. of 1878). 

The Code of Cfiminnl Procedure (Act X. of 1882). 
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The Coda of Civil Procednre (Act XTV. of 1882). 

Acta of the Goveroor-General of India in G)uncil amending any ofthefie 
Aotc» and in foice at the time of the pasting of this Order. 

The enaotments reiating to bankruptcy for the time being in force in 
the Presidency of Bombay. 

(c) kny other existing or future enactments of the Governor-General of 
India in Oouncii, or of the Governor of Bombay in Council, shall also be 
applicable to Zansibar, but shall not come into operation until such times 
as may in the cate of any of such enactments respectively be fixed by the 
Secretary of State. 

(d) For the purpose of facilitating the application of any such enactments 
as bmre-mentioned — 

(i) Any of the Courts established under this Order may construe any such 
enactment, with such alterations not aifocting the substance, as may be 
necessary or proper to adapt the same to the matter before the Court ; 

(ii) The Seoretarv of State may by order from time to time direct by 
what authority any jurisdiction, powers, or duties incident to the oi>eratioii 
of any such enactment, and for the esercise or performance of which no 
convenient provision has been otherwise made, shall be exorcised or performed ; 

(iii) The Secretary of State may by order from time to time modify for 
the pnrposes of this Order, any [irovision of any of the before- mentioned 
enactments or of any amending or substituted enactment relating to civil 
or criminal procedure or to procedure in bankruptcy. 

(iv) Any order of the Secretary of State mode in pursuance of this Article 
•ball be published in Zanzibar, and in India, in such manner as be directs, 
end shall have effect as from a date to be specified in the Order. 

Part IV.— Criminal MATTEits. 

Apphwi't^tnqf ihf Code oj Crimin/ii Procedure. 

9, Subject to the other provisions of this Order, the Code of Criminal 
Procedure and the other cnactiiieiits lelatiiig to the administration of criminal 

I ttstice in India for the time being applicable to Zanzibar, shall have as 
f Zanziltar were a district in the Presidtmey of Bombay, and the Judicial 
Assistant shall be deemed to be the Masiatnito of the district, the Ooimiil* 
General shall be deemed to be the Sessions Judge, the High Court of 
Judicature at Bombay (hereinafter calleil the High Court of Bombay) shall be 
deemed to be the High Court ; and the powers both of the Govemor-Oesieral 

t ^ .. « » /I - -r _ .1 * .1 




oxereisabie by the Secretary of State, or with bis previous or sohseqaeni 
aaaent, by the Governor-General of India i*.i Council. 

CommUmenie to Hir*^ Court of Bomhoy. 

10. When any person is committed to the High Court of Bombay lor lii^ 
tbe ConsuUGenmi may, under and in aecowlance with the proviiiiNii of 
•netion 4 of *'The Foreign Jurisiictkm Act, lSt3,** send him to Boaibiy te 
iTial i and may, if he thinks fit, bind over such of tbe proper witBOSSSs |i aio 
Biititb suldca^ or^ any of then, in their own recognisanees, bo 
giye evidenoe on the trial. 
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QfMca ^ BwmggUng. 

11. If* British Sttbjaet nnn^Iet or imports into or exports from ZauilMr 
any Roodt whereon any duty is charged or psyablo to the OoT^mment of 
Zantibar» with intent to evade payment of the duty, he shtU be punished wHli 
imprisonment for a term which may eitond to two months, or with hoe wUeb 
mi^ eatend to 1,000 mpees, or with both. 

Manner and Place of Imprieonmeni. 

12. (o) The Consul-General may, if lio thinks fit, from time to time, by 
general order, prescribe the manner in which, and the places in Zanailmr at 
which, sentences of imprisonment are to be carried into execution. 

(6) The Consul-General may, if ho tliinks fit, in any ease, by warrant 
signed by him, and sealed with his Consular Seal, cause sn offender convicted 
and sentenced to imprisonment before a Criminal Court established under 
this Order to be sent and removed to, and imprisoned in any plioe in 
Zsnsibar. 

13. Where an offender convicted before any Court cstsbliihod under this 
Order is sentenced to imprison ineiit, and the Consul-General, proceeding 
under section 5 of ** The Fortngn Jurisdiction Act, 1843/’ authority in that 
behalf being hereby given to him, considers it expedient that the aentettoe 
should be carnrd into effect within Her Majesty's dominions, am) the offender 
it, accordingly, sent for im prison men t to a place in Hor Majesty’s dominiona, 
the place shall be either Bombay, or a place in some other part of Her 
Majesty’s dominions out of the United Kingdom, the Government whereof 
consents that offenders msy be sout thither under this Article. 

1 1 (1 ) In esses of murder or culpable homicide, if oitber the death or the 

onmtnal act which wholly or partly caused the death happened in Zanatber, 
a Court acting un<ler this Order shall have tli<^ like jurisdiction over any Britiab 
subject who is < barged either as a prmci|)al offender or aa an abettor, at if 
botn such criminal act and the death hail hap|)ened in Zaniibart 

(2) In tho case of any crime romuiiUed on the high seas, or within the 
Admiralty jurisdiction, by any British subject who at the time of commitliM 
ouch enuio was on Bosrd s Britisli ship, or on board a foreign ship to whioE 
he did not bedong, s Court acting under this Order shell hsve jurisciiotton as if 
the crime had liMn coinmitlcd within Zanstbar. 

(3) In canes tried under this Article no different sentence can he pasted 
frmn the sentence which could be passed tn England if the crime were tried 
there* 

(i) The foregoing provisions of ibis Article shall be deemed to be adapls* 
timis for the puiposes of this Order, and of ** The Foreign durisdiction Act, 
1878,” of tne following enactments deaenbed in the First Schedule to that 
Aet (that is to say}:— 

The Admiralty Oilhaoes (Cotonial) Act, 1B49. 

The Admiralty Offbaces (Colonial) Act, I860. 

The Merebaiit Bhippiiig Aet, 1867, Section 11. 

Amd the said eiiaocmeate shell, so far as they are rep<*sted and adapted by 
this Aftifle (hat aot further or otherwise), extend to Ziinxibar. 

**Tlte Fugitive Offenders’ Act, 1881,” shall apply to Zsuxibar ia the 
tame maauar at if it were a Bnliab poaaeaaion, and ibr the pu rp oae a of 
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Pttrt n. of tbe Mtd Act» nod of Ibit Aiilele» Zaisiliftr> Britidi India, Natal and 
lilt Cape of Good Hope tliall be deemed lobe one group of BritM poaam- 
•kms, mid tbp ConaubGeiieral aball, aa regi^ any plaee withm bta juriadie- 
yon, bavejthe pooera of a Governor or Supi^ior Court of a Brttiab p oeeen k w i. 

8fturtiy/or Good Btkttrumr, 

16. Wbere a Britiab aubjert it convicted of an offence, the Conrt before 
wbteb be it convicted may, if it tbinka fit, reonire him to give aeourity to the 
aaliafaetion of the Court for b» future good bebavtour ; and for that purpoee 
may, if it tbinka fit, cauae him to come or be brought b^ore the Court. 

DepurtttHcm. 

17. (e) If a Briitab anbject required by an order under the laat preceding 
Article of tbia OrdiT, or under the law relating to Criminal Procedure for the 
tuna being in force, to jeivc see ority for g(K>d bebavtour or for keraiag tba 
paace. faila to do ao, the Court making the order may, if it thinks fit, order 
that lie be deport^ from Zanaibar to a place to be named by the Oonaul* 
General. 

(fi) The Court, on making an order of deportation, shall forthwith report 
to the ConaubOcneril the order and the gronnda thereof. 

(r) Thereupon the person ordennl to l>e deported shall, if the Conanl- 
General thinks fit, be. aa toon as practicable, and in the case of a peraoo 
convicted, either after execiitioii of the sentence, or while it is in coarse of 
enecntion, roinovetl m oiiatodv, under the warrant of the Oonsul-GeneraL 
to the place iiaiueil in the warrant. 

(<|) The place shall be either Bombay or a place m aoroo other part of Her 
Majeaty*a dominions out of the United Kingdom, the Govern meat whereof 
consents to the reception thorem of persons de|K>rt(Ml under this Onlcr. 

(a) The Court, on making an order of deportstion. ms) , if it thinks fft, 
order the person to lie deportoil to pay all or an> |iart of the expenses of his 
disportation to he fixed by the Court in the order. Hitbjcct thereto the 
excuses of deportation shall be defrayed as the Becretary of State, with 
the concurrence of the Commissioners of Her Majesty's Treasury, directs. 

(/) Tim Consol -Oencral shall forthwith rcjiort to the Sacreiary of State 
every onler of deportation made under this Order, and the gronmfii thereof, 
the procemlings thereunder. 

(p) If a person deported under tbia Order return to Zanubar without 
Mnnission tn writing of the Consui^Oenetml or Secretary of State, be aball be 
punudied with impiUKMin eat for a term which may extend to two moatlia, 
or with fine which may extend to 1,000 rupcea, or with both. 

(h) He aball also be liable to be forthwith again deported under tho 
igt^bnal or a new order tad a fresh warrant of the Consal«(ieaeinl. 

Cr*m*mni .Ippea/i la Bwmkip 

18. (o) Where n peraoa entitled to appeal to the High Conti of Bombiqr 
ftotti any intenent or order fiaased in the exercise of crttnianl jniiadielion 
«adar tbU Older deMita ao to appeal, bn ebnll present bis peliitnn of appsal 
to Mm €bu*« pawwd the jndgment or order; and the peritlsn iMi 
wlik att ptsflitimbte sj^ b^ mnwiiund 1^ or Ouw^ the OonabUCsnstol 
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te tlM B%li Cmtit wtlh etiilM of ikt i^rgt (if mm) iiA 

woetodtiigi, of oil doeontotaiy ofkkmeo »dmitto4 or kaiteodi of lht 
otMitkHit, of iho notes of tbo end tMtinony, ind of tho joilraoiic or oriole 
M toy orgamoAi oti the petition of oppetl thot Dm oppelloni dttiroi lo 
tubmit to the High Court* 

19. Tlie Court ofuiBii uhiMe jutlgment or order the oppwl tt preftrrod 
•hull pottpoue the extH'Uiion of the eenteneo pen(ltn| the opp^ ; end iii«ll« if 
neecteery* commit the pereou oonrieted to prieon for reft cueUMlvi or detehi 
him in prtfton for tet'o custody, or shell mimit him to belli eetl mty tehe 
•eeurity, by recogniieuce, depoeit of money, or olherwiiOy for hie )»eyw«et 
of eny due * 


P/ocfM t(f Htmml 4ir 

20. (<i) Where, under this Onleri e person is to ho ernti or removed, or 
deported, from Zentiber, he shelt« by nermnt of the Cotisuhtionerel, ttndor 
hie bend end seel, be deteined, if neeesserr, in eostody, or in prison, until e 
dt opportunity for hit removsl or deporteiton oeeurs, end then lie put on 
board one of Her Mejesty*! veseela of wnr, or if none is eveilebie, then 
00 board tome other British or other fit vessel. 

{b) The nermnt of the Coneal-Oenersi shell be snlHeient suthoiily to the 
pemon to whom it it directed or delivered for execution, snd to tbe Com^ 
mender or mesier of the vetsel, to reeeire end detain the person tliereiit 
nemed, in the msniier therein nrescribed, end to send or remove end carry 
him to the piece therein nemod, eocording to the werrsnt. 

(c) In eese of tending or vemovel for eny purpose other thsn denoiletion, 
the werrent of the Consul-CScnerel sbeU he iksuihi in diiplimte , and tlm person 
executing it thell, as soon es precticeble sflor his ernvel at the piece COeriili 
nsmeil, delivrr, ecceirding to the wsrrent, with one of the diiplimlot of the 
wermnt, to a consUbte or proper odicer of the |iolice or kret*rr of e prtsoni 
or other profier euthority or pitrson there, the fierion immed in the werni«t» 
to be |>rodum on the order of the proper Court or euthority tlifre, or to bo 
otherwise dealt with aeoordtiig to lew. 

Z&mibar Onicr le Cmmnl Mntrk IBS9, fmhU*Jnnt m tkt ** London 
Oofftte** o/M March 1889ip. 1981. 


Wniatae bf Treaty, grent, usage* suffeinaoe, end other iewfnl meaiii Her 
tbe Queoa has power end jurisdiction in releHOtt to Her llejeeiy% 
eutjlf ctf end others wttbtn the dominions of Uis iiigboois tbe Baltaa of 


Now, ibofslbis* Her If ajetty, hf virtue end in exovetso of the power la 
tbU^^TCtL Fomi^Jmmdictioe Aele* 1848 to 1878, oroibenHii 
in Her Midmty vented, b pbestd by end with the advice of Her Privy 
Connoll to order, and it in bmby ordered es fcdlonei— ' 

1« Tbb Order eboll be construed ts one with the Zeneiber Order la 
C«mB? 1884 (biinia iifmsd to e. the Principal Order mnM 
W any snlsrtinwit Order hi Conecit, end mey be cited m Zeagi b nr 
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8* Wlim il ii db«im dtidittee on to the aotifliotHm ol the 
Ckwettl^Geoerelv that onjr BritUli eobjeet or Bntteh>proteoteil person is 
dUiiheM to Ber Mideitjr'i Oorermnooty or hot committodt or is ohoitl to 
ocMOiaiitv so tdkaee sgoiotl the Pnneipsl Or<ler« or it othenrite eondiieliiio; 
himailf so oe to be doogeroitt to peace and good order tu Zaiuibar, or is 
endesfoiiriiig to eiate enmity between the Snltan or people of Zantibar and 
Bor lii^iosly» or tntrtimmg againti Her Mmetty^t power and anthonty in 
ZoiMKBiart the GonsnUGenenl may» if he thmkt dt, by order under hit hand 
and offleiai teal, prohibit that person from being in Zantibar, within the 
limits speetded in snoh ord^, donng any time therein speetdedy not 
oseeodtng two years. 

(8) If the person named in the order of prohibition fails to obey, or acts 
in oonirsreittion of, the order — 

(i) Ho shall be guilty of an offence against this order, and, on conrielion 
thereof# shall bo liable to impnsonment for an} time not eiceeding too ytm, 
without preindice to tho operation of the order of prohibition ; 

(ii) Whether the offender has been convicted of, or imprisoned for, that 
ommee or not, the Consul-General majr, if be thinks dt, by order under his 
band and official seal, autborixe and direct that he be taken into custody, and 
be removed m custody to some place named in the order of removal, Mng a 
place to whir b s person can unw the Principal Order be de|>orted beyond 
the Umits spooided in the order of prohibition 

(lii) The offender shall be taken into cuttotl} and removed sccordingl}, and 
in ttteb removal force may be used if necessary ; ami he shall be discharged 
from custody at the ptsoe named tn the order of rcmoial 

(8) In any cate in which the Consul General can, under this Order, make 
an order of prohibition, he may, if be thinks fit, in lieu of such order, make 
and raecntc an onlor of deportation in like manner and with all the like eonse- 
qneoees, at as order of deportation can under the Pnneinal Order be made and 
eaccuted in the ease of a person who, after eontietion of an offence, has failed 
to give aeciirtt} requirod for good behaviour 

(4) An appeal shall not he against an order of prohibition, or removal or 
do^rtation made under this Order. 

(I) The Conaul-General, bv order under bis band and official aeal, may, 
from time to time, var% an) order of prohibition (not extending the duratm 
ttercoO* end may revoke any order of prohibition or removal. 

(6) The ConsuhOencral aball forthwith report to the Heeretar} of State 
every order made by him unde? tbia Article, and the grounda thereof, and the 
pvoiisedmfi ibeveunder. 

S. TbIa Order aball come into opciotioii as from the date hereof. 

The Coasui-Goaeral shall, so soon as aay cop) of this Order, or stateuMwl 
of Iba eibol Bmitof, has bean tfaasaiittwd to turn by a ScNBretscy of Btatc, 
oabHlt in a ooaapicttooe ptaee ta bli Ooasalar office a liaasertpc or pnat of 
aaifr oopy or ilat s mcn t vtspcdively, sea led with hts seel, and shell aapply 
piifM or wriUoa oeptes taereef et earh raneoatblt price as bedimli. 

And the Moat Heaoumble the Martiuia ofSaitsbu^ and the Riahi Umam^ 
iUeViacoamCioai,twoof herlfa^y\i PriainqielSecfwiarm^ and 
tlie Imds Oommimiooefs of the Admlielty, are lo |pve the neenmavy ffivae^ 
Hens hervia as la dm asay lespeffimiy appeftatm 
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Acts or thi Lboisuititb Coiriicri* or India. 

ACT Na VI OF 1864. 

PasHBD BT THS QoVXBHOB^OlNRBAt IN OOCNCIL. 

{Biemwd «wfH< of ihf (iortrHi»r4^tB0nd tit i'oniift/ on tk$ IBlA 
FWimory 1864.) 

(As amendod by Act HI. of 1885.) 

An Act fr> tnUAorisf the of fV Ai/»/ni^ in nriam twoot. 

Prmmbti ^ — Whoroat it it eapodirnt that in rr rUiin maea offtandcffi ahoiild hB 
liable under the provittotit of the Indtaii Penal Coile to the puniahmoBt of 
whippiuR ; It u enacted at followa : — 

Sect. 1. In addition to the punithmenlt iloaeribed in Bedion 55 of the 
Indian Pontl Code, offetidern are alao liable to whipping under iho pruviaiomi 
of the aaid Code. 

Sect. *2 (o' ^i/fenew pumthahU irtfk Whipping in ltt% of anp othtt pMni$km09tf 
pre^irthed hy Penoi Onh. - Whoever cuminitt an^ of the follonttig otfoneoN 
may be piinithed nith whipping, in lieu of any puniahmeut to whieh ha may 
for auch oifoiici' bo hiible under tho Indian Penal Codo, that it to tay 

(inm/* . 1 . 

(1) Thefl, at dedned in Section 578 of the aaid ('ode. 

(2) Theft in a building, tent, or voatel, aa defined m Scetion 580 of the aaid 
Code. 

(3) Theft hy a clerk or lervant, at defined in Section 581 of the aaid Coda. 

(4) Theft after preparation for eaiiaitig dnaih or hurt, aa defined In 
boction 585 of the aaid Code. 

(hmp B. 

(5) Eitortion by threat, at dcfineil in Sertion 588 of the laid Code. 

(Ci^ Putting a iMrrton in fear of acriitatioo in order to oomtnit oatortioii, aa 
defined in Section 5HVi of the taid Code. 

Gfoatp C. 

(7) Diihoiiettly receiring atolen property, aa defined in Beclion 411 of the 
mid Code. 

(8) Disboiieatly receiving property atolen to tlie cowmiiNioii of a daeolly, 
aa defined in Se^on 412 of the aaid Code. 

Oromp D. 

(9) Lurking bonae^treepam, or houae^breaking, aa defined in Snetiona 445 
and 445 of the aaid Code, to order to the oummitdog of any oflbnee pnnlah* 
able witb wbipping noder ihia aectton. 

(10) Larking boote*treinpaaa by night, or hottio*breekiiig by iij|cht, ae 
defined in Scctioiia 444 anct 446 of the aaid Cf>di», in order to the imtamltliiig 
of any oibnet pnniebable with whipping tinder tbiimttioo (Act III. of 1895). 

Seetioni ft 5. 4 1^ printed wem •ttbwtentrd Im ^iaal w^etlona 1, 9, 4 by 
Aot III of 1596. and tbe et^anaikm added to Seet 5 hy thi; aaam Aot. Added 
mailer fa dkmu m ftatim, Ae* 
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Hotea. 

The word ** pooishment *' meent the toUl of ptmishments oepAble of being 
awarded under the Penal Code ; coiitef|ueotljr where an offence ia punishable 
with impriaonment and fine, an accused person eaouot be punished with 
whipping and fine ; Mmp. v. Dagadih f- L. H. 16 Bom. 357. 

A sentence of whipping cannot be passed on a person convicted of an 
gttmpi to commit hoiisC'Dreakinff by night with intent to commit theft ; Beg. 
V. YeUa valad Ponha, 3 Bom. H. C. Bep. C C. 37 ; uor for an attempt to 
eommit an offetto«j mentioned in this section. 

Sect. 3. On Second Conx iciion of ony Offence mentioned in la$t Section, 
whipping mng be addetl to other PiintrAm^it/.— Whoever, iiaring been pre* 
vtoQsi) convicted of any one of the offences iitenfied in the last preeeotng 
section, shall sgain )>e convicted «jf the same offence or of any offtnee tnelwied 
Iff the mmf group of ojfrxwfH (Act ill. of may be punished with whipping, 

in lieu of, or in sdditioii to, any other imnishmeut, to which he may for such 
offence he liable under the Indian Penal Code. 

Notes. 

When an accused person is lisblc to punishment tinder this section, the 
chsrge must state the luihility, as in a charge of a previous conviction entaih 
ing a liahiUty to enhanced punishment under Section 76 of the Pemil Code; 
Beg. V. TWJturom Oowtai, B H l$t August 1871 See uUo Batityn v. Heg,, 
B. 6 Mad IfiH, where, however, the neccssitj f»»r stittmg the liability m 
the charge is extcndoil to every case under the Act ; hut it neems to he doubt- 
ful wbcUicr it is mn’cssary, except as a matter of prai'tice enjoineil by a High 
Court, to state sin h Imbility in cases where the puiiishmeiit is in suhsUtniion 
for that provided in the IVnal Code, because the working of this Ai t shews 
that the proTiHions thcriHjf arc to h<» rt^ad as if the} were contained lu the 
Code iiactf; see the preamble and Section 1. 

Before hogging ia given as an adtUtional punishment, there ought to be a 
plea of guilty to the former conviction, or else formal evidence thiTeof, and 
proof of the identity of the {r.isoner ; Beg. v. A'tace Snekgo^ 15 H* B, Cr. 52; 
and Beg* v. Skaik ftoauma, i5. 53. 

The acoond otfonce must have been eowmitfed tfter conviction for the former 
one; Reg. v. Snrga Krtehna, 3 Bom. H, C. Hep. C. (\ 38. Before the amend- 
ment of this section the second conviction bad to be for the same offence as 
the first; B^. v BufNpV Bspa, 4 Bom. H C. Rep C.C. 5; and even now the 
itconil eimviction must be for an offenc*^ included in the same gnmp as the 
fiift. A conviettott of theft on the first occasion, and one of hotmc-brealuiig 
night with intent to commit ibefi on the second, did not come wtthm tlie terms 
** again convicted of the same offence ** ; Mmira§ M. C, Ruhngt, 2lsl 
Mnrtk 1368. 3 Jfedrss Jwrkt, 244 ; nor a conviction of dishoneally reoeivitig 
•lolea pronerty, after one of theft ; Mmp v. Pmrtnk, L A. B. 1 Alt, 606. 
Nor would either of thesi* oases come within the terms of the amended 
aeoltoii. But a etniviction of theft in a dwellmg after one of etinple theft, 
theui^ not within the tsrms of the old soctioa {Beg, v. Clumma Shmk, 
C. C. 63) would ekarly be within the amended aectton. 
Apomon who Is oonvioled at one tame on two or ttiore charges of the same 
o fifame , not havmg, previously to that time, been oonvictea of the mmm 
o fc ao a , does not oome within the meaning of the words **previously con* 
eioind** iiasdin thbaocfihm. It is thendoiw illegal to amtln^ 
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ping for one of thoio otSEvnccMi m to imprimmont or iao Ibr tto 

other or others, Imt it » not tUe^ to i(itnt4miH> him to on** whipping m Um 
of all other pumshiuent, if the ommco of which he is convicM bo out of 
thoNe enumerattHl in Section 2. W hm% howeviTi a p«r«oti who hat hoan 
proviouHl) convutid within the lui^imng of tlm iNH'tian m iHiimctoil at out 
time cm two *<r more ohargc*N of th«> Maine ofTom'c an that of which ho had 
bctm onmimHlj exm noted, hc*enn onl> recmire ear amtenoc^ of whippings 
tit adattfoit to any other i>uiiiiiluuent to a Itu h he may be halde , t% 

Ckmndrr, U H . H t'r 41 («h' h1i*o Km/ v. t doff l^mtmnek^ 12 Cr, 08 » 
Ruilon liewa v Btihor, H M' H tf 7. 

TIum MM'tion applii'a to juvemleM aa well aa to adult offondon; % ». 
KuiOt t Bow H C Hfp i (* 7ih 

Sect 4 Ojf>N w fH»t$hnMt in r9$f of Stcnnd Cimotrtton^ with IVktppinp. 
t« miditton to othn Pvm*h umt tV , having Wti pn*vtoualvoon?ietaa 
of tiny oil* of th* folloa trig ot)<m*M a, kIinU 1m* again eonvieted or the aanit 
offetKH, t t utf tf ti tm i til* t tn *hf ijfoop */ (Act 111 of IS85X 
inayW puiuHh4Hl aith hipping tii addition to any other putiiahmont to 
which In may la hahle mnh r the linlian Penal ('ode, that in to tay .*• 

(•roup A 

(1) On mg or fabneating falm* «\ideno<*, m aiuh manner at to be 
puniMlialilc under Heition lti4 of the Indian Penal Ciide 

(2i (iiMiig or fahncatuig fulw c \nh me with inhmt to preamre oonvietlkm 
of a (*tipt(al ofieiun* an d< hinnl in Settioii llM of the *aid Co<ie 

Id) (inuig oi fabnuitiiig falM unit me, with intent to pfiHmrti eonyie* 
tion of an oihine piiiuHluthh vsitli lmtnf|K>rtatiim or tmpilNomiietit« M 
defined m S<h tion I Vo of tln^ naid Pode 

(troop B 

(4) Falwh « hinging iin> |»*ifMm aith liaimg eommitti^ an uanaiufll 
ofTinu. aH dituu-d m Kttioiia 211 and d77 of the aanl Oale 

(iroup C 

(h) AnHaultiiig oi iiMiig cniumiil f*»re« to any woman with intoiii to 
outrage her wiodc^aty, di ftiuMt tii K'* tioii of the oaid Cud«. 

(6) Ra|i<N aa dc hne*l in hc'ctioii d75 of the aaiil Code* 

(7) r nnatu ml off* lit* m, iui d* hn# d m hi c-tion il77 of tiie aaid Coda 

(tromp Ik 

Kobb(*ry or daooit j , aa d< flm*<l i« HwcUema 890 and 891 of Uw tald 

Code* 

(9) Attempting to rointmt robbery* aa defined In Baotion 898 of the 
•mdCode 

(10) ToluntariU eamung hurt in committsng robbery, aa dedned in 
Seetton M of the aatd CcKle 

Group K 

(11) HabitiuiUy rewnving or doaling tm ftolaii property, aa ddined k 
Baclioii 4ld ^ the oaid Co*U. 
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Qrmtp F» 

(12) Forgery, at defined in fiectum 4d3 of the taid Code. 

(13) Forgery of a docamentf at defined in Section 466 of the taid Code. 

(14) Forgery of a document, at defined in Section 467 of the taid Code. 

(15) Forgery for the purpote of cheating, at defined in Section 466 of 
the tatdCo&. 

(16) Forgery for the purpose' of harming the reputation of any perton, 
at denned in Section 469 of the taid Code. 

Qr<mp G. 

(17) Larking houw^trecpaat or honto-broaking, aa defined in Seotiont 
443 and 445 of the Maid Oxie, in order to the committiog of any oflhnee 
puniahable witli whipping under this section. 

(18) Lurking house-tres{>ass by night, or house >broakinff by night, at 
defined in sections 444 and 446 of the said Code, in order to the committing 
of any offence punishable with whipping under this aeotion. (Act 111. of 
1895.) 

S^Hit. 5. Juvfuik -Any juvenile offender who oommitt any 

offence which is not by the Indian Pm&l Code punishable with death, may, 
whetW for a first <»r any other offence, In* puntshcKl with whipping, in lieu 
of any other punisliment to which ho may for such offence be ImbTe under 
the said Code. 

EjfplumUun, —In this sK*tion the eimroHsion * juvenile offender * means 
an offender who in the opinion of the C5ourt is under sixteen years of age, 
Gie diKUsion of the Court on such matter btung final and ooudottve. 
(Act 111 of 1895.) 

Votea. 

This ti>cttou is not meant to 8U}>ersed(' Sections 3 and 4, but to be ajiplied 
in Uie pruptjr caiM*s alternatively with thotM> siHdioos. Sections 2, 3, and 4, 
apply to tuvf^uile offenders as well as to adults ; Hrg. v. Gtrdkar, 

if, H (htnfifr 1H73. This sisdion only ap]di4*a to offimeei under the 
Penal Code, and not to offimoes under a speciid law; In rr DajftU Ktmramt 
a, a, \m i883. 

Sect. 6. IhntrtcU and H%5f Tmet «, — Whenever any local 

Qovemment shall, by notifiration in the Otficial Uaxette, have declared the 
lirovisions of this lavtion to bt* in foroe in any frontier district, or any wild 
traot of ctmniry wtihiit the jurisdiction of such local Govemmeot, any 
person who shaU in such disuict. or tract of country, alter such notafica* 
tioa, as aforesaid, commit any of the offenoifs siu^fied in Seetioii 4 of this 
Aioi, may be punishid with whipping in lieu of any other pumahmeat to 
srydi he may be liable under tlm Indian Penal Code. 

Volo. 

The femainder of the Act has been repealed bv Acta X. of 1672 and 
X. of 1662. and the mvisioiis now in force as to the mode of Inftiiiting lha 
miniilunanl of whippiag will be found in the Criminal Prooedaia Ooda^ 
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ACT Ko. zrr. OF laee. 

Passed by thx €k>TBiiN 0 B«OiiiiBA 2 . of Ikdu or Cookcil. 

(Reeeivfd M« (umni </ the Gitrtmor^Gmmml m ikt 23rf^ ^FtirrA 1B66«) 

Ak Act lo nmmd the taw far the mamatmtmt t/ the pMi OJhff /or ih$ 

rfffOfattoii of the EhUm of PtuKta^^ amt/tw the pmiehment </ Ofeacu ammi 

the Poet Ojj^. 

Wberesa it m cspediotit to lunond tho kw for tlw* iimiiiiMii«!ii| 
of the Post Offiots for the roguUticm of the duties of postiura^ Mid icnr the 
pumahment of offences sgsinst the Post Office ; It is oniMtea ss follows 

Past L — pre/iwiwtfy, 

1, Commencement of Art^^fshori «— This Act rosy he dted ss **Tlis 

Indisu Post Offiot* Act, 

5* Exetumre prtetlege of eorrytnff l^tfere i*e$teil tn the Gorerammi if 
Wheresoever, within British tndis, )H>sts or postal ocuiimutiicstloiia 
Are or shall la* <«fitsbltsh<«d by thct Oim»nuuent of India, tlie said Oovern* 
nient shall have the excluitive privile^' of <Hmvi«yiti|C by }K»st, from MMI 
place to another, all lett4[»ni, exceed in ^e following cas«w, and shall also 
have the exclusive pri%nl«*jp> of tMtrforming all tint inddental services of 
reo<uviug, ooUiHstiiig, senuiiig, atvi|)at4ihitig, and delivtiring all lottm, 
exo(«pt in the foUctwing oataw, that ts to say ^ 

(1) LtHttem, iMuit by a privaU» friend in his way, journey, or tawvflt so 
as such letters Is^ delirensl hy mieh friend to the pftrson to whom they 
shall 1)0 dircH'ted. without hms n*war<l, or oUior profit or advautaga» for 
receiving, carrying, or <leliverii)g the tame. 

(2) Isttter solely cH>niv«niiiig tlie affairs of the sender or modver thsraof 
sent by a metsarngiT on puqsHMt. 

(3 1 Lt'tters solely oonoeming goods or other profierty. sent dthar by ica 
or land, to be dcdiven^l with the gocxls or protwriy which such lottOft 
concern, without hire, n^wanl, or other profit or advantaip, for focdviii||l 
carrying, or delivering such letters. But nothing honnn cuntainsd aliut 
authorise any parson to make a oollection of such exoitptcd U?ttm« for tha 
purpose of sendtiig themt tti the manner lurreby authofiaifd. 

6. Permwe exjnfMl^forhMen to colUwt, mrrf, or fUhrer LeUere^^^^-Wh/tlt^* 
soever, within Bniish India, |K>stM or |)CMrtal oommunicatiems are or diaQ tie 
eetablished by the Okivemment of ludia, the following tiersons are eajpreesly^ 
lorbiddeti to collect, carry, tendiT, or delivie* any letter or lettare, or to 
le^ve Miy latter for the purposi) of oariying or daUvoring the aaina, alihoiigli 
they not reodve hire or reward for so doing, that & to aay-- 

(1) Common carriers of passengers or goods, and timir drivsrs, imnmk 
or aganta, except letters soldy concerning goods In their carriagva. 

(2) Owners and commandari of ships, staam'boaci, or other vassals pMMk 
ing on any river or oaoai, or to or from any port in Britiih India, and their 
servants or agaot^ib axcept lattars solely concsndng goods on bonrd* 

Pair YlL^-^eacee ofionui the Poet Q0ke, 

42, Pmaitif fre mtdutg d4mger*m mtheUmm Iv pstaondiaO 

loMmiagEly post, or send, or tander, or ddhrwr n order to ha smit by ^ 
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potk, say letter, parcel or packet coutaiamg say explonve or ^er dwger- 
oun naterisl or substance ; and any person contravening this probibitioa 
shall be punished for every such offence with a fine not exceeding two 
hundred Rupees. 

43. Pffudty for making fnhte Ortifimir in order to drfra^id the Poet Office , — 

Bvery person who shaU, for the purpose* of defrauding the Post Office 
Revenue, wilfully cc*rtify by writing on any official or other letter or packet 
delivered at any Post Office for conveyance^ by post, that which is not true 
in of such letter or ]mcket, or in resiiect of the whole of its contents, 

or shiul knowingly send or deliver, or attempt to send or deliver, for con- 
veyance by |K)st, any letter or packet with any such false certificate thereon ; 
and every {lerson who shall knowin^y send, or p<»rmit to bo sent by post, 
under colour or iiretenoe of an official communication, any letter, pajKir, 
writing, or other enolosun* of private nature, Khali, for every such offence, 
be pumshi^ with a fine not exciHMliug five himdntd Kuiiees. 

44. Penalty fir dt tot mug MmU or igtcniog ^f^tiUMge, — It shall not be 
lawful for any person, miloss uniting by expn^ss order of the Government, to 
detain, oxerpt tor a <*rittiinal offence*, a Post Office messenger whilst carry- 
ing the mails, or to detain any carriage* or horH«* upon which the mails are 
being carriiHi, or on any pret<*iu‘e to open a packet or mail-ba^r or box in 
transit from one Post Offin e to another, and every pt^rson who shall be 
guUty of any of the ofleiio4*H mentiouml in this Mociion, sliall be punished 
with a fine not exciH*<ling five liuiulrcHl Kup<M*s. 

45. Penothf for refotutmf Icttcru, dc,, dcluvral to/ mtefttke, — Every person 
who shall frauduhmtly n Uiii, or wilfully scHTete, or make aaray with, or 
keep or detain, or, Iwing rHpuiiMl to <h*li\ei up by an offiwr of the Post 
Offi<io, shall neghn't or n*fuse to deliv»*r up a |K>st letter or othi*r article 
which ought to have dt*livered to any other |K<r»on, or a uiail4iag, box 
or jiai'ket eontaining a letter or other article which shall ha^'e lH*en sent by 
the jKMit, shall be puiiinhed, on couvietioii Ixdore a Criminal Court, with 
imprisemment of either ditsoription as defim^l in the Indian Penal Code, for a 
term not exccHHling two years, and sliall also be liablt* to fine. 

46. Clouer 1 Pemdtj/fo ctimrytng iMtcr tn limtch of Pnn/r/AP.— Evt*ry 
person who shall tMinvey, tithcra'iw* than by the laisi, a letter not 4*xo<*pt4^l 
from the said exclusive nrivih*ge conferreil on the Govemmeiit of India by 
section 5 of this Act shall, for every letU*r so conveyed, forfeit a sum not 
exceeding fifty Rupees. 

etttnee 2 . Penolfg for /n-rfornung, othcnri^ than hg the Pont, any eerricee 
imekfentot to comvytng L^ticni . — Every person who sliall |K»rforui, otherwise 
than by tlie wwt, any services iucidimtai to oon%'e^ng letters from place to 
tdaou, whether by reeviviug, taking up, ordering, eolh*icting, oairying, 
tandering or delivering a TetU*r or Iett4)rs not except4*d from the said 
exclusive privilege, thiol forfeit for every such letter a sum not exceeding 
fifty BupeMu 

Ctrtaw 3. for maling VlMned Packti or tendering or defirermg 

iedier ai he eeui l4m*m,--^Bvery person who shall uudte a coDection of letters 
Idr the purpose of transmittiiig Uuun through post in a clubbed iMMsIesi, 
and every parson who shall knowingly tender or deliver a latter to be sent 
in a clubbed packet, shall forfeit for every such letter a sum not exoaading 
fifty Bupeai.^ 

Cktmm 4. Pemiiy ftr nmiing heifer im htmrh tf privilege^ »r Miwerheg 
him9th*k$eei»meA.--4knHrfpmmwf^tduSLmtiA 
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aeaiid^iUBTCprivilaR».otb«rwiwttuuil9tlm|)Mt. w idtell «Mkir taM 

der or ddmr » l**tt4'«r not so t>xoo|)ted. in onl<»r U\ bo oont otborwiio te 
the post, sbsil forfeit for every such letter n sum not oxim^Utig iffy BnpoMU 

Chute $ Penaitif for eoUo U*hf ereeptni Letlef$ to tteful them othermm tkm 
bff Pott , — Every ix^rson who shnU mske n oullsoUoit of extvpt<Hl letiem for 
the purpo»t« of sending them otherwise tlmu by the pmU sWu furfWt lot 
every such h^ter a sum ii 4 >t exc<' 4 ^iiiig fifty Hup<^*S. 

Chute 0 , Pettnltjf f >; hmuh tf Pt-^otMom Set turn d.— ‘Every who 

s h a l l carry, rt'W'ive, tender or ihdtver a letter, or iHiUtwt letters o<mtrairy to 
the provisions of Sc<.*tiuii <5 of this Act, shall forfeit for every such lott^ 
a sum not ca<N'<Nliiig tifty Ku|sh*s. 

Chiutt 7 PttuiUtf fu pnuf$*'f itf mrutiontil tn th** Evory 

jK*rscm who shall Ih^ in the pmetice of coniiuttting any ot the ants meititoucd 
III thiH fk^iUdii, slwill, f<w e\ery Wtnk during wiueh the pnuiUoo iliall bo 
ContixiuiHl, fotfiit a furthei sum md exi'i^Hling tlvv hundriHi Hu|hmui, 

47. Pfiuthu iut mifkit 4m M# fttui uf fp*^r»oHt fmpho^l /»» rttetif 
Every |>erAOii employmi to coiin»y or iltdivei any mail-ltag or 1 h«^ or anw 
lett#‘r or other artith m*ti\ hy post, who shall la^ guilty, while so etit|»lnyoa« 
of dninketineHS. i^arelessness, or other iniwondnot, whend>y the safety of 
any **tu h tsig. or h^ttet 4*r • d her art n le shall Im* endangiatMl ; or who 
shall hiitei oi makt delay ui th<^ (utiveyaiii^^ or ileliiery of any atutll bag# 
Ikix, letter ot o(h« r arti< 1< . or wh(» sluill not us4» pro{M«r and diUgonoo 
safely to <onve> f»r deliver any sueh Img, letWr o) other article, shall bO 
liable to a itiie'not < Xi'<>rshtig fifty Utj]SHS, and any |a*rMon etiinbytul In 
deliver a h tt4 1 (O other aiin te lauit hy the |K»at, n ho shall not duly dslivar 
the sane , shall, wilhui a rinsonable tune imt eamsltrig twonty^^four hottllH 
rcjM»rt the fa4 1 at tie I'ost wlete he n^iietied swell letter or other 

srtiile, and nd uni the same , and if any such jietsoti shall wilfully tiiako 
a faim* n«]sirt, he shall Im* liahlr a fine not exovisbug hfty Uu|>ves 

4H, Stetiintff ur f jtfunnf UtUi*^ tit , htf jHfttotn rutjtht^rti tH the PtjHii 
ScH? ante, p. 7t H 

4lf, p\umiHleHlly otUrtHtf mntkt on tettere^ tie ftatf, p. 711* 

50 hutoteetltf prrjMtttiuj, •» aifettoy ot mrrttntj ttorumentt, 

p,712, 

♦*^1. Sewiotfj UUn» m o-Uuh hoM not Utu iMiui or rknryrd, (Stm oali, 

p. 713 

52 . PrnttUy for ohffttiy or tow^uUtoj (tf^nreM muter the AeL^^Vfhoeft/t 
abeU within the uuwning of the Indian Ftwial CmUt or eonocala any ofTonoo 
made ptijiisliabh> In’ this Ati, sliall la^ puiiish*sl with the punlihincni 
provided for su( li unum* 

53. A tty jfttrmm rhitrynt tftth pumehtihte mtth fne fMty muy be 

murtty rtmtttieii , — Any ts^rwin. wh4ih«*r a Kur<r|M*an lintlsh subject or nol| 
who shall bi* guilty of any off* me for which ars ording lo tb« {mivitiona m 
this Act he shall lie liable to a tin* only, shall ht4 |ntnjiliabl<r for such rMrmm 
by any Cnminal Cbort upon stxmxuary (onviction. 

54. Cemrtrtum to be ymuked on tufrtU tmiy P*ttrm of Cmtttet%tm% Ko OOlt* 
victidi, order or jmlgiiiWit of any f^nintxial Contt, shail be <ttiiMihii4 lor mtm 
of form or procc^ro, but only on ih« matilo ; and it shall not be ttemoiiry to 
ilaloaa tboimoltlmocmfiot^ order or jud^roMnii* thoovi^^ 
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II fnmedi, but tlie dmotitioiis talnn or • ww of them thaU be lebnned 
with the oooriodoii, oraer or judgment^Mid if so joriedodos eppeera os the 
lace of the eonTietiimy order or judgment, but the derositioiia taken anpply 
t^t defect, the oonYiction, order or judgment shall be aided hy what so 
appears in snoh depositions. 


55. MoffiiHrUe may refer Charge to hie Aeeietant» — A Maeistrste maj refer 
for trial and decision any charge of an offence hereby made pnnisham by 
fins only, to any of bis Assistants or to any Deputy Magistrate lawfully 
appointed to exeredse the powers of a Corenantod Assistant, and in snoh case 
erery such Assistant or Deputy Magistrate may exerdse all the wwen 
vesM in a Magistrate, subject to all the rules applicable to crtnuniu cases 
deputed to sucb Assistants or Magistrates acting judicially. 

56. Fiuet, hmr Urifd. — All fines imposed under the authority of this Act, 
for oflbnoes punishable 1^ fine only hy any Criminal Court or by any Assist- 
ant to a Magistrate or Deputy Magistrate, may, in case of iion-p^ment 
thereof, be levied by distress and sale of the goods and chattels of the offender, 
1;^ warrant under the hand of any of the above»namtMl ofiioers. In case any 
such fine shall not be forthwith |^d, any such ofdcer may order the offender 
to be apprehended and detained in safe custody antU the return can be oon* 
venienuy made to such warrant of distress, unless the off^mder shall give 
teourity to the satisfaction of such officer for his appearance at such |waoe 
and time as shall be appointed for the return of the warrant of distress, 
and such ofilcer may take security by way of reoognuanoe or otherwise. If 
upon tluB return of such warrant it shall appear tnat no sufficient distrew 
can im had whereon to levy such fine, and the same shall not be forthwith 
paid, or in case it shall appear to the satisfactiem of sucb officer, by the oon- 
feesion of the party or otherwise, that he has not saffideiit goods and chat- 
tels whereupon such fine or sum of money could bo levied if a warrant of 
distress were imed, any such officer, by warrant under his han^ 
may commit the offender to prison, there to be imprisoned only, 
or to be iiwrisoned and kept to nard labour, according to the discretion 
of tiich officer, for aiiv term not exceeding two oalonoar months where 
the amount of the fine shall not exceed fifty Kupees, and for aay term not 
exceeding four calendar months where the amount shall not esceod one 
hundred Rupees, and for any term not exceeding six calendar months in 
any other case ; the commitment to be determinaUe in eech of the casea 
aforamid on payment of the amount. 


57. Share of Frm to share not exceeding one moiety of 

every fine imposed and recovered under this Act may be awarded to the 

lArannef* 


58, No pToettdim^ for reeomry of Fame to he takm tmlleal asi Qrder.^No 
paoneedhige shall be taken for the recovery of eay fine imposed under the 
authosify of this Act, for offences punishable by fine only, without an order 
of Ckvernineni, or an Older in writing under the hand Of the Direolor-Qeai* 
eialof iIm Foal Office, or of a i^MtniasIsr-Chmeral, or other offioer specially 
inveffied with the powers of a 


58 , Foei Ofko Sme mt e ammiUmg Dfmm ia aUM Stmee.-^li aav pnblio 
w a ri ^ who Post Offi^D^gr to^ U 

or any Domd Oniammant with the salt of poiloii^»staia|si within ffie dand* 



KMT ortiei ACT, 


m 


Bioos of Miy foKiM BriaoB or ■(•to Ui Indto in afUMOA witli B«r 
in which a post shall be estabUshod by the (jk>y«wnnieut of ItMUaTuiN)* 
withm the ttominioiis of such prince or stole, coiamil any act hanlisr 
prohibited, or omit to do any act hen*hy rp<{utred to hi« done 

ftiuulArly cmplo^Hl, appt^iiiUHl or fiitni«t4*d ns afurinMUd williiii 
ritM Indm : miuli ^ibito aorvaiit ahull lio nuilty of itti ofhfiio«f« luul, tm 
oonrictvm tht'rwf* sltal! be punishtn! in the wime niantier Hi If iuoli 
aot ha4l b^^ii done or omittf^d withtti Ilrituih Intik : and every iiuch 
may bi» tricMl, <tmvic<«Hl and piititiditHl either by Hue or otIiorwiiMi, a«H)anlill§ 
to th« nature of the offeiia', liy any (Vmit t>r olthH'r duly oui|h>wcii>[k 1 by tlm 
Clovornor-C«>n«*ral ot Iiultn in (Vuncil. to take (Hii^iixaneo of iikwii* 

nutted in iiueh doiuimoint by public arrvaiitii. oi by any Court or Ma||iitralt| 
or other 1 flitHT in any ]iart of linlndi India* in the aanm mamuNr 

ms it the olfi iioi* had Uh*u i ummitttHl m attch |tiirt 

60. tfc., •WJ*/»ecle»/ b» futtiatH orbc/m, f»r «mbs^a in faa<* 

oj thi* If/, /u ii/'thalt ftflt >lf aii> ot)i(>or 111 oharjBT** of a Puil 
Office ahall aiiajKH't that any letter or other ariicl** lyin^ h>r delivery at hit 
offiiv CfJiitainft any luutimliand article, ot any article on which duty is owing 
to , or that any letf4fr or other article lying for delivery at lAm 

post Office tMiiitaiiM an\ wnfiiitf (^r enelosiitt* m contravention t>f (he nrovi* 
sknisof 8»Tidu>tis 1 ) ifs or (»t this Act, it shall lie lawful for such omomr lo 
siiniiiioti the js»rson to a'hoin tie* letter or other artich* isdim?t«al to attmndmt 
the Post Ofticc. by himsfOf or agent, within foity eight hours after Uic arriviil 
thert^f at that P<Mf Oibcf*, atel !<» o|M«fi the satiie in the t>reiN*mMi of tho 
liemoti to whom it Hdin*ct#*<l oi of that i H*t son *sagt»nt, anti if that iMumoti 
shall not so iittfuid b> hiiuseU or agiuit, then too|M*ii it In the absonoo of ihml 
person Pronihnl that, il tint ofHt^^r in ehatge 1 n« iifi(b*r the rank of a Post* 
master, he shall tall in twti l•esIs'«'table jMirsfUis us witii«^s«»ss lmfiin> heihmtt 
«p»m a h»tt»»r f»r taher ariaele in the abjfcm'^t of th«^ jrt»rsoii to whom It li 
ad‘Irt>sse<l Provided hIho that in nil cases the o|s*fie«| let ter or other artlolo 
shall lie «tubse«|ueiitly tlchveml t4# tlo^ ]H*rsoiist4» wlooii It is aihiressoNit nil* 
h» 4 is it lie rtHjuiftvl foV ullerior pnMWffhiigs.ainl that theo|ieniiitf of thif Mmimt 
and theeireuiiistaiit'i'scoiintvtf^l Uierewith, shall ls‘ tittm4HiiaU*iy re|>ort4Hlic> 
the Postiniister-tJeninnil It shall also U' lawful for any f»6l4s»r iti nhmm 
of a Post Ofllct* t4» r»»fiiHe to forward any parts*! through the Poat Offimm % 
s#Mi to any fonngri jeirt^tir to any plate not on the (smtiiimit of Indlm«iuiUMi 
such j>ariM*l la* im jiani**^! lo ® i usioui House Pass. 

61 IVoper/V sr«/ A*/ th<r /•> /m* Aik/ #w Mf pK^/wiiiM/er 
an okvnm shall W f oiunntteil in r«‘sj»et i of any mail Img or Iwra, or any lat^r 
or oUwr article stmt b> the ie»st it shall l^e lawful t4> lay, in the olmrgo tob# 
nnrfcrrad agauist the olb ntW, the pro|S'rty of su< h mall-tiaff, l>0», lattor or 
othcirarUoIc in the P<*stuiasbfr Oem'ral of the prosMlenry , and it sliaU noibo 
iinnimtiinr tn the oharg<* t<* allege, or to prove upon the trial or otbarsriaih tbmi 
itudi hag, b<*». let t<T or other arinle was of any value; and ftt any 
obrnm to be tmdvrrod against any ia*rion amployed ttador the Post Ollloi 
for any olhitioo comiitittod against this Aot, it shalJ bo lawful to siato^ tlia6 
andb ofllMidor was cunployed umii’r the Post Offiot* at tbs time of oomfl9ltlin|f 
tho offanoa, wtlhoat stating further tho nalim or {mriionlari ol Mi 
amployiiiefii* 


ii rc 
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ACT No. XT. OF 1872. 

Passed bt the GovKRHOB-QEirEiiAL op India in Codkcil. 
(Received the aeetni of the (torernor-GenemI on the IStkMy 1872) 
(ft$ Amendeff by Act IL 0 ^ 1891 ). 

An Act to couoUdute and amend the late relatimj to the eolenmizatioH im 
India of tfte Martittgee of Christians, 


Preamble ^'■^WhorefiH it in expedient to consolidate and amend the law 
relating to th(^ solemnixation in India of the marriages of persons profess-- 
ing the Christian religion ; It is hereby enacted as follows 

Preliminarp, 

1 . Short pf/r. - This Act may be called ‘‘The Indian Christian Marriage 
Act. 1872. 

Part VII.— Pena/OVs. 

66. Falte oath, notice or certificate for proewring morm^r.-- Whoever, for 
the purpose of procuring any marriage or licence of marriage, intentionally, 

(o) where an oath or d<*claration is requir<»d by this Act, or by any rule 
or regulation of a (Church ac('orditig to the ritiM and cfmnnonies of which 
a mamagif is to bt^ soleiniiixecb Hindi Ohuridi laang the Church of Kiiglaod. 
Hcoiland or Uotne, makes a falm* oath or d<*claration, or. 

{^) where a notice <»r certilicab* is requirotl by this Act. signs a false 
noitoe or certiilcatt^ 

•hall be dd^mcnl to have coinmittiMl the offence punishable under Bection 
193 of tile Indian Penal Todt*, 'adth imprisonment of either description for 
a term which may exteml to thrw* years, and, nt the discretion of the Court, 
with tine. 

67. Forbidding^ by fatue personation, n^sne of ccrtficiiie by Marriage Regts^ 
trar. — Whviever forbids the issue, by a Marriage Registrar, of a certificate, 
by falsely representing hitiis«'lf to lie u )M'rHOn whtMit^ consent to the mar* 
nage is renuiml by law. knowing or lielit-viiig such represimtation to be false, 
or not having nvison to lielieve it to lx* tnie, shall l>o cha*nied guilty of 
the oiRf»nc<^ de*K*ril>ed in Section 2^5 of the Iinlian Penal C<ide. 

68. Solemmsing 9H*irriage mtkout dne onlhortty. — Whoever not being 

auihortanl by Si^tion h of this Act to solemnise marriages, knowingly 
aoletnniscs, or professt^s to solemnise, in tlie al>Si>uoe of a Marriage Registw 
of the district in w*hich the ceremony takt*s a marrii^ Iwiwoen per* 
•ona, one or both of whom ts or are a Christian or Christiana, ahalf be 
pniiiihod with imprisonment which may extend to ten years, or (in lieu of 
a asniatioe uf imprisonment fur seven years or upwards) with traiuportotioii 
for a lertu of not has than seven ytsirs and not exceeding ten years, or, if 
the lie an European or American, with penal serrittuie according 

to the provtstoiis of At't No XXIV of ISoTi (/u snhst*tnte penal wtriimde fetr 
the rnsmshmemt of tram^Hah on m rsopeet of Asroprtia and Amsriean esassefs), 
and dball also be liable to fine. 

69. MciaaiEta^ marrtage oat ef p roper Ume, or withemi wtVafW.— Whoever 
kaovriagly and wilfully amomnites a anuriage between persons, one or both 
of whom IS or ate a Cliristian or Christiana, at any time other than between 
the hoort of six in the morning and seven in the evetmigy or tn the aheenoa 
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of «t loMt two credible witn oi o ew other thon the poreon 
mamage, shall iM» putushiMl aith laimiiioiiitteiit for a term whloR aMf 
extend to (hmo >ear«» and ehull altito Wlteble to Atic 
Snvtmff of mtrnotft^n #o/f eader «/>tcia/ breenf ---Thiii ieclioit dooi apt 
apply to nt imetfi s HolemmxiMi undm s|MTtal liceneen granted by the Anglkia 
Bishop of the OuHese or b\ Ins Coititiiieiiary« nor to marriagiNi pi^onilid 
l)etm*cu the honrfi of soxeii in the eeeuiitg and six in the ttoming bj a 
Clergyman of the I'hurth of Bonus when he has nnwived the genera) or 
spcnnal hctnist' in that Isdiiilf nietittoiieti in Seetion )0* Nor doee thii 
section appl> to luaritai^eH sulemiiirfH! hv a ( lergymaii of Die Chureh of 
ScHitland aoc'ordiiig t Ulu rtih s, lift s, i^emotiies and ouatomaof tht^C^ttloh 
of Scotland 

7<> SoltmHt »»/7 tf it knut i r a iM»a ftmttm fiayt (i^tr marfiag# 
With m*not — \iiy Miinsi* r of Keligioii lttens« d to solemiiue mamagrsi under 
this Act who. without s not if* in writing, oi , when one of the tiertiiMi tp 
the marrmgt ih a mitiot and the n (ptiitn) (itnstou «>f the panmts or giiardiani 
to sm h nuirnio^te has not oli'niite«l. within fourtet'n data after the 

receipt h) htin of iiotu^t of h manuine knowingly and wilfully solemilixea 
a marriage under Pari III. ttnill In* punished with impiitoimieilt fora 
term whu h iiia\ < xtdid to (hrtn* iiats and Hhalt also lie Imhle to line. 

71. A Marnagt iCtieiHtrar tiiidi i this \rf who eunimits any of the 
following <»ff« II t N— < 1 ) kn witigU and wilfully issues any i*«*rtmaaie for 
marriag« . oi soh tiini/es m\\ iiiiitiitg** without pithlishtiig tiif iio(h*e of aiurh 
liiatnage as dirts tt<l h) the* \( ( < aftei the expiration of two niontliN after 
copy of the tiocu t has In < n # nter«d as i« fiuinsl oy Hecthm P) In res|aHJt of 
all) fuanmgc soh utiii/r s su< h tiiarriaf:< (.P stilemtinus. without ail order of 
a (HiiiifMueiit f'otirl aiithioi/ing htiii to tin so aiti iiisrriagt* when one of the 
)Kirttt s IS I* minor la I tn tie expiniiion of toiirtiNm rlaya afUtr the reisupt of 
Iheiiotue of *‘Ui h ininiagi oi wiihoiit at iiditig, h> In* |K>st or otherwlee, 
a rop\ of sui li noiu« t<» tin seinoi Marriagt* HegUtrar of the IHstrkii if 
lt»er< 1 m' iiion Muirtnge Ih gist tar* of the llisiiitt than one, and if he him- 
self la* luit the Sunor Martiagi' Kegistrat , (il issues any eertiHeate the 
issue of whu h has Inm n ]iiohihit<fl as in this Ait provnted, hy any Jf0tW9l 
authorirHl to j*ndHhif the i<*siie then of shall Is* piinishtui with iin)irlioii« 
nicnt for a term whu h iimv ext« iid t»» tt>e y<ars, and shall aliO he liable 
to hiM*. 

72 r^rf /t ftr nU^r ry #f »io/or, hi ttm pf iiiaof^ wlfAAl 

fmitUtn days ojtff nuh^r - Any Mai niigi* Ih-gistmr knowingly and wilfully 
iMumg any certiflcat4 for inarnaK* afU r the <i xpiratlon of two moniha albif 
the notice has h*enent<re<)hy him us aloremtld, knowingly and wilfully 
tasuing, without the ord* r of a i oin]N ff*ni CVmrt atithorifing him to to do, 
any eertiftiate for mam ig» . where one of tU {larttes intending marriage la 
a minor, Wfore the expuatioti of fuirtien days afh*r the entry of iitoii 
notue, or any c.ertifloate tli« issue of wbn h has Uen forlddden an afor e i ald 
by any person aatlior»/#Ni in this lN*h df shall l>e di^ented b> hare csminiHled 
an tindtr Section lf»6 of the Indian Penal 

7S. Petmrn* to laameyr (eiAer/Aea Cltnrgjf of OAureAm 

of Boifhumi, Sreg/aar/, or Homr , trrhMeiUftt if** t 

being auihoruMMi under tide A<t to soh^mfilse a marriage, ami not being t 
Cletvyman of the Chttfch of Englateb w^lemnixing a marriage after dne 
Mb&mtion of benns, or under a lieenae fmm tlie Angliam Bkwiop of flw 
Dtoocne or a BurrcMpdeditly atttliorteed in tlmi behalf, ernol beifignCleiijr# 
mnnof theCburehol BcoDaiid, eolemaiiing n niarriage aooorttif to %§ 
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rnlesr ritet» oeremoniet, uideiutoiiia of that Chnroh, or, not being a Clergy* 
taen of the Church of Rome, eolemnlring a marriage acci^rding to the ritM, 
rules, ceremonies, and customs of that Church, knowingly and wilfully 
issues any certificate for marriage under this Act, or soleromaes any mar- 
riage between such persons as aforesaid, without publishmg, or causing to 
be affixed, the notu;e of such marriage as directed in Part 111. of this Act, 
or after the expiration of two months after the certificate has been issued 
by bim ; or knowingly and wilfully issues any certificate for marriage, or 
aolmnniaes a marriage between such persons when (me of the uersons intend- 
ing marriage is a minor, liefore the expiration of fourteen ^ys alter the 
receipt of notice of such marriage, or without sending, by the post or other* 
wise, a copy of such notioe to the Marriage Registrar, or, if there be more 
Mmiago ftogistrars than one, to the Senior Mamago Hegistrar of the 
District ; or knowingly and wilfully issues any certih(;aii‘ the issue of which 
has been forbidden, under this Act, by any person authorized to forliid the 
issue ; or knowingly and wilfully solemnizes any marrmge forbidden by any 
person authorized to forbid the usiue, shall be immshed with imprisonment 
lor a term which may extend to four years, aim sball also la* liable to fine. 

7i. Ihihcmml jtrrgtm fjmntmg fvr/i/lcri/r. to In breuiffd — Uffuml 

io gnmt certtjuaie*, — Wh<a‘vcr, not b<niig Itcrmstii to grant a certificate 
of marriage under I'art VI. of this Act, grants su( h (‘ertificatis intending 
thereby to make it ap]ieai that he is lueunrsl. shall be piuiished with 
imprisonment for a term which may exbmd to liv<» yiuirs and shall also bo 
liaW to fine 

Wboi’ver Ixniig licensed to grant cortificat4'H of marriage under Part VI, 
of this Act, without just caum , lefum^s, neghn'ts, or omits, to jKirfonii any 
of the duti<*N im]K>H(Hi ujkui him by tliat Part, sliaO Is* piuiisiUMl with tine 
which may cxUuid to otu* luiiulrHl Hu]h^'s. 

75. oi — \Vhtx*vtT, by bimsrdf or 

another, wilfully destroy s or injuries any r«‘gister-lxH>k iir the counterfoil 
certificates thertof , oi any part iheretd, or any autlu nticated <*xtnM’t there- 
from, or falsely iuak(>s oi countorfeits any js^rt of such r<»gister book or 
coutttoffoil ccrtificaUts, or wilfully inserts any falm* entry ui any such 
itfgistcr-b(M)ks or counterfoil lertificat** or authunticatixl (extract, snail bi* 
punished with iinpnsoiuuent for a term which may extend to seven years, 
and shall also be liable to Hue 

76. of pr^mmUoM under Th«‘ prosecution for every 

offence pumshablo uimer this Act shall be commenoed within two years 
after the offence is committ4>d. 


ACT No. X, OP 1873. 

FaaaxD by tii* Oovwob-Qekxbal or larnu ix CkicxciL. 
(ffsfstrof lAc ossmf oftki O?oiwier.(r>«fni/ *m Mr 8/A Apnl 1873.) 

An Aenrio ommUdtUi lAs low rohUmf, le Judwml Oaik$ and for other purpme. 


JPiimssMr««*~Whei^ ti is exMdienl to th e law leliliiig to 

lodieial oaths, a ffi rm a tio ns, ana declarations, and to repeal the lawseMing 
to o ffici al oaths, a flm a ticiie, and dedmadoias; It is hmby imanteti as 
MIows:*- 


2VIHAM Oktm 4<rr« 


W 


1. Shttrf utl^ - T!w^ Act m%y \h> “Tbc Iitdinn Oniliii Act, 187JI **t 
It cxtcmln to the n htile of Ihiti^^h IitdiH« aitd, mi ft%r an luhjtMllli 

of Her Majc<tt\, to the tcmtoiiiN of Xatm' IhuuHH aiul 8tat<w in alhillMMI 
with Her Maje9«t> , anti it (»halJ ooiiu mto fuiw on the ftn*t <l«> of Umy ISTS* 

of ititufHtrnU — Tht enaotiiiontii m the mihiHlulo hninlo 

annexed an* n|M*aU*d to the t xtuU iimituitiiHi in tin* third oolututi themol^ 

3 iVti iH</ of ttrunn ^ n ui m* t* tutt Nothing honati oontahaad 

apphea t<i priKt'i’dtiiifH Im fon I outt«i Maittal. oi to imtliH. aHIrtfiatioiui ot 
declarations pnsinlMd 1>\ nti\ hta ahull iiiuler the imivnaoitii of tho 
Indian (\miicil a Act, 1N»U the i>o\i rtior-Ui lu lal m Council ha» not 
power to n \h al 

11 — iuthonfif t* t thntmitffi f htfhs iftni \ pn MtlitoHttt 

4. \ii(honf*f t i» nHii tpuint\ k Tlio following Chiut^ 

and [MiHoitH nn tiutliorimd to ndittitowti i h) lh« uim Ivi tti or hy an olHoar 
em{»oum*d h\ tie in in this Iv halt «»nt}ts luid Htlirmatioini 111 iliiit^haim ol 
the dutie#» or in ixiuiw of lh« jumos oi t oiifoitiHi ti|Mm Utiuit 

nsijM'ctnely h> law f VU ( ourt** and |h is*uii» lm\in^ h\ laa oi mmiMUII 
of mrtw^ liuthoiit^ h* tmi ne « vi h im« tin ( omtimtidinu <>tttt*or of anv 
nuiitaiy Ntation outtput! triHiOii m tin mrMt** of H<t Majeatv proviilaa« 
(1) that tin oath oi athrmition (*« tidiiittiHtniHl uithtu the Itiidti of llwft 
Htatioii and [J that tin « ath or uthimatioii In* Muh an a ilualton of PtMMO 
is oomiM^biii to inimiiiintcr iti Hrittah Iiidui 

HI ~P I <1 mu i f uh III • I \jpntutH *uf thUtf ht miuU* 

5, fktffti nr itjkf a ’ f** <>** • ^ V ** *•* »' ' jUfort «»Oathi 

or Hfhriuatioiis MhalllN iiukU hy tin fidioiAintf }h inoiin «ll wiUu^mnni, 

t hat \n Ut Hitv all jHrnons who iiia\ law lull)' In i xoiiitiitsi, or giviN or ho 
riM|Uired to IfiXi , < tnh tn* \ \ or In Um am < ouit or ja rmui harittir hy law 
Of (oumiit of piirtifH autlont) to i Autiitin »in h imaoim or to 
evidetni \f intiipMtus ai »|u*Mioi»n } ut to tinl oldniot^ girOfl by, 
witiienmn, ainl jiinun \<»thoi{f h< r« in (ontatind nhall under It lawflll 
to atliaiiiister, in « ^ riiiniial fiu«*< linif an <uth oj aftirniatioit to tha 
aocuikcHl |M<riK*ti, or instnuafv to af|initii*t4 1 to tin ofln tal itit* itin»ior of any 
Court, after In han « iit4 un) <»» tin « xu utioti of tin dutiiM of Ilia ofiloo, an 
oath or aftirmation that he will faithftilly dim harif* thorn* data*# 

6 Afirnatom* tof \<i/04*« *r fnf * hjft t tuf to //u WhoTO UmI 

witneas, mterimd«r, ot jiiror it a Iliiidu or Mulmitirfia^lan, or haa ail 
objaction to making an oatli. he shall. iiiaU*a<l of iitakm^ an oath, maht 
an affinnainm In cv* ry oth* r cam? tht witnoaii, intorpreUtr, or juror ahail 
make an oati^ 

IV.-/ er»u */ O-tlhi aiut AfirumUong* 

7. Forms ttf otUhs ami tnjftnoai* h* ^ All oatha and afHmuiiioiki xiUMit 
under Section & »hall la* admtnial* n d acotitdiiig to such foruts aa Oto ill|^ 
Court may from ttmo to turn proaenbe. And niitU any aiioti Iona# 
are preacrtWI by the Hiifli C<ntrt. such oatba and aftirmatimia ihall hi 
wiauaiatrixai aooordinup to the forma now ta uae. 

JR/phsktimn ^Aa ragarda oaths and alHnnationa aditiiiiiat#*ff»d in» thi 
Court nf tlu* Et>ef>nh<r of Ihini?«ion ami the i\mH of Hmatl Caanal if 
lUuigooa, the Baeorder of tianipnm ihaU ha deemed to be the High Cami 
tlm tmuning of tldi Mtaon. 
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8* Power of Court to tender eertam oa/A# If any party to, or witness in, 
any judicial proceeding offers to give evidence on oath or solemn affinna* 
tton in any form common amongst, or held binding by, persons of the 
race or persuasion to which he belongs, and nut repugnant to justice or 
decency, and not purporting to affect any third person, the Court may, if it 
thinks fit, notwitnsianding anything hereinbefore contained, tender such 
oath or affirmation to him. 

9. Court mill tmk jMirtff or iriturnn irhriher he trill wake onth projHHied by 

ofqmite If any party to any judicial proceeding offers to be bound 

by any such oaUi or solemn affirmation as is mentioned in Hection S, if such 
oath or affirmation is made by the other party to, or by any witness in, 
such prooi«eding, the Court may, if it tliinks tit, ask such jiarty or witness, 
or cause* him to Im* askinl, whether or not hr will maku the oath or affirma- 
tion : Provided tluit no party or witness shall be oom|Kdhd to attend 
personally in Court solely for the purpose of answering such question. 

10. AdthiHintrahuu of' iKtth, if onepted. — If such party or aitness agrees 
to make such oath or affirmation, tie* Court may procc^ed to admiiiuit4*r it, 
or if it is of sueh a niiture that it may la* nion* cotiveiii(*ntly made out of 
Court, the Court may issiu* a C^unmissioii to any person to administer it, 
and authorise him to take the evidence for thi* ikuboii to l>c sworn or 
affirmed and n'ium it to the Court. 

11. Kt'uUnre rotwhmtr ax atjtunxl jieixon i^ffenntj to be houml . — The 
evidence so giv(*n shnll, as against the |H*rson a*hu offi^resl to 1 m* bound as 
aforesaid, Imi conclusive pr<Mif ot Uu mutter stabd. 

12. Proreeduir at nixr of leftixal to tuaht fwi/A,— -If the party or witness 
refutes to make the oath or solemn affirmation n^ferred to in S<*ction 8, he 
•hall not be eomiK*Hed to make it, but the CNmit shall n^cord, as part of 
the procetultngs, the iintun* of the oath or nffinuatioii ]>roiM>sed, the facts 
that he was asked whethei he would make it, and that he refused it, 
togetlier with any i«*asoii which he may assign for his ndusal. 

V,— 

13. Pt'iH'redtuijx nod ertdeoce not inmltdotetl by omtxxaiu of oath or #rrv- 
gMhirity.— No omisstun to take any oatli or make* any affirmation, no 
•ubstitutiou of anf one f<ir any other of them, and no irregulanty whatever 
in the form in which any one of them is administertHl, shall mvulidate any 
proceeding or n*nder inadmiwnble any evidenci* whatever, in or in respect 
of which sueh omisstoti. sulistitution, or irregulanty took place*, or imall 
affiset the obligation of a witness to stab* the truth. 

lA gtnnp endence bound to gtate the truth, — Every peiaon giving 

avidciloe on any subjin;! befort* anv Court or person lM*rcbT autborisM to 
administer oaths and affirmations shall bo bound to state truth on such 
•ubjaot. 

15. Ammdmemt of peml Code, 8ect*ow 178 ami ISt.— The Indian Penal 
Code, Sections 178 and 181, shall be construed at if, alter the word ** callH*' 
tlw wtcnrdt ** or affirmation ** were inserted. 

81, Ojfknd eathe abdt^M —Subject to the provkioiis of Seetioos 3 and 
5« no pereon appoinled to any office riiall, before entering on the execution 
of the dutiec of liis office, be reouired to make any oa^, or to nodw or 
Mbioribt any aftnnation or de cl a r a tion whatever. 
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ACT No. I. OF ISTA 

A5 AcX to mMHti tht htur trhUHg to T^^ropk$ m Mm, 

PrfaHibtii',^WhGnm9 it in to otuond tho Uw n^Uting to Tflo* 

graphs in India : It is hereby enacted as follows:— 

1. 5/ior/ (#///; LiieHi : Coot toftitf tor Act may Iw 

** The Indian Telegraph Act, 187H**:It extends to the whole of Britiib 
India, and so far ivs regunls iubevts of Her Mmi^sty to the dotninicnis of 
rruioes and 8tat<«s in India iii allianc«« with Her Msjesty ; and it idiaU soaio 
into forcti at ontv. 

2. /fr/ieo/ o/‘ Art* ,* Strttuf of* rj tafiott Itrrttarit aW rWr«.— >Aot No. XXXIV* 

of 1854 i^tor fftftilttlttn/ thr rnlithhnitmrnf nnj mOHOtfruteHt Tflth* 

fftyfpfot /««/«<) and Act No VIII. of H60 (fot rtguimtog thr aatoUiikmmi 
ti»a nMOittfrmrut tif f In fru TrU^rttiA* to iwiut) a«' heteby r«>|Hmled; but 
all lioenw'H granted, fhH'larations iitiMlo, ami niles frattiiHl under either of 
the Kiiid Aiisand noa in fouH fihall Iw diM^nnnl to have Ish'ii niS|)eetlraly 
granted, miide, am) frattuHi umW this Act. 

Juift itr*Uttton-ilounf , “ TrUgntph ** . " rrlrgnifitt OJtrrr *’ ; **,lfrsiNtfS,** 
— In this Act • Teh graph " inmiis an e!c<tne or magnotic Tetegmpli t 
** Telogranh OtKcof ** itiiatm an) p« rwiii oitiploytH) either |M»rinati«mtly or 
timijKirarily iti (oiimction with a telegraph lattahlished or mainUined and 
a'orKtHi by the (bAernnient, or b> a (H»fii}>any or ]N*rsoti lieetnwH) iitidar ibis 
Act ami “ Message ’ means aiiv cotmiiunieation Mmt by tidegranhi or 
giu*n to a U’legrapli <»rther to Im» w'lit by telegraph, or to In* delivnnat. 

n.- PrtttfrprM wot puufm o/ ihoft omfnt 

Htrirnttr yr>*f(«*fr f <i»AiA/»*Aoe/ utnfrttfttut, Ptutfuto Wt to /o’ewaps,— With!# 
Bntisb India, the Oovernur-tJeiieral tii T mmdl shall have the etoittsivo 
prii^eg<> of establishing lines t»f telegmph rrovide«l that Uie Gorarnor* 
Oi*nerai in < ouneil iim) grant a li<«niiie to any fienKai or eotti|iaity to 
eetaiilish er to tiiniiitaiii a line of telegraidi within any fiart of Bntiiih 
India, whiih licens** shall W rtworabh* «m the bnsu‘h of any of the ooodl* 
tions therein <xiiitaiiu*<l. 

h. Puxtrr to of U'rgtQf$t*§ r^Uthttfitni htf /oyaw*.— fht th# 

ooonnrenc^^ of any public i mergi^tnir. or in the ifiU»riait of the piibtio iafoi^^ 
the OoVf'mor-f/emrHl m (’otinc'ii or the I^jcal Ciovc^rnmefit miiy toco 
tomporary |>os«*ssion of any line of ti h*gra)»h establisluHl or miifitiliiod 
by any cornfauiy or |»er»oii lte«*nsiHl under this Act, or ntav order that aov 
tnessagv* to oi from any la^rsoii, <*r re lating to any s|aai«fte<| subjeot, ihaU 
be interoeptod or oofiimufiieali'^i t4» the <hiverniiM«iil or any ofBoiu' tboraof 
tiifmtiomaf in such ordtr. If an> doubt artaci aa to the osistoiion of O 

g iblio cdnergettcy, or wlmther my iw^t done under this section was In tho 
tmitof the public safety, a certiHcato sigiiwi by a Hi*orftary to tlto 
OararaiBent of India or to ilu' I^uoal Govenimmt shall be ccinottiiira 
cnrideaoe on the* |wdot. 

6 Pmrft to OMUtttUfJk UUgntfth* on Uwd of rttthrat/ romfiony —Any mBwaf 
aompany, on being ref{iiired so to do by the Oorarm^r'Ciiriera] in Commit 
shau permit the Ooraniiiiesit to esiabltsb up<m the laml of stnh mmpmtff 
wMhm wHhin or wHhont the railway fence as the Oovernor^Ooneral m 
Conned may in each case detmnine. a line of telegraph, and shatt gtra 
•my imonalile facHily for oatobha^^ nt ai ntoliti tig, and using the amt, 
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7. Ptnoer to frame rulee for ike conduct of Government telemphe, 
0aremor«0eneral in Council may, from time to time, frame rules consistent 
wi^ ti^s Act for the comluct of telegraphs heretofore or hereafter estab<» 
Ibbed by Government, and may therein prescribe the regulations, conditions^ 
and resmotions according to which all messagt^s and signals shall be trans- 
mitted by such telegraphs. 

8* Power to frame mien far teU/f raphe enlahliehed bn hreme^ and to declare 
Act upjdicafde Ut telef/rapke eeiahltehfa tntkm BriUnh Imitn by fore/yu Potrete, 
—The Governor-Geiioral in < ‘oimcil may, from time to time, by notification 
in the ilazeUe of /who, {o \ prescribe rules for the conduct of any telegraph 
established or maintainc^d by any com|j^y or person lict^ased under tl^ 
Act; {h) dcclan* what of this Act snail bo applicable to such 

tdegjaph and to iiersons using the same, or employed in connection there* 
with ; (r) declare that this Act, or such poriitms thereof as may be s][)eoified 
in the notification, shall be applicable to any b^legraph established or to be 
established within British In<ha by any foreign Prince or State with the 
oonsetit of the (ioveninumt of India, and to ][M>rsons using such telegraph or 
employed in tsoniiectioii therewith ; all rules prescribed under this section 
shall liarc the forc4> of law. 

9. ffovern meet not atfroothh for Iokh ur dowo/;p.-~Tho Government of 
India shall not U' resp .nsible for any ijMw or daiuap* wdiich may occur in 
oonm^ijiietiw of any tcie^oaph otlit er faiUtig to tniiisiait w'lth accuracy or 
to deliver anv iiiensagc giV( n ti> him for tmnsmiMsiou or delivery; and no 
such otlicer sbnll la* renjioiisilde for any sueh loss or dainagf% unless he causes 
the name iiegligy^ntly, maliciously, or fraudulently. 

III.— Pew ti/b^s. 

10. pcmilfu f»r fetnh! ehoof tir muiutomnof ottf»ce*ie^ t Who- 

ever, otherwise than under a licensiMluI) granted as aforesaid, eslablishc^t 
or after rev<H’atum of modi luvitHe maiittains, a line of tidegraph within 
British Iiiiba. kIihU be liable to u fine not rxieeding < iie tlioussnd ru|>ees, 
and for ever\ week dutm^ n bieb siieli liii>* shsll Iw lunmiauKHl, shall bo 
liable to afurtluT fine ooi five hundnsl riipeeH. 

11. For n>,t. Of i>f tr $urh trt araylti, -WhiK’t'cr, knowing, or having 
raason to b« lievo ibat a telegrupli has Im cii « y^tabbiihed or is maintained in 
CMmtravrniioii of this .\e?. ms's mk h teU'grspli for the ptir|H«sr of sending or 
ra^ving messages, nr isTforms iiii\ »erri«* incfdeittal thereto, shall for 
every such iiffeiiee ls« bsbic to a tine not camnling titty rit|»ect. 

12 / V»r oppoe fty fjktohltnJiuirnt^ dr , of felryreyh* oh rathnty /uitif.— Eveiy 
railway comjiany and every ofliwr of a railway cotnjmny. neglecting or 
refusing to cxunply aith (be proiisions *d laictton (I, shad lie liable to a fine 
not exceeding one Ihomeind ni|a?es for ever> day during which such neglect 
or relhsal ooiitinues. 

IS. Par imirmitmt mV* dr.— Whoever, without pcituiisekili of 

f eflm eoiii)ietent authorit%, enters the signsbroom of a telegin|d& elSee of 
the Oovernmetit or of a company or person Uceuaed tinder this Act. and 
whoever enters a fenced eneiosors round sudi a telegraph oAee in eon* 
travoataott of any rule or notioe not to do so, and whoever refnsee to gnk 
• 0 ^ lODm or etaeloiura on being r«mested to do so by any officer oreeriwl 
omk^rsd thereia, and whoever wufnlly obstructs or impedee mm eneh 
or servant is the perlo nn sa ee of has duty, shall he Bahle to a fine not 
iftmerliuf five hundrod rupees. 
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u. Fttr H^datefuiljf hMrmfiff nmlmiit of m$mn0$, -«> Whonfvr dotM jny 

o! the aot« iiK^iitiottM in seotioii 13 with tho intotitioii af un)«wfaU,v 
the ooiiUnttn of anv mmiige* or for aitv other unlawful purpcMm\ shall (ia 
addition to thti nue to which he is liable under seotion 13) be liabis to 
imprisonment for a term which may evtmid to a 

10. IhtMatjHtff t* de. See tmir, p, 713. 

16 . PouYr fo ftuplnti tulihUi>nf*l jhAtet ta wher§ m**<'h^f fci l^lopn^ IS 
rtptatfilhi r/^mm#///t/.—Whenert»r It apiwsrs to the DireetorOtmeral of Tsia* 
frraphs that any act lautunp: or likely to (Wtiie* wroiig:rnl damage to any 
toleipiiph IS tx‘]M'ttt<KllY or ttiiiliountsly amimitUHl in any place, ana that tha 
emjHo^ment of an addition«l poluM* fortv in siieh plmM^ is thereby nmderad 
net'essary. the r>H'al iloveniineiit may. on the applitmtum of the said IHiWO* 
tor-Ginieral. Mmd Muih ndditioiia! fons* Ia) ptaoe. and em}iloy the tains 
thenun v> Ionic as sueh tnv ejisity (‘AmlttimMi . and the inhabitants or such utacs^ 
shall hi' charffwi with the t^oit of such additional }a>liiM« force . and the Local 
Gov«»nimt‘nl iiia\ by onler in lan h easi’ detlne the liniits of any place for tha 
purposes of this Vet ion , and the Maj^strateof the District, after inquiiy» U 
iieeessar)*. shall, siilijeet to the orders of the Lotnsl Goveriimeiit, aasma ^a 
pro|>ortioii in wliidi siuh eost is to Im* ]Mud by the said inhabitants accord- 
ing to his judifinefjt of their rt'sjsHtive tiusma 

All inoiui s jsiyalde nndet this sfH*tton shall Is* risiovemble either under 
the warraiit of a .Mrtjfistrat*’ l») distr«*ss and sale of the kimkIs of the 
defaulter within the hn al limits <»f such Mafcistrnte'i luHislietion, or by sidt 
in any (oiii|Mt<nt ('ourt, and sliall U» applnd to the nuuntenaiicn of the 
|)o]tce forx or otht*rnise. as tie (ioveitiorOeiiiiral in t/OuncU may frosil 
time to tune direi t 

IT. Omtttinff 0i tra»iftnt( H«s* OMfi, p, 714. 

IH. /♦ei tjffrttnt bnh^* f • frfsi/rrioA olh*****, ’***RYery tehi|(iratdlofBocriludlHn 

deemed a piibln luTvant within the meaning of sindions 161, 162, 163, 164, 
and IdTof the Indian Teiial ( isle. And in the delinitionof legal rmnuticra* 
tioncontaiiiwi in the said s*M lion I«l, the word '• Oowmumti'* ihaU« ihf 
the puriHJsesof this A<t. l« di-^miiMl U* iiieliide a is»rioii or iHUfipatiy UcCfUMNi 
under tm* Act. 

19. Fo ( —Any teh’jn^aph officer gudty of any act of dmnkan* 

ucas, canfh*««iu'iM, or other iiuis'onduci, whereby the iraitsiniasioii orcUillWMry 
of any message is tmdangensi, or who Imiitm or makes delay in the trsiia-* 
missiou or dHivery of any unwnage, shall W liable to iinpnikmiiiimt far atem 
not aaocc^ng three inonths. or hi a 6ne not ese^aidtng <mc hundrad rtt|NMHb 
or to both. 

30, Semimff intA^iwf Hoc ants, p, 716* 

21. Jhio p. 716. 

22. mrssojgs 4fU*^rrd i«iifa4#.***Hao oaf#, p, 716. 

23. AUim^nJt »f,omifffi^mpiMtorommii, oFeaes#.— Whoovar abcti wHMkl 
tim BtfSMttfig of the Indtao Penal < ode, any offimeo iimlor this Act, and wlich 
aw attempts to commit any such offimowi chnll be puniibnhta witblbnpgft* 
labmant b a r eiti proridivi for such ofsnoa, 

ii r c 
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ACT No. XXL OF 1879. 

Av Act to provide for dte trial of offmeee ronimUted in places beyond 
British India and for the Extraditimt of Crnnhtah, 

(As ttoHlified up to 189G 

Prfa»*We.— -Whereas by treaty, <‘apitulation, agrccancut, gmt, usage, 
sttlfecaiioe and oth<*r lawful means the OuTomor^General of India in Council 
hat power and jurisdiction within divers ^acos beyond the limits of British 
India; and whereas such ^wer and jurisdiction have, from time to time, 
been delegated to Political Agents and others acting under the authority of 
the Oovemor General in Council ; and wh(*reas doubts having arisen how far 
the exercise of such ]K>wer and jurisdiction, and the delegation thereof, were 
controlled by and de]Km<leiit on the laws of British India, the Foreign Jur- 
isdiction ana Extradition Act, 1872, was mssed to remove such doubts, and 
also to consolidate and amend the law rtuating to the oxenisi' and delcga* 
tion of such {Kiwer and juri^iiction, and b> offenc(>s co]ninitt 4 Hl by British 
subjects ho^ond the limits of British Imlia, and to the* extradition of crimi- 
nals ; and whereas it is exp 4 «<lient to rt^pc^al that Act and re-enact it with the 
amendments hormiiafter up|H*ariiig ; It ih hendiy enacted as foUown : — 

CHA1*TEK 1. 

PUF.UMhNAllY. 

fleet. 1. title ^Kjteni’^CiOHuuntnnfnt —ThiH Act may be called 

**The Foreign Jurisdiction and Extradition Act, 1K79 : 

It extends to the whole of British India ; 

to all Native Indian subjinds t»f Her Majesty lK*yona the limits of British 
India; and 

to all European Rritisli subjects within the dominions of Princes and 
States in India in alliance with Hit Majesty ,* 

and it shall come into force on the passing thereof 

But nothing contained in this Act shall affect th% provisions of any law 
or treaty for the time Wing in fore** as to the extradition of offenders ; and 
tlw pcooedore ^irovided by any such law or tn^aty shall be followed in every 
oasa to which it applii^s. 

84 X}t. 2. Efgeef.— The Foreign Jurisdiction and Extradition Act, 1872, 
is repealed ; but all existing apixnntuients, delegations, eertiffoAtiaa. requisi- 
tions and mlas made, and all existing notifications, summonses, warrants, 
Oldwra and directions issuml, under that Aet shall, in so far as are 
oonidstent herewith, be deemed to have been respectively made and itsited 
bmondfr. 

Sect. fnterprtUUnm,elau*e-^** Puhttral A ymi Kurojitan British 

this Act, unless then* is something repugnant in the subject <»r 

oontext,*-- 

^Bobtloal Agent * means and indudet— 

( 1 ) the principal officer mreeenting the British Indian Oownment in 
any lerriU^ or place beyond the Umits of British In^ ; 

•Hid# doAnH^an e/ ^ rslUuml Asms ** «« tmesrpsrstsd la the Onmiiud Froesdmo 
0 toie,l 8 SAsMrSwia«h 

Bm ial.—fies t ic as S, U, IS and IS are hers priated as saisaidid by Aet V of 
UM, the whled sMttsr being rimwn ia htadists. fhrttoas 12A, ISfi, llCand IfA 
were added by the wsiar .tot. 
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(2)^ (amy officer of the GoTenunent of Indui or of eiiy !oo«] Gofvtomwl) 
appointed oy the Oovemor-Geneml in Council, or (t^lxKml lo 

exerdae all or any of the powera of a Politiml Ageut under Ihta Aot forioiy 
place not fonuing j»art of Ilritinli India ^luiictulcd by Act V of lt?96) ; and 

** European Bnttiii subject means a Euro|)eaii Bntisli subject ai dad iitd 
in the Code of Criuimal IVocHHluns 

CHAPTER II. 

PowEK‘> or Bkitiph On-irtUH ix PutfKs ukyond Bhitisii lKnu« 

Sect. 4. Ktrrcmf <-«Tlie Oornnor-OfiMiml 

in Council nmy rxirtiik* tiny ot jitiiHiUciioti which ht», for the GliO 

being, has uMthin ait> i(uiittr> or |tlii(H« Ix^yoml the hmita of British Indhii 
and may delcguti* the same toan> m^rvaut of the Bnitsh Indian Oovemmenl 
in such luannet fai<) to such extent as the (f(»vcntor*Ooneml in OoimoU 
from tinio to time thuikH fit. 

5. Ao/»/oo/M>a ut or ihhit,ttn»it i%f »utU fHuirrt -A notifieatiotl 

in the has^ttr of of the i xcnn«*by the novemor-lleiicral in Council of 
any such jioa'cr or jurisdicticiii and oi the dclegiition thennd by htm to any 
person or rhisa of fH^moiiH, and of the ruhn* of proce<lniHt or other fHinditliUM 
to adiich such fa^ntons an* to confonii, and of thit local an*a within whieh 
their jMiwcn ao* t«i lx* cxcrcis4*<l. shall la* conclusive pnaif of tlw^ truth of thtt 
mattem stateii tii the nuti that ton. 

0. A pi Hi lit fm* fit voutrt *»«rf of ttf thf 

The Ooicnior <icft< fal in tNutietl timv npjKunt any Kurotiraii British 
subject, eithci Viy name or by fntiie of Ins ofthv, to l»e a .lustino of ths 
IVacf* Mn or for any sjc h country oi piswe , J Act XII ef IHld ’ and svwry 
such JustKc oi the IVat c sUall Im^ in pro^ iMMittigs against Kuro^iean liriUih 
subiects, or |wrson# iif<us4*<l of Ua%itig toiiimitlisl otfi‘iicf»s <*oiijointIy with 
such subj 4 H.U, all tin* jiowcrs « mf* mxl by the (Vxle of C*rtmtniu Pruoadttlw 
<in Magistmt«*s of the hist ilaas a ho ar« .litttnsts of the IVam* and KurOfMMMt 
Bntish subji*4’is. 

The Oovemor-ffetieral tn < <Hin<il loai dirf*«*t to what fViuri having 
junsdiciKifi over Kiiroja an lliittsh i.itbji«< ts an) siit h Justici* of the Psaoa ($ 
to iHimmtt for tnal. 

7. loe/if f out .f nf IWftttnl An*^**f$ ftml Jo$Urp$ -AU PoU* 
tii*al Ag«*nts find all JuMucs of th* P< im api>onit<<l lx*ror«t the twofily* 
fifth clay of April In the tiovcnior-tlefieial m Council or the Qavnr* 

nor in < Vmncil of th* Pf<s»*lfiewd Fort Kt <Hx,rg«*or Bofftlwiy, iimr for 
any such countr) or pW* as af«»»t*«fcnJ slmll lx* di*«*nied to and to haW 
IsMin apfaniiUd,' and to hii>« had jtiriMlK lion, tinder the provisnitni of this 
Act. 

8t'V‘i f*. A>frws»c« of i nwoefl/ /o< r/ Brif/j/t lnd*(t Ut sa^sufs 

fmtof Britf*k Im*i**f -Tm* laa relating to offeiMaw and to cnniinal pfOcwShifn 
for the titne Wing iti m British liniui shall. sttb}fs*t as to pruoadttin 

to such tutsiiBostions as th** (»ov«»ni«r- General tti t ^luuful from tima lo 
Ume dtmrta, extend — 

(a) to all Euroiamn British siibjer*ts tn th» ihrminimis of Prliiiwo and 
Statos to India In aUtaoci* with Her H ^festy ; anil 

(k) to all Native Indiau subjects of Htfr Majesty in any |flactf Iw^ond 
the Bmita of British India. 
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CHAPTER III. 

JuravrEXEs is British India into Obibes c'ommitted by British 
Subjects in Places beyoni) British Isdu. 

Thi$ Charier tt repeaietl by the Cnmtttnl Procetlurc Code, 1882, tmd i)ie two 
eectitnu wAteff ronintm are mcorjpttrated m that Act tu the follwinp 
feftoi m jedf . 188 tmd 1H9. 

Sect* 18H, Cr. P. C. Liability of BnUth ttubjectefiir offences commuted 
out of Britieti India. ‘^Vfhen a Europi>an British subject commits an offence 
in the dominions of a Prince* or State in India in alliance with Her 
llijeity» or 

when a Native Indian subj«K:t of Her Majesty commits an offence at any 
place beyond the limits of British India, 

he may be dealt with in resisH^t of such offence as if it had been commit* 
ted at any place within British India at a*hich ho may b(* found : 

Provided that no ( harm* as to any huch offenc(« shall be* iiupiircMl into in 
British India unless the Political A^<*nt, if th(‘re b** such for the territory 
in which the offence is all(*god to havi* lavii committed, certifies that, in his 
opinion, the charge is one wiiich ought to be inquired into in British India ; 

ProvfdcHl also tliat any l>roc(‘(»diiigH taken against any |M*rson under this 
section which would lx* a bar to subH<«({uent pructMKlings against such iKirson 
for the sjHJic offence if such offence* had bcKm committciT in British India, 
shall be a bar against furth<‘r prooeedinj^s against him under tb«* Foreign 
Jurisdiction and Extradition Act, in r«*8(K*ct of the same offence at 

any place Wyoud the limits of British Iiidhi. 

Boot. 189, Cr. P. C. Piavei to dnert vf and tjtkth*ts to be 

received i» evidence —Whenever any such offemH^ as is r(‘ferred to in section 
188 is being in<|uir(Hl into or tried, the r*<H!al tioveriiment iimy, if it thinks 
fit, direct that (*opi<*s of deiHisitions mud** or (*xhibita pnxlui’ed before the 
Political Agiuit or a judicial office! in oi tor the plmc in which such offi lu*** 
is allcgiHl to have Ihmui coiumiftiHl shall hi* reeeivi*d as evideiiot* by the 
Court holding such inquiry or trial in any cast* in which such Court might 
issue a commission fur taking evid(*iire as to thi^ matters to which such 
depoiiUons or exhibits ndait*. 


CIlAl^TER IV. 

Kx ni.vDiTiox, 

Hect. 11. Arrret and ienn»va( of prtpm* other than European BrUUk 
ssl^scft csr«/*« fig Olio Hntitt* Imha — \vh«‘ti an offeuci* Ims b(*en committed 
or IS supiMuied to have lavn cammitU*d in any State against the law of soeh 
Stale b^ a person not ladtig a European Britisli subj<*ct, and such person 
escapes into or is in British India, the Political Agent for such State may 
lesne a warrant for lus arr««et and delivery at a place and to a person tobi 
named m the warrant*- 

If sneh Pi^lioal Agent thinks that the offenoe is one which ought to bi 
inqiitred into in inch State : 

and if the act said to have been done would, if done in Britith Indii 
have aonaliitttod an oienoe against any of the aectaocis ol ludhui P^ena 
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Code mentionod in the sohednle hereto nmioxed, imdei any other Mlloii 
of the eatd Code, or any other law» which may. frotn time to hi 
specified by the Govt»ittor*Ooncni] in Couned by a notiHcation in the (hHtk 

Indian 

(The act of deHi'rthm from any body of IttifH*nal 8ervn*e Troopi shall ha 
deemeti to hi* an oflfenc'o in of a'hioh the INditieal for the fllata 

to which such tixxiiw belong may ihuuc a a^armut under this sec'tion ) f Afli 

V. of 

Hect. I'J. l^trfctunt u>ni fatctitwit Ut/ tvarraaf -^HuvU warrant may ha 
diri»cted to the Magintrate of any distni^t tn which the aoeusod jporson is 
belicveil to Us and kIiuII he < vec^uted tn the niAiiiici piovidtHl by the law for 
the time b<'uijQr in fone ntth ndetctiiH^ to the exmitiuii at warrants i and tha 
acensed iwntoii. nh«*n tirrest^nl, nhall iuiiIimmi rehnuitHl on Imit in acoordanoa 
with the prtmMoiis of the next following section I Im> forwarded to thanlaca 
and dehvend to the otfitH r tiiiniml in the warrant ^Aineiuhd prr Acii V, of 
1896 .) 

12 \. P *fcer tu Pohuml Aqr»t to dirt* 1 taut it y to hr hkfu cfinf /tract* 
dure tkiftoH - A l*oljttcttl Agent usumg a a*airant for the arrest of any 
persem umler iM«<fion 1) may in his oiM'it tion dtiiH^t by enUoriamient thoraon 
that, if Hitch < xts utes a httiid wntli Hutheieiit Htirt^tie* for his attaiid* 

amv U'fore the idlhtr inenttoiitHl in the wariant at a HpmfiiHl tlina. tho 
MagiHtiute to whom the annniit is dtrieted ahaU take Hueh s«»eurlty and 
rtdeiim* such jH*rs<tn tiiim lUstiMl) 

Tin « ndoim lie lit dmlNtiili the niimlier ot smeties uf any). (6) thci* 
amount in whn)itln> nitd the }»4>iHt>ii foi whose iirrtHt the warrant Is 
iiMUtMi are to lx* ti n]k < tn* I\ htmiid and t ^ the tune and plate at which hO 
is to attend hefoie tin of!i<< t mentioiud tii tin* w at Mint 

W'lieiievei M*(ttut> in tukin iitnh * this sm tlon, the MagiNtraie Hball 
certify the fa<t to the Tiditnal Aguit hi whom tin wat tent wits iiisitetl. 
and shall ntain tin l»ond <Ai! \ of 1HM> t 

rill. Arn*t ti of hu»td to *»} f*toi H the (aiHiin laaiiid by any 

lniiid exe< nted under th< f.i»t ton going si'itton !o wppMii Indole the ofltosr 
meiitiolUHl tin Mill diHH not wi np]Hat, the Magistiate iiia), on tmillg 
tmtmfiiMl as Ui he* defunlt issue a wan ant dln«« ling that he In* rv arrasm 
and deliveretl ot**r to mu h oHjmi \i t \ id lMif» ' 

lit. \pj4*^at»oH of §*ri*o*» »H «»«</ #14, Aft X iHHi. In ilte caSO 
of every boiul i<i|U!ivd to U « t*mt<d or whn h may hate lieen extsmlad ill 
a#%onlaiice with ll»e foM’going piosisions, the |»ower<* i onferriHi by sootiooi 
5i:i and hU of the <%xl« *d Oinitnal Prm«*diue, uif the < otift whMl 

has ryy|tiirt}«l the 4*%i< ution of « r ha« talurn a la/tni tiia> Ik* **xotvimd by fW 
Mi^ristmte. ( 41*1 V of IH’n) ) 

8ect. IJl. P^orifn nf P >ftUeoi Ay^ufn "Hucli ro|itit4it Ajfi*iit nmy tdthor 
dispose of ihi* <* 5 S«* hiniself. or* if In is generally or sjMa^Uuy dlrvaitad In ib 
so W the t*ov»*nior toaieiiil in ( oumtl, or by the llovertior of the Frs«ifiimi]y 
of FWt Ht. th*»»rge III < oiiinil or by the Ormwnor of the »*residiwicy of 
Bomlaay tn C<*uriiil, may gi%e oier the |i«miori so forw<iMh*<b whether ha \m 
a Kaltse Indmit suby^ t id Her Majesty or not. to la* tmd by thn onilftiuy 
Courts of the State in which tin* **tfenoe was comttiiUed tmm id • 

dusartrr. by a duly cofisttIuUul Military Court). (A« t V. of iHRtK) 

Siot. 14 Rrqminttom for rmritdtttomn^Whamffer a niKiuiaition Is mad# tp 
the Oowmi/rdretiml ni Counctl or any Loon) Oovertimi'fil bv or by llw 
autlnjdiy of the pifrmma for th** tmo btinf admiiiiiterinK umwiilbt 
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goramment of any part of tlia dommions of Her Majesty, or the territory 
of any Foraim Fvince or State, that any person accused of having commit- 
ted an offence in such dominions or territory should be given up, me Gover- 
nor*G<meral in Council or such Local Government, as the case may be, 
may issue an order to any Magistrate who would have had jurisdiction to 
inquire into the ofibnce it it h^ been committed within the local limits of 
his jttdbdiotion, directing him to inquire into the truth of such accusation. 

The Magistrate so directed shall issue a summons or warrant for the 
arrest of such person, according as the offence named appears to be one for 
which II summons or warrant would ordinarily issue ; and shall inquire into 
the truth of such accusation, and shall report thereon to the Government 
by which he was directed to hold the said inquiry. If upon receipt of such 
report, such Government is of opinion that the accused person ought to bo 
given up to the persons making such requisition, it may issue a warrant for 
me OttSlody and removal of such accust^d person anti fur his delivery at 
a place and to a person to be named in the WMrrant. 

The provisions of Section ten * shall apply to inquiries held under this 
section. 

Sect ir>. jp'iirer of Maffisfrate in rotfahi casta to isaut trarrant for arrest , — 
Wlionev r any person u cused or suspected of having committed an offence 
out of Uri ish India is within tlie local limit- of the jurisdiction ot a Magis- 
trate in Briti h In lia, ami it appears to such Magistrate that the Political 
Agent for any State <oald, uiiilor the provisions of Section eleven, issue a 
warrant for the arrest of such person or that the iiersous, for the time being 
administeiing the executive guvernincnt of any ptiri of the dominions of 
Her Majesty or the terriloi y of any Fon ii;u Princi* or State could demand 
bis surrender, such Magistrate may, if he thiubs tit, issue a warrant for the 
anrst of inch person, on such information or complaint and such evidence 
M would, tn his opinion, justify the issue of such a wart ant if the offence 
had been eommitUHi within the local limits of his junadtetion. 

Any Magistrate issuing a warrant under this s«H:tiou shall, when the 
offenee af^mrs or is alleged to have Wen committed m a State for whieli 
there is a Political Agent, send iiumctiiate mtonnation of Ins proceeding* 
to such Ageot, and in other chmmi shall at once n^port his proceedings to 
the Local Government. 

^eet. 16. Person arresitd to be reieas^tl f not jtrorreded ogatH$t, — No tier- 
ton arn^siiMl on a warrant issued by a Magistmte under 8e<*tion tifti^n shall 
bo detained more than two months tnm the date of his arrest, unless within 
inch period the Magistrate rt*ccivf s a wnrmnt under section eleven from tbe 
Political tgent lor any Siute for the delivery ot aueh |>ersou, or an oitler 
with reference ifi him under s<TCiun fourteen from the (lovernot General in 
Council or Lvical Government, or such perstin is in aeeordancc with law 
delivered up to some Forrtgn Prince or iitate. 

At any time before the receipt of such a warrant or order, the Magistirate, 
if he ibinka fft, may, and the Magistrate, if so directed by the Local Govetn* 
numt* ahall, di«cliargt> the accused person. 

Beet. 17, Bn*L — ^Th© pronsiuus of the Code of Criniinst Procedure 1882 
in vetpeci of bail shall apply m the case of any la^mou arrested under aeolion 
to the same manner as if such poreon were accused of committing to 
India tbe edtonoe with which he is chaiged. 


• New Scot. 189, Cr. P. CV 181^2. 
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Jet X , 183t!.— NotwithaUndmt;^ Mi 3 ^tii|c m tlMi Cod« cif CrimiiMil Fro« 
oc^nre, 1882» any person amstmi withoat tui onWr from % Miigitttnit^ mii 
without a wammt, in pur«utUKV of tho pniviffionn of inMiUiDii 

of tho Aiiid Code. may. und<>r the ordoni of « MufriKlmte witliiii 
the local limits of ahoM^ jiin^dtetiuii nuoh arrest uns wide, he delsiit^ IH 
the same maiiiu*r nnd siibjt^t U> the Mime rcstnetiotis hm a iterson lurmtil 
on a warrant isMioil bv siioh Majfwtrate tinder mtion 1»> of this AH. 

cHAinm \. 

Sect. 18, PoHvr fo akote rir/f» —The tlo I ernor Gettcral ill Council tnAy* 
from time to time, mak«* rule# to ]itt)vi«|e for— ^ 

(1) the confinement, ilnt and |iniioti*diftiMphne of Uritiiih aiibjcota, Ettro* 
iwan or Natne, uiipiiMoiied lo IVditieal Aireiitt under this Act i 
^21 tin* rtMDoial of iiii uhi iI p< noll^ under thi«« An. atul thHr (Hmtitil and 
mNintennttef until «inh nme .>» tiny me hiindtHl »vei to the (tertotiii naiSiad 
ill tho nun ant km entitled lo tmei\< (hriii ; and 

(il) i?enenill\ to tari\ out tin |iur|K>M^« of Uii« A»l. 

S*H>t *>f --Tho tetfimoin of any wiloewi nmy Iw 

obtainnl iti relation to mu t rtinitial rnatier ]>endin|r >tt any Court or tribunal 
111 the temt4tr> of $u% f\treurtt Priim* or Stale in }ik<» ttiauiier an it tiiav ba 
obtained tu nd«i(i<ni to miu <i\i 1 mutter under the Otale of ( tvil Procnittm« 

( hapter XXV . mnl tin |irMUitioti» of that t hapter •hail la* nmttrurd as If 
the term ** amt " inelrided a ptm^MMiing airittiiM a i timinal 
Provided that not hour tn Hum «eHiim ahiilt apply in the case of any onmi* 
nal matter of a jMthtKal rlnoMter 

THE bCHKDVLK 

«i« of thr fmltttH /Vmi/ C^mlr ifffireit to »» Weeea. 

Het'tiona 20i{, *J(i8 and 22i HcB^tiona lo 2<KI, both inelua re ; 6e«t|0na 
1>9,» to ii04, b 111 me luue .Ser'iotiM Ih»7. JUO an I HI * . KiMeiouM 312 to 317, 
both ineluwve , tton* .1*3 t^f ,*13.1. IhiIIi im *uaive^ .H»eJit lu 47 and 3 8 ; 
8c*ct>oua 36(» to 37.i l«ith iielu*»^e don* 3^5 to 377, bidh inciuelva ; 
HaeUona 378 to Ilf, l)oih inelitvivi flout 433 to 4M, both tmlUiiif#; 
Section# 443 t4i IP* Imth Beetton# 4tU to 4d^ hoth InolUilfa; 

Gbettona 471 to 477, b«»th inelu*. ^e 


act Xo IV. OP 1889 . 

Ji attufmled Act IX 1891, 

Xetmtd ike oesent of the Ooreemee^Omteral m the laf March 1889. 

Ax Act to umemd the Law rehUny to Froudwtent Muek$ <m Menkandtto* 

Wmduui It ii expatlkmt to amend the law r*la(lfi|r to fraudulonf aaariHi 
on mafcliaiMiiae . Ii la hereby anactefl aa foUowi *— 

1 TitU.eMeniawdeommencmedt -{1 } Thii AH nmy be caUi4 the 
Merdiaiidlae Mark# Act. 1889. 
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(2) It extends to the whole of British India. 

(3) It shall come into force on the first 'day of April 1889. 

2. Definitions. — In this Act, unless there is something repugnant in the 
subject or context,— 

(1) ** trade mark*' has the meaning assignod to that expression in 
Section 478 of the Indian Penal 0od<* as amended by this Act : 

(2) ** trade description*’ means any description, statement, or other indi- 
cation, direct or mairect, — 

(o) os to the nuinl)er, quantity, measure, gauge or weight of any 
goods, or 

(^») as to the place or rouiitry in which, or the time at which, any 
goods were }iia<le or produced, or 

(c) ns to the mode of nianufactnring or producing any goods, or 

(d) as to th(* material of which any goods are compoHcd, or 

(e) at Ui any goo Is b<dug the subject of ati existing {xatcmt, pririloge 

or copyright ; 

and the use of any numeral, word or mark which, according to the custom 
of the trade, is conimotily taken to l>e an indication of any of the above 
matters shall be deeiiUMl ti) Ik* a trade description within the meaning 
of this Act : 

(3) *' false trade description ” means a triwlo description which is uqtrue 
n a mat<*rial resjM»ct ns regiirds the goods to which it is applied, and 
includes every alteration of a trade clcscription, whether hy way of addi- 
tion, eifaomneut, or othi^rwise. where that alteration makes the description 
untrue in a inat4«rial res|HH'1, and the fact that a trade description is a 
trade mark or part of a trade mark shall not prevent such trade description 
bidng a false* trade description within the meaning of this Act . 

(4) “goods” means anything which is tlie subject of tnide or manu« 
fa^urt^ : and 

(5) ** name ” includes any abbrt'viation of a name. 

Amffutment of thf Indian Pennl Code. 

’ $, Snbntitvtion of new sertioos for Sections 478 to 489 of tks Indian Penn 

Cads,-- Por that part of Chapter XV ill of the Indian Penal Code wbiel 
relates to Trade and Prop«*rty Marks, the following ahaU be substituted 
namely 

Of JVcwfe, Propertif ond other Marks, 

** 478< Trad* .l/urA— A mark used for denoting that goods are tb 
manulaotare or merchandise of a particular person is called a trade mark 
and for the purposes of this Code the expression ' trade mark ' indudi 
any trade mark which is registered in the register of trade marks km 
wAm the Patents, Desigas an i Trade If arks Act, 1883, and any trad 
nark which, either with or without registration, is protected by law i 
any Britisb possession or foreigri Btab^ to which the provitiont of tl 
one hundred and Uuitl section of the Patmts. Designs and Trade Marl 
Aei, 1883, are under order in Couneil, for the time bmng applicable. 

**479. PrsfNStjr Mark , — A mark used for denoting tkai "^moveable pn 
patty belongs to a psrtknlar person is called a property saark. 
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“ 180 . Ui49g « fUm TSmd$ il(trl!.--»WlkO«v«r nuurkt Miy foods or foy 
osss, psokage or other reoeptsde oontaimng goods, or uses any 
psokage or other reoeptade with any mark ibereon, in a manner reasonakly 
oaloulated to oansi'* it to be bohered that tlie ffood* to marked, or any 
goods contained in any such so marked are the inantihmiiiio^ 

merchandise of a wreon whoa« manafactim^ or morohaudise are nol^ 
is said to a false trade mark, 

“ 481 Utiitp tt fahe Prof%er1p Jlarl*. —Wboem^r marks any moveahle 
property or goods i>r any eas4s f^ackagt' or i>tber nH)eptacle ooutainiiig 
moveable projierty or goodn, or us4»ii any paokage or other reoeptam 
having any mark thertHtn, in a iiiaiiiior n*asotiab]y caleuiatad to oatise it to 
be believe<l that the pn>jH*rty or giMxU mo imukiHi, or any property or goods 
contained in any such nnx^ptaoic so markiHb tadong to a {>ers<m to whom 
they do not Mong, is said to xm* a fals<* pr«>|H*rty mark. 

“ S8*2. Pmn* 4 kmr»t for tuntq afaltt Trade Mnrkor Prtt^terif Mtirk.'^Wht>> 
ever uses any falm« traiie mark or any falm« prufM^rty mark snail, nnless ht 
proves that he a<U«d without inbmt t4) defraud, putiuhwl with imprison* 
ment of either dcscnptioti fur a (cTiit which tiisy esbutd to one year, or with 
fine, or with l>oih. 

•* 48.1. ('oottUrfnhup n Tr*i(if kfork or Proi*ertp Murk meti Itp SfielAsr.— 
Whoevei cimnWrfeitsaity tm<lc mark or pn»|M»rty mark tisetl by any other 
person hhall punishc*! with imptisotiment of either desi‘Hptioii for atsrm 
which may extend to two yearn, or with tine, or with both 

** 484 i a Mori u 0 e*t hp a puldte »^rrasl. —Whoever eoonter* 

feits any profM^rt) mark usihI hy a puhlie stTvatit, or any mark used by a 
public servant, to denote that any pro]»mty has been tnanufartured by a 
paitietilar taTfkui ui at a jiariuular tune or p)ae<t, or that the property is of 
a {Mirticular quality or iias jsisfHHi through a psriutiUt oftloe, or that it is 
eottUial to any ex« tiiptiun, or ii«« m as gnnuinr any such mark knowing the 
same U> iMninU rfeit, shall Ut piimsIoMl aith ini)»rtsfmment of eilhfir 
dc^riptiun for a tenn whnh may extend to thu^eyiwrs, and sliall also be 
liable to fine 

486. Mahnp or Pi>§*e$t*om of nap Imotrmmeni for rtmierfe*(*wp a Tmdi 
Mark or Prvi*erty J/oti — Wh<M»f«*r niakiw vr ha* in his poskCistoa any dNh 
pdate or other instrument for the ptir|«?se of couiiterfmting a trsile maHi or 
property mark, or has tn his jK^tseasioti a trade mark or pr<i|a»rty mark lor 
the purpiMM' of deleting that any g<KxU aw» the manufa4*ttmM>rnierahsildlis 
of a permm whoait luanufattun* or ineri liandifK* they are not. or that thsv 
b^ig U» a }a>riam to whom tbev do imt bid«mg. shall be pitnished with 
linpnsoomeat of eitlnrr dent ni»t ion for a tenii which iaa> extend to thrtw 
years, or wttb fini% or with la^h. 

•• 488. SelUmp Goods tnorked mth a rtmmtor/ott Trmto Mark or Proportp 
Whoever sells, or cxfa>ie* or has in fHiesossum for sale or any jmipotf 
of trade or manofactiiiw, an) goods or things with a eounterfeii trade mark 
or property mark affixed to or upon the same or hi or nfMm am 

ease, package or other receptacle m wlin^b such goods are cuatainad. shall, 
tmiina he proves— 

fa) that, having lakoa all reasonable precaiitioiMi sgaliiH conmlttil^ 
ofience agsinst this section, ha had at the tima of tha com* 
misainii ^ tha alkgeil offmea no ffSiOtt to stMpad tha gitttthMh 
nees of the mark* and 

n r t 



770 


XIBCHANDlflX VAXES ACT, 1889 . 


(h) iliAt, on demand made hj or on behalf of the proeecntor, be gave all 
tbe information in his power with respect to the pereons frmn 
whom he obtained such goods or things, or 

(c) that otherwise he had acted innocently, 

be pnnished with imprisonment of either description for a term which may 
extrad to one year, or with fine, or with both. 

** 487. Making a faUe Mark upati any Receptor le containhtg Ooods — Who- 
erer makes any false mark upon any case, psekage or other receptacle con- 
tiining goods, in a manner reasonabiy calciUated to cause any puolic servant 
or any other person to believe that such receptacle contains goods which it 
does not contain or that it does not contain goods which it does contain, or 
that the goods contained in such receptacle are of a nature or quality 
different from tlie real nature or quality thercot, shall, unless he proves that 
he acted without intent to defraud, W punished with imprisonment of either 
description for a tenu which may exteud to thiee years, or with fine, or with 
both. 

** 488. Puninfifhent for moknuj me of any ntchfahe Mrtrit.— Whoever makes 
use of any such falso mark tn any mariner prohibited by the last foregoing 
section shall, unless be proves that he a<*tea without intent to defraud, 
punished as if he had commiittHi an offence against that section. 

“ 489, Tampering wtth ProptHy Mark wifh Intent to cattttt Injury, •^'Who^ 
ever removes, ocKtruvs, d<tface> or adds to any property mark, intending or 
knowing it to be likclv (hat ho may thereby cause injury to any person, wnll 
be punisbed with ini]>risonment of either description for a term which may 
extend to one year, or with fine, or with both. 

Trfulf Description, 

4. Proristons supplemental tft the IlffinUm of false Trade Description,^ 
(1) The provisions of this Act respex ting tbe application of a false trade 
deMiiptton to goods or res{H)cting goods to which a false trade de8cripti*»nis 
applied, shall extend to the application to goods of any such numerals, words 
or marks, or arrangement or combination thereof, whether including a trade 
mark *»r not, as are or is romnitiably ealoulntcd to load persons to believe that 
the gtiods arc thiMnanufacture or merchandise of some {lerson other than 
the person whose manufacture or merchandise they really are, and to goods 
having such numerals, words or marks or arrangement or combinatton, 
a|^^ thereto. 

(2) The provisions of this Act respecting the application of a false tmde 
deeeriptKm to m>ods, or respecting goi^s to which a false trade descriptioii 
is applied, sliaU extend to the application to goods of any false name or 
initials of a person, and to goous with the false name or initials of a person 
applied, in like manner as if such name or initials were a trade desenptioii, 
and for the pur|iose of this enactment the expression ** false name or initiile** 
means as applied to any goods any name or initials— 

(ir) not being a irsde mark, or part of a trade mark, and 

(^1 being identical with, or a ooloorable imitation of, the name or i»i« 
taals of a person carrying on buainees in ocumeeCion with goods ei 
tbe Mine deecgiptioa and not haring authoriaed the use of mb 
name or initials, 

(8) A trade deoeriptiun which denotes or implies that there are ceofainid 
in any foods to whim it is applied more 3 raids, feet or mbbee than there are 
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OQi^i^ therein itaiulftrd sUndeni feet cMMileiidiutI tnohee k n 
trade deBonption. 



(a) ap|>Ue« it to the jcood» thciueelvee, 4>r 

(A) appliei It to any covering. Ul»el, xwl or other thing in or wHh 
wUoh.the good« art* mjld or ait» ex|>o«ecl <ir h»d in iK)«M>iwioii Ihr 
sale or any purfioee of trade or manufactnnt, ttr 
(r) placee. cncloia*« or i4niu’xt‘e any giHKln which are wild, or are ex{iOM»d 
or hati ui pum<«f»sioii foi wuc «»r ai)> pur)»o»e of trade or luanu* 
fact tire, in, with or Ui any tHiienng. label, rmd or other thiiif lo 
wluch a trade dewnptioii haii bt*t*n apjdiiKi. or 
(d) ttwe a trade dtecniitien in any niantx^r leaaoiiably faleulated to lead 
to the belief that the gte di* iii eoitneiion with whieh it !• utad 
ant derngnateii or dewnlMfl by that trade dew'riptiofi. 

(2) A trade deflcnptiun iihtil] In* dtvmtHi to Ih* apfilied whether it iawovfAt 
impreaWKi or other wtw* worked titt4» et aiiiuaiHl ot afiixtd to the goo^ or 
any iOveriug« laU*!, rwl or tdhet thing 

(d) The expn^wiiun '*eoreniig* iiuUidrn any moptatr. caak, Uittle, vimmmiI, 
box, cover, iapaule raw*, frame «ir wriipfier. anti the expriwaion ** Ulwl ** 
iiiriudea any hand or ticket. 

6 ptuahtf/*if faUt fitttif Ihn upturn If a peraou appliaii a 

falw* trarle dcfU'nptioit ta gixida, he almll, »itbji*et to the piovUiona of thii 
Act, and iiiib'ika h<* pmvea that h< iirti d without intent to defrainl, tie pttli* 
iffliiHl with im{«ri{* •nnieiit for ii t4<rm which innv extend to thrw* inontha or 
with fine whirli iim) extend to fwo hinidnd iw|>e«ta, and m the cawi of a 
•ecofid or ftiibaeonent colli id ion. with iiiipn«»otimeMf which may axtetMl to 
one year, or witii fine, or with fioth 

7 . /'<« iituf>>r Artituft ft** tf> t'ftoh ti /o/w frodt /frAcrtphtm *» 

If a iierson wllx, oi cxp»ew’f« or hax in poaneivioit for •ale or any nnqxMia of 
trade or wan ufurt tire, nin goodm <>r thingn to which a falwiti^dnciaMcriplioil 
U applied, he ihall, uiiIcimi he proie* * 

^a) that, having takofi nil rraitotMiblc pr«iantion« againet committittf 
an oflfetue agattmt (hn« «Mdioti, he hud at the tiiue of the eotn* 
lutMiofi of the aUegid ofieitce iio to nuafietd th« getntisiao 

neav of the trwh* <b nt ription, and 

lb) that, on d<*w*nd nnoh* by or on ludmlf of the proaacutor, ha gara 
all the mfonimtion in lu« |Hiwer with to iha pataotti 

from whom he tihtaiiod wich goodu or thmgn, or 
that otherwiw* be had at U d inioa’t nlly, 
be puniabad with itnpniKmiiH nt for a teim whnJi may oxtond to thraa 
montlMi or with fine which may < x'tnd to twti hundred raptma, and in mm 
of a atmotid or aubiequi^it ctJitieiioii, with InifYHaottiiHsnt whioh may 
oxtand to one yuar, or with fine, or with lioib. 

UniHimtmmt Cmirmmfwm o/ tbr Lbw rMinp it» Mttrks nnd iJ 0 »efipUm$. 


g r%iiilcN/it»aai CmimrtMiion of tkf tjaw frhhnp to Hofka and ikmrfUt^ 
hL -Iwbara a pi^i. i. aociiacd w.di*r iwca«ii 482 of the Indian PmH 
Coda of udnm • *»*•'*' pr»if#»»rty mark by reaatm of hhi baving 

^ to uy goodt, (.roKrty or iwptii^ to tbo auBair 
M^^iBMctMiitaOorMoiioiiUI of tliat Codo, m tlio 0 M« mjr b*. «r 
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under eectum 6 of tiiie Act of eppiyiDg to goods any false trade deacnp* 
tloii» or iindor sectian 485 of the Indian Penal Cme of making any die, 
plate or other instrument for the purpose of counterfeiting a trade mark or 
property mark, and prores — 

(e) that in the ordinary course of his business he is employed, on behalf 
of other persons, to apply trade marks or property marks, or 
trade descriptions, or, as the case may be, to make dies, plates 
or other instruments for making, or being used in making, trade 
marks or |iroperty marks, and that in the case which is the subject 
of the charge he was so employed and was not interested in the 
goods or other thing by way of profit or commission dependent 
on the sale thereof, ana 

(b) that he took reasonable precautions against committing the offence 

charged, and 

(c) that he hud, at the time of the commission of the aUeged offence, no 

reason to suspect the genuineness of the mark or descriptum, and 

{d) that, oil demand madt* by or on l>ehalf of thc> prosecutot , b«' gave 
all the information in his |»ower with respect to the persons on 
whose behalf the mark or description was applied, 

he shall be acquitted. 


t'et/ftturi- of (ioodt, 

9. Foffttiwtf of (fOod#.— (1) When a person is eonvicU^ under section 
482 of the Indian Penal Code of using a false trade mark, under section 
iS6 of that ('ode of selling, or exjiotdjig. or having in ^Kissession for sale or 
any puniose of trade or luamifacture, any goods or things with a counter- 
feit trade mark applied thereto, or under mvtiou 487 or section 4b8 of that 
Code of making, or iitakltig nsi* of, a false* mark, or under section fi or 
Section 7 of this Act of appl^diig a fiUst* trade description to goods or of 
seUing, or er.jXMing or having ui possession for sale or any purpose of trade 
or manufacture, any goods or things to which a falsi* trade description is 
apjdied, or is acquitted on nrooi of the matU*r or matb'rs specified in 
section 486 of the Itidiaii 1 Vual i ode or mxjtion 7 or section 8 of this Act, 
the Court convioting or acf|uitting him may dirt*ct the forfeiture to Her 
Majesty of all goods and things by lutmns of, or in relation to, which the 
oftmoe has beim commit ti^l or, but for such proof as aforesaid, would have 
been oommitted. 

(2) When s forfeitun* is dir«>ct<Ki on a conviction and an appeal lies 
mgmmi the oonviction, an a^vpoal shall lif* against the forfeiture al^« 

(d) When a forfeiture is dirooU*d on an ac^quittal and the goods or things 
la vdiieh the diroction relates are of vmlui* excts*ding fifty rupees, an appeal 
against the forfeiture may bc> preferred, within thirty days from the date 
M the direotioti, to the I'ourt to which in appt^ble cases appeals lie from 
of the Court which dinected the forfeiture, 

* AMeedmesI of ikt Soa Cmstoms 1878. 

10, Amtmdmmi IS, Act Till qf 1878.— »(l)Fw danie (d) of 

ssotion 18 of the 8ea Customs Act, 1878, the foDowing slmll be snhsliMsdj, 
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*‘(d) goods havinff applied ^orttto a eounterfttt tmde mark witbk Hm 
meaning of tno Indian Penal (.'ode, or a falw' trade desoi^ 
tion iK*ithin the meaning of the Indian Merchaadiao MariiES 
Act, 1889: 

(e) goods made or producfnl beyond the limits of the Uiuted Kingdmtt 
and British India and havuig applied thereto aikv name or tiiMili 
mark being, or pnrnortuig to Us or taking a colourable imitation 
of, the name or trade ma^ of anyji^tersoii who is a manufaoturor^ 
dealer or tmder m the UnittHl Kingdom or in British ludki 
unless — 

(i) tlH‘ name or tra<le mark is, as to ev(*ry ap|>ltuatiou ihetiHift 
mroin])anuHl by a deHnite iinheattoii of Uie goods having 
Ink'll made oi produotHi in a platM* lH*yotid the limits of 
the rmt<sl Kutgiioiu and UriUsh India, and 

(lO the country in which that pla<v is situattnl is iu that indi- 
cation imhcatfHi in letters as large and eons|>icuous as 
any lett^^r in the name or tratle mark, and tii the samo 
laiiguagt* and chara<iter as tlu* name or tnuts mark : ** 

(2) To section 18 of Ibi* Sea Oustoiiis Aet. 1878, as amiuidetl by sub- 
section (1), the following shall Ik« ad<led, namely 


*• ,f) pi«H*e>goo<ls, such a** atv onlinaiily sold by h‘iigth or by the |iiooo» 
which — 


(i) ha\e not conspicii.uisly staiti|aal in Knghsh nuinemlsim raoh 
)iUHr the length theieof in staiidaid )arf!s, or in stand- 
.inl I tods and a frHctton of such a yafd, according to tbf 
real length of the piece, and 

(ii^ have been iniitiulaHuicd lieytoid the limits of Indky or, 
(m^ having Wen manufai tun d wiihm tlo»s*» limiU, have bsofl 
miiiiufactuiHi U lund the liuiiU of tinfisb India in prt- 
iniiM*« whuh, if thev wcie in Hiltish Itidm, aould 00* 
failitr) US diflm*d III the ItidtHli I’Wtoilci Act, 1881. ** 


11 nr a fun lib h/ H7H -»Th«foUow* 

itig shaU b«» abided afli r iMiiioii 1’.* of the K a ( ustoiiis Act, 1878, 
namely : — 

•* 19a iP llcfoie detaining an V smh yiKHls as mm «»r may lie, imociilad 
III or under imsUoii \H or m^Xuni IV as th. » amMiiay lie, w takiiig an» 
further proiaanlings with a %na O. the .on ti nation them. f uuiW this 
Aet th«l3hj4»f ( ttstoins offiier i rotherothier apjamilisiliy the I,o4al (lovmt- 
mettt m this behalf may rMiuin* tin regulatioiis uinler this fM^^tmii whstbjr 
as to lufof Illation, w^iunti, nmditn.i.s ut ofh.f matters Ut heonmpliwl wHb, 
md may satisfy bimaidf in aMotdame with th«Mw regulations that the good* 
atw such aa are prohibit4‘d to Is- imjKiTt*il. 


(2)TbeOowmor-Oeiierul in C nmil ma> make nj^uUtiotiii, either fotimia 
or mvial, respecting the firtenlioti and eowfiscation of gofgif tbt 
iniiiortatioii of which ta |ir(i}it(at4*<l. and llie conditions, if any, to lie f^dtM 
w i eh detention and ionll#*atio«, and may by such regitlidioii* 
d«t«nidiift the infonmitioii, notici^s and wicttrity U* lie given, amt fha tffiamim 
loqintita for aay of the pturfioies of this mwitait attd the woda of rssiicsiidicm 
of fBchovidtiiea, 
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(3) Whm tbm it on any goods a name which is identioal with, or a 
oolcmrmble imitation of, the name of a place in the United Kingdom or Brit* 
ish India, that name, nnless accompanied in eqiiaUy large and conspicuous 
letters, and in the same language and character, by the name of the coun* 
try in which such place is situate, shall be treats for the puraoses of 
tenons 18 and 19 as if it were the name of a place in the UnitM Kingdom 
or British India. 

(4) Sitoh regolatious may apply to all g^oods the importation of ahich is 
prohibited by section 18 or under section 19, or different regulations may 
os made respooting different classes of such goods or of offenoes in relation 
to such goods. 

(3) The regulations may provide for the informant reimbursing any public 
oflftoOT and the Hecretary of State for India in Council all expenses and 
damages incurred in respect of any detention made on his information, and 
of any prooectlings consequent on such detention. 

(6) All regulations under this section shall be published in the Gasette of 
Inma and in tbe Calcutta, Fort St. George, Bombay and Burma Gaxettes 

Stamping of Length of Pteee Oooda manufactured in Bntiek India. 

iJi. Stnmptiig of Length of Ptece Goode marwfarturfd tn Jiritith India,-^ 
(1) Piece goods, such as are ordinarily sold by length or by the piece, which 
nave been manufactured iu promises which are a factory as definc^d in the 
Indian Fsctorics Act, 18H1, shall not bo roinovod from those premises 
without having eonspicuouslv stanqied in Etighsh numcrnls on each piece 
the lengh thereof in standani yartl**, or in standard yaids and a fraction of 
such a yard, sccotdmg to the real length of the piiHM*. 

(2) If any |ieison remo\«*s or atfompts to remove any such piece goods 
from any such premises without the length of each pitne being stampiai in 
the manner mentiomal in Hub-section i I', ever}' such pifjce. and ever) thing 
used for the {packing or rtuiiuval thereof, shall be forfeited to Her Majesty, 
and such person shall be punished with fine which may extend to one 
thousand rupees. 


Supplementat Procieiona. 

IS. Krtdmee of origin of Goode tmportrd bw 5!fo.— In tbe case of goods 
biought into Briii»h India by evidence^ of the i>ort of shipment shall, 
in a pros<mtttion for an offbtico against this Actor section 18 of the 8ea 
Ctistumc Act, 1878, as amended by this Act, be pnm*i facte evidence of the 
pla ce or oountry in which the goods were made or produc^Hl. 

14. Coete of D^/entfe or Presscii/foa.— (1) On any such prosecution as is 
menrioned in the hist foregoing section, or on any primamtioti (or an offence 
against any of the sections of the Indisii Penal Code, as amended by this 
Act, which relate to itade. property and other marks, the C^ourt may order 
costs to be paid to ihe^ defendant by the prosecutor or to the prosemtlor by 
tba defendant, having regard to tbe informatioa given by and the con- 
duct of tbe defendant and prosecutor respectively. 

(9) Such costs shall, on appUcatiou to tbe Court, bo recoverable ae if 
thay were a fine. 

Ifi, LmUaiiom <^ |b esgcu <i eit.-**No eodk pt oe muti onae ie mw t fanedin Ihi 
Iset forsfoing eeeticsi shall be corosasneed alter the expiiatimi of Ihrse 
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in 


yem next aftw tJjo oominiaaioii of the or one ymst ikllor Ihofcgl 

disooveiy thereof by the proaecutor, whioherer expiration ftrel hnpponA# 

oftki Gor^nor-GfHerml in Comicil to /eefmellioiif m $$ 
Administration tkitf Act. — (1) The OoTenii)r*Generiil in Council may* by 
notifica^oti in the Oaxette of India and in local oiHcial Caiefteai UmiimI 
inatruotions for observance by Criminal Courts in ^ving to any ol 
the provisions of this Act 

(2\ Instructions under sub-section U) i»ay pm vide, among other mat tom 
for the limits of variation as ri^gartis number, quaiuityi measure, (range or 
weight which are to bo rocognixinl by Critiiinal I'ourts as {lerinissime iti the 
case of any goods. 

17. Imphni Warninty on of marked <iO(ni$ — <Vn the sale or in tho 
contract for the sale of any go<Mlt to arliich a tmtle mark or mark or inula 
description bus Ikhui tippUfs). the seller hhall be dmnnMl to warrant that tha 
mark is a genuine mark and not counterfeit or falsely used, or that the 
trade descrijdioit is not a falm* trade dcHcription within the meaning of tlUa 
Act, unless »he contrary is e*jiressi»d tti some writing signed by or Oil 
iHihalf of the sKdler anti deli%’enHi at the time o( the sale or oontraot to and 
accepted by the buyer 

18. Sar*Hii§ — (1 ) Nothin#; in the Act shall exempt any p^^raon from any 
suit or other prnceediiiit ^ditch might, but for anything in this Aoi| oa 
brought against him 

(Si) Nothing in this Act shall entitle any |>«»rsi>ii to refuse to maka a 
complete <lis«*<tvery or to answ'er any question or intciTogatoty tti wny suit 
or oriier prorvH'iiitig. but such dimHoery or ansavr shall not lie admtssiblo 
in evidence* against such jicrson in any such proiM*cuUoii as ts mentionad in 
section H. 

(;l) N dhing in tins Act shtill la* lainsfriied so at to render liaMe to any 
proiiiH''Utioii or pniiishineiit hii> w’T’vsiit <»f a master resi<|i«iif in lintish Xfidui 
who ill goixl faith acts iii elM^^fierK’** to th«’ instrui'tions i»f such tnastar, mui 
on demand made by or on ladiiilf of the pKisecuief, has givcai full infortkiA*' 
tion as to his umster and as to the instnictions which he has reodvod from 
his master. 

19 PstimUon of Ptete poiAn -For the puqaises of section It of this Aot, 
and clause ( f) of sitction H of the 8**a i'listoms Act, I87H, as amended by 
this Art, the Governot -general In t’ouneil may. by iiotillmtlon in tlm 
QmtiU of imita, declan* what class#Hi of g^ads arr* meludrd in the ftxprstsioil 

piece-goods, tuch as arc onliuatily sidd b^ leiigih or by the |iicce,* 

20. Itetrrm*n€Uton of character of pood* hu sutnfMn^ — tl) The Oorarnor- 
General in Comicil may make rub-s. far the |rtiri*c»ses of this Act, to pr0fld#» 
with raapact to any goods which lairfioit or are allegml to be of uniform 
nuiiibar, quantity/ measure, gaW' wdglit, tor the number of samplss lo 
be scloeted and tested and for the aebwtion of the samples. 

( 2 ) IKTth respect to any gcsKls for the selection and testing of sampiii of 
whicti prufision is not made in any rules for tlie time lieing in fores imdsr 
•ttb-ssciioo ( I b the couiri or of custoina, as the i sai* may bs, luitlgg 
oooastott lo ascertain the nomW, quantity, tusssnm. gauge or weight of tho 
0 oods« shall, bv order in arriiing. determins tbs numlsrr of samplss to 00 
iSS^d^tmkndnmAtknnmmt^m which the samples are to hnm k iA ML 



m 


SSA cvwtom ACT, 


( 8 } Thamirmge of the raniltt of ibe tetiine in ptimumoocl luleo imdor 
•a1>*«00tiod ( 1 ) or of on order under sub-teotion ( 2 ) snail be primd faek evi. 
dmioe of the number, quantity, measure, gauge or weight, as the case may 
be, of the goods. 

(4) If a person having any claim to, or in relation to, any goods of 
wmob samplies have been tieleoted and tested in pursuance of rul^ under 
sub seotion (D* or of an order under sub^section (2\ desires that any fur- 
ther samples of the goods bo selected and tested, they shall, on his written 
a|q)lioatton and on the pament in advance by him to the court or officer of 
enstoms, as the case may be. of such sums fur defraying the cost of the 
further selection and testing as the court or officer mii> from time to time 
reoniro, lie s<*lectefl and tested to such extent as may be piTmitted by rules 
to DO made bv the <iuvenior*Geiier»il in Council in this behalf or as, in the 
ease of gooffs with res[>eet to which provision is not made in such rules, 
the ooun or 'tlHeer of customs may determine in the cirrumstanres to be 
reasonable, the saniph^s being selected in manner prt^scribed under snb- 
•ection (1), or in sub s<*etion as the case may be. 

(5) The average of the results of the testing nderred to in sub-section (3) 
and of the further ieatitig under sub s4*ctioii ^*1) shidl be conc lusive proof of 
the nuinlicr, quantit\, iueatun\ gauge or weight, as the case may ho, of the 
Kood, 

(6) Rules under this section shall be made after previous publication. 

21* /s/ofsirthoa Si io eommifiies of Offenee$-^hn officer of the Govern* 
metli whose duty it i« to take |iart iii the onfurc'cinent of this Act shall not 
be compelled iu any court to say whence he* got any infomiution as to the 
commission of any ofTenct' against this Act, 

22. PmHukmftii of abffmrnt is Indm if ncU don** out of /rufis.— If any per- 
son, biting within iiritish India, abc^ts the commission, without Brituh India, 
of any ai;! which, if (>omnutt4«4l in llntish India, would under this Act, or 
under any S4*ctioii of that jiait of C hapter XVI II. of the Inihan K^nai Code 
which relates to traile, pro|)<Tl.v and oiher niatks. be an offi}Uct\ he may be 
tried for such alietment in any placi^ in Bntiali India in which he may be 
found, and be punisiuHi then foi with Uie punishment to which be would be 
liable if he haa himself comuntUal m that plaet^ the act which he abetted. 


The 8fa CuirroMs Act, 1S7H, Kectb. 18 and 19. as amended 
BY THE Indian Merchandise Marks Act. 1889. 
and Act LX. or 1891. 


18, Prokib*Ucm mperhiinm of goeilc.— No goods speoiRiKi in the follow- 
ing dauaes shall be brought, whether by land or sea, into British India 

(a) any book pinled in infringotnenl of any law in force in Britiih India 
on the wbjeol of copyright, when the proprieUkr of such copyright, or his 
agent, hat firm to the Chief Cuatomt* Authority a notiee m wrihmg that 
nudi oopyrlgnt sulNisli, and a statement of tlie date on whioh it willoiq^: 



Om>B& OMDSB HU^CBAKDISB lUnKS ACt. 


777 


(A) covnterltsit ootii» cur coin whioh pur}>ort« to bo Quoon^t coin of 
or to be coia mode under tbo Kutive CoinHfre Act, 1876^ bat wbioh ia not of 
tlie estnbliBbed afnndord in weight ur iincucee : 

(f) nny obscene book, pamphlet. |)a|)cr, drauitig, paintuig, n>prQeent«tioa» 
figure or article : 

'^(d) goods having applitMl thrrctiMi counterfeit trade mark within the 
meaning of the Indian Peiml C'tHb\ 4»r u false' tmde description wiUi^ the 
meaning of the Indian Merehamlisf Aiarks Ai U ; 

(c) goods made or ponUietHl In yond the limits of the rnited Kingdom 
and British India having applnsi tltm'to any name or Irndt* mark Wing, or 
purporting to la*, or Isuug a t'oloiiiablo tiuitation <*f. the name or trade mark 
of any |)er^on a*ho i** a laaiiuf.tctun i\ dmh'r or tiuder m the I'liiictl King* 
dom or m llntnsh India oiiU'^m - 

(i) the nniue or trade m.irk i>*, as toi-verv applieatioti theriHif, acctim* 
jmnnHl by a d« tiiut* indieatmn wf the ^otHU having Imeti made or 
pr«Hlm'«'il til a phie*' end the limit f> ol the ( tiit<Hl Kingdom 
ard llnti'ih Imlia, and 

(li) the Country 111 whu h that phu e id situat^il in in that indloatiotl 
iudieatt'tt in letter* us large und eoimiiieiioiis as aii) lettf>r ill the 
iiHijte or trade niutk, and in th*' Maine language and chameter aS 
the name or trade uiari.. 

(fl pi«'iH> gixxU, sm h us are tuHltnarily sold by length or by tho |deo<i 
which ~ 

(i) have not MUiMjiii'uously Mtamiiod in English iiumemU on each |dtHMi 

the length thereof iii stundaid )aids, or tn staitdiitd ynnli and 
a irm tum of such a yuid. ain urcbiig to Ute real length of the 
piwe, and 

(ii) have Is'eti uiiaiufaetured }a*yond the limits of India, or 

(iii) having Isstn maniilarf iiit'd wit bin t}e>s«> limits have Im'Cii manu 

faiturr*d ls«yond lie litnits of Ibittsh India in pr. tiuses which, if 
they IV en* in llntish liuiiM. would la* a factory as defimsl in iha 
ItKliati Kjotones A«t, I^el. 

li?. Potpsr m(tk^ <*r<ors n» b> i ta'mn —llie <b>ve^lo^•Ufrtll#• 

ral in (,\»uncil may, from time t** turn, by notih ution in the /sdiVt, 

prohibit or lestnt i the bni*girig * t taking by im*ii oi i»y land g<HKls cif any 
iqiceificd description into </r tmt of lUiUsh iutim or any s^aiciUcHi part of 
British India. 

19a, Hoc aafe, p. T7o. 

OaBAftof Tif£ GovARtfiieKT or Lvnt.i nirui,a Ttfit X^rciJAX MgatiiAgptig 
Mauks A< 1, lHr;9. 

CWewtfo, th« 1 ;/A AorsmAer IH91. 

147 A«<--*ln eim’ciiic of the |M>wei rotift rmi h^ auction Id of Um Indlaii 

Mcrchandiae Marks Act, IV. of I-*' *, and iti ui all mauting 

orders on tho lubjwt. the <iovenior-<*eneral in iUmu.'il is phwas<l m direoi 

Criminal Court# in giving ♦ v* tlio {irovudoiis of tii« Act tn 
{d tnulo dmKsritvtifms of <|uaiittty. imaaure, or weigtit of the goods iptBcUiml 
hmttitder, observe tho fouowmg lurtntotiaim:-— 

IMl m 
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h^mA tnida deienpium of length stamped on wkUe, or eoimrtdcolUm 
pita goodi ehatt tuH be ^med to be false in a xnatenal respect nnleaa-- 

(a) where a tingle length is stamped, the description exceeds the actual 
Iragth by more than-* 


4 inches in pieces stamped, as 10 jards long and under; 


5 

ditto 

ditto 

as above 10 yards and up to 28 yards long ; 

7 

ditto 

ditto 

ditto 

23 ditto 

86 

ditto; 

9 

ditto 

ditto 

ditto 

36 ditto 

47 

ditto; 

18 

ditto 

ditto 

ditto 

47 yards long : 




Provided that the average length of the good^s in question shall not be less 
than the sumfted length ; 

(t) srhere a maximum and a minimum length arc stamped, the deaenbed 
maximum length is greater than the actual IcMigth by more than** 

9 inches in piece goods under 35 yards tong ; 

IB ditto ditto 35 )ards and up to 47 yards long; 

36 ditto ditto above 47 )ards long: 

Provided that no such piece shall measure test than the minimum stamped 
length* 

II. — A trade description of wnlth stamped on yrry, ir*i/e or coloured roWoa 
pin^*good$ shall not be deemed to lie false in a matonal respect unless the 
diMcriptiun exceeds the actual isidth be- 
half an inch in pieces stamiied as 40 inches or less in width ; 
three-quarters of an inch iii pieces stam|>i'd as over 40 inches or 

under 59 inches in nidth ; 

one inch in pieces stamped as inches or more in width: 

Provided that the average nidth of the goods in question shall not bo less than 
tlio stamped width. 

III. — A trade dcscriptinn of count or number, length or weight applied to 

or blta*'htU cotton f^era shall not be deemed to be falae m a material 
respect unless-* 

(а) the descrdicd count of number is greater or less than the actual count 

or number by more than 5]jereent.. pni^ided that the average count 
of the whole of the tarn m question is not greater or leas than the 
desiTibcd count ; or 

(б) the average length of the whole number of luinks in a bundle it lets 

than B40 \ards; or 

(e) in a bundle of yam of anv count under 5, d<^ribed as being 10 Iba. in 
weight* the number of knots of twenty banks eaeb is not half of, the 
number of knots of ten banks each is not the same as, and the nneiber 
of knots of Are hanks is not double, the deiwrtbed count or number «i 
theyamiof 

(d) in a bundle of yam any count under SO described as being A Ihe, in 
weii^t, the number of knots of twenty banka each ta not a qoaittf of 
the ckernbed count or niuabet of the yam ; or 
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( 0 ) m ft bQftdle of ftni of nay coont from HO upwftfd«» tim munlMt of fmolo 
of tftreaty haiikt rorb it not half, or the iiumbor of knots of fbriybftidbl 
ftseb 18 not ft quftiti^r when the deRcribed weight it 10 lh», snil is iiol O 
quarter or sn eighth, ss the cs»e t»ii\ be, when the described wthhlli 
5 lbs. of the count or number of the >srn ; or 

(/) in the esse of Ueachnl t/tmt the described weight exceeds the ftoliiftl 
weight by more than — 


7J per Cf lU 

in *N>nnt8 from 1 to 8 ; 

5 

ditto 

ditto 

from ahoxs 8 to 18; 

4 

ditto 

ditto 

ditto 18 10 «10; 

n 

ditto 

ditto 

ditto .*i0 to 80. 


IV,— A trail** d«‘prn|>tion of etnmf or numh<*r tippliiH) to s hiiiidte of dsMi 
coUvH tforn «lmll h<* s« todicMtiiig It tigth the hunk lw*tng tsken 

to niesKtirt* Hid \nr«i«i, nixI it hhttli he t<fH*med to In* fHlt*^ in ft msttriftl 
rcipt*ct it th** sveriige lenicth of th< hank** in n huiulle ih lea« thsti 811 tyftfiii. 

y, — A trade disrriptiui) of hngtl, spiihed fit of ss*/ kiisf ( of eoltofi« 

ftool. Hex. or »ilk »huH not St d4«*tiied to In* in Inc tit s timtoniil rcspcet 
unless It exceed** ihe actUMl i< ugih hv nvm than I |w*r cent. 

VI — The dimenitofiH of goodH onwheh their length or width is slftOlpsd 
shall 1^ determine*! h\ m<stur<metit in ttit{>erisl ysrdM of dd tnrlies. 

(Signed (\ J 111 lU., 

S«rcfarx t<* the Goiermnent of Indis. 


A(’T No IX or IHhS. 


Paoscp nr rut f;ou bnoh (UxriiAt or Iwdia lit Coimcii*. 

tfir t thr <• « •r i 0 fttr 1 . 1 l ..tt thr 7th f/aecA, 1095.) 


Air Act /o confer mi /S i//^nev 1/ » /f 'rot** uud ttrkm 

pf^ifrn <it»4 tot/h.. 1/1 » m *fht(t » f H* ^ur/rmhr *//«f/it#ie frm%ml§, 

Wbemaii by tJ.r A<i 1*7^' if i», ttiiK.n« of tlii^ 

«l»ct«d thttl the «ti4 Art. i.b. u a| ! lo-** by ffrilw in < ounril. Qal«M 

it IS otherwise prtivided by »ii< h *»rd* r, extend to eyery lintish |)oSft4MMiklOy 
bitt with the following among *»h* r m*Mliho»tioiis, namely — 

No wnrrant of a H4'«cr«*tary of shall I** reqiiir<d» and ftJl j^woi^ 
v**sU*d It* or a*tN tmi). fti.fi «4r rr<itiir*»i to lx done ttndvr iho 
said Act b? tb** Poln** and llic K*r*tary of Htote, Or 

either of ihioi. m relai* m i-» the swrrriider of a fugittvs orisniiiftl^ 
ntuiy be d fpt i te tby the Cioyenior of the llintiab ftlono 
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And wbereai bj the said Act it k also enacted that, if hj any law or 
ordinance made before or after the passing of the said by the 
Legislatare of any British possession provision is made for canying into 
effect within such possession the surrender of fugitive criminals who are 
in or are suspectea ot b(*ing in such possession, Her Majesty may, by the 
Order in Council applying the said Act in the case of any foreign State, 
or by any subsequent order, cither — 

suspend the operation within any such British possession of the said 
Act or any part thereof, so far as it redates to such foreign 
State, and so hmg as such law or orrlinauee continues in force 
there, and no longt*r, 

or direct that sucli law or ordinance, or any j>ari thereof, shall have 
effect ill such Ilritisli |)Oi,sesswui. with or without modiheationa 
and alteruiionK, uh if it w4tc part of the said Act; 

And whereas the wiui Eitradition Act, lh70, was amended by the 
Bstradition A<t. 1H73, w'hich eiiaeted that that A4‘t waa to he eonstrued as 
one with the wiid Act of 1^7^'. and that tin- Haul tw<» Aet« might be cited 
together as the Extradition AcIh, IB7<’ and l‘<7i, 

And whereuH it is <‘Xpe<li« nt to pr<»vidi‘ for the more convenient 
admiuiiiration in Hritinh liuliu of tlo* kuuI Extradition Acts, ltf70 and 
1873, by conferring on Presulency Magintraten and Diatriet Magistrates 
the like p<»werM un<l authorities in ndatiMii t4> the surrender of fugitive 
criminHls an an* hy the said Aeis ve'»tod in Police Magistrates and Justices 
of the Peace in the riutetl Kmgdotn , 

It is hereby eiuieied as follows 

1. (P - This Aet iiiuy hi* culled the Eztradi* 

tioii (India Act lH'.»/),jind 

(2 It shall ctime into f.iree on Hindi dale uh tiu* (h»vemor General in 
('oiiiieil uiav, hy nolilication in the vf Imho, aiqxdut in this 

behalf 

Provided that lu* Hiich date hIiiiU he up]>oiiit<H] until after Her Majtndy 
has lH*en jdeiihed by Ord4‘i in CNeaiicil to dmu t that ihm Aet shall have 
efftxd in JlntiHh liuiui an if it wvie fart of the Extiiulition Aet. 187*», and 
such Onlcr has lx‘en puldinhed in the fiontf* •>/* hui n ’ 

2 e/* 1‘iihi* l/*iv><tOo/f#» omi Joahi'tA *>f I'ntrf itmhr Im^tenal 

Act# (‘ouftn'fd i>w l*r*Auhn(U mui l/o — All powem vest^ 

iu, and acts anthorued or re<|iuied ti\ he dtnie hy, a Tolice Magistrate or 
any Juntice of the Peace in t elation to the wiirreuder of fugitne criminals 
in the P mi ed Kingdom under the Extiaditiou Aets, l87o and 1873, ai« 
herubv vest^nl in, and may in British Imliu U* exercised and done by, 
any Presidem'y MugistniW or District Magistrate in relation to the 
•UXTeuder of fugitive criminHls under the said Act«, 
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way jairpoHrl> kiiMtMuu tiuit 
im tifleiif lb bk^ly i«» b.‘»Miii. 
nutted, l«d. 

by pnblie it«Munt, eiTi to* w 
under Peiiiil i**ab*, }"><•* ti* lo», 
ItVd, punihbineiit b»r, 
by aoret ry, 

i»y eonKpine V. Ub, Ul. 

by matiKatoni. 1 1*", ll-b 
by mbtitfatiHii tbroufcjb b ti* r 

wnl by j«»i»t, 1*1 

tunoealineiit t*f de«ii;ii luiiy 
evidence of, b.: 

deeistoUNi , oil, 11 I*#, u , 

fiimMot rliurK. H, 1J‘>. 1 '•‘•t. l-»» 
h.iw truiUis , 

Indian Men;baudue Murkni A< t, 
uiidt*r« "• * fl . 

liability of abt'ltf*r for 

from that infembd. 

isr.b 

wb4*iitlu» act done la difbnnt 
fnim tbc act aMt4'd, UJ 
of evidence, Ueb 

of offenoo <v>m«iitted out of 
Brittib India* Ui 
of ofteiwo* imder local or apt cial 
kw* 124. 


Abetment— 

of itffeiuva under p4>at Office 
Aet.TU. 

cf trainekm^' in hiimfin Ucingt* 
4r»t) 

t‘f war, 1H8. 

r. Waj;iiu< war, Ae » 
puiuttluio lit for, eumuIttUve ill 
eertuiu en««’M, |’.N 
in eu»*»» t>f tdTeiiee by the pilidte, 
or molt' thiiiiteii pf'iHoiia, I3«t, 
in t'niit' of ttfTenet' puiiiahabW 
with dt'iitli <0 u iUiM}Hii1utioti 
fto life, I.U 

111 eiiHf »d tdfence ptllliilliabltt 
with iiupt iMolllUl'Ilt , liVi* 
wlit'll olb'tlM itOlimitted, 
when tie* ptiHoi) ulK'tt4‘il and 
theabettoi lia^t' difb'ient in* 
teiitioiiH, \» . 127 

MiibM«'«|ni lit k III >w ledge of t^ffence 
dtteM not uiinmiit tii, 124>. 
r Aln'tt M 

Abelo cnt of tun »de-' 
dintinguiwli***! fiiiiii bottiiclde by 
eoli»4<«t. MKb 
eli.uge, 
e\id»liee, lOO. 

UmW ( 1 table, .I'fJ#. 
punii*huu lit , 

A*h« t»eg 

r Hal boui ing and aU^tting, dc , 
IM. 164. 

A tasting by totdief, do.*-* 

bow triable, lot 

}ainu»hiti* lit. toA 
At>4itung detnrtnm— 
bow triable, 16 1, 
puniabment, f»bt 

A^to K o* India cOinfng out Of 
India- 

bi W piininhed im aln^tiing tbe 
aame 4itfenc4« when eomniUted 
in India 

Abetting iniiubcfdinii*ion « 
pnniahificfit, t^i#. 

Abetting nuiiifv- 
bow triable, iM, 
pnnkbnieiii* 
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Abettor- 
definitioxit IH* 

in Penal Code^ includes prin- 
cipai in the second deme 
and accessory before the fact 
in English law, 118 
may be convicted w'ithout con* 
viction of principal, 12^. 
person who would be, 1! absent, 
deemed to commit the actual 
offence if present, 1211. 

V. Abetment. 

Abortiofv— 

9. Causing miscarriage, 402. 

Absconding to avoid service of 
aun^mons, Ac.^ — 
evidence, 195. 
how triable, 190. 
punishment, 104. 

Absence of husband or wife * 
effect on cliarg«* of bigamy, tKlO, 
65b 

Accessories *** 
before the fact, 117. 
after the fact, IIH, 270. 

Accident — 

act done by, is not offence, when, 

71. 

eases ndating, Ac. to m'ts done 
by, 71. 

hap|>cning of, evidence of negli- 
gi'uce, when, 711. 
not niM'cssaril^ eviden(*c of 
noghgtmee, f 2 

section relating t<^ {80\ rtHiuini* 
determination of two sets of 
questions, 71. 

Accounts*-* 

•eltleiiient of, a valuable sihju- 
rity, 115. 

falsineation of. 5$^ 
r* PalsiticatUm of act'ounts 

Accusation- 

estortion by thn^at of, Ac.. 483. 
to person iti aiuhonty, not de- 
famation, 

caufftng barm, nut an 

offencct lu3. 
criminal, division of. IIS 
done by iM'rsuti believing himself 
bound by law, 61. 
done under orders, 63 
midanguriiig life, 414. 

* iablndia omWoB* 


Art- 
joint, 36, 
of judge, 6l. 
likely to do harm, 74. 
not punishable by local law, 19. 
pc^rsons committing the same 
may be guilty of different 
offences, ife. 

pursuant to order of court of 
justice, 61. 

Act done to induce person to be* 
lieve that he will be an object 
of divine displeasure- 
charge, 697. 
how triaide, 697. 
puniHhtuent, 696. 

Ac‘s. omissions — 
ill Penal Code, meaning of the 
words, 116. 

the catiKing of an effect partly 
by t»ne and partly by the other 
iH the same offence, 30. 

Act of State — 
w hat IS, 0r> 

Acts- 

appndix of, 719. 

^ hieh an* offences independently 
of harm, 99. 

certain, not to he affected by 
Penal (’mbs 7. 

offenc e i^onmittiHl by a series of, 
27 


Acts endangering life-, 
offimees ndatiug to, 421. 
evidi'ncc, 422 

gric^vcnis hurt caused by, 422. 
how triable, 422. 
hurt caused by, 421 
nunishment, 421 , 422. 
Admmf&tenng drugs with inteat— 
charge, 4b). 
e%id<'«ee. U6, 
how triable, 416. 
puttishmeut, 116. 

Aom mistral ion of justice— 
pc^rson employed in, may not 
trade, 192. 

Admimstrstor— 

omitting bi exhibit inventoij or 
account, 204. 
Administrstor-Oererni— 
forbidden to tmde, 192. 
Admiralty juHsit^cl on— 
chsige ol offmr under, 14 28. 
ltmiltof,19. 
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Admiralty jurisdiction—. 
of High Courts* 11 
of MozussiJ Courts, 20 
procedure under, 14 
suhstantire lav under* 17, 18 
Admiralty Oicnecs Act. 18 
Adulteration - 
offences relating to, i>o7 
Adulteration of drugs— 
how triable, 
punishment, 

Adulteration of focxl— 
how ti mble, 
punishment, «Ui7 
Adultery— ‘ 
definition, CM 
charge, 6o3 
evidenc* , i)5t 
bow triable, 653 
unishnieut, ttVI 

irth, mauit4»tuaiee, and to Umm- 
b^lgment of eliibi. are 
evidener. ImS 

birth (»f child without iiUMl»aiid s 
uee»'H», »Ve , nulh^ it lit, fi 5 
Bntuli India, (i)mmitu<l out of, 
5 

conwi^ ane«* »h juimmi ' ♦ * < *iim*iit , 

but not mer< tndilK rein* , At , 

6:i<» 

conmvtion net'd not In pi »>i.d 
ns stnetlyas in iu|m . i ot 
constmt IS |Hitoti>( jMrim»»«ion, 
6o#> 

contmuaneo of, fr**sh off m<, 

endenct* muMi 1«* im i*ould 
satisfy tbr ifuaid* ti rt t» ui 
of a rtasou^ibb iiiiin, 
facts must Im’ takt n « oU« * tn« I) , 
655 

instances of c<mm^un<4 . i»^7 
longest gestation t4»o, shoit*st 
iia« lunar months, ♦».' 6 
ndtfd marriage, 65.^ 
opportimiiy, to comutil, not 
suliiuent, 651 

oppiirinnity, sith attachin«iit 
and cruutnai intention, sufb 
cieot, 65S 

proacrution for, by whom t4> be 
instituted, i# 668 
Tiaiiof mart led sromati t«i singb* 
man. notalonc aulhcutit proof, 

m 


Adultery— * 

I with other circumatiiiooa, 

cicnt, 666 

' womtai going to a hrothd it 
j conclusive proof, 666 

i woman may prove tho inters 

I course, 654 

, Advocates— 

pri\ilt»gt* of, with regard to 
I wolds uttered, 086 
^ Affirmation — 

j solemn, iiududiHl m oath, 40 

* V False statomeut on oath, 808, 

J Affray - 

• definition, 178 

e\iile«ee, IMl 
lit>w trmlib, IHO 
punifthnuiit, 170 
Age- 

limits of, with i*e«|>eet to capi* 
iMlity of committing c>66iii0S| 
79 
Agent 

ciiiiiinal bmich <»f dust br. 

piini^liment, C** 3 
liability of, for not, Ae„ 176 
AKgr«/a1ud wrongful oonfins* 
n m t 

ofi« til eH r« Uting iot 427» 

Iimw triable, <42^ 

Aiding - 

ulMtinewt by. 114,118, 122 
Aiicglaoco — 

not shaken off by ac<|uiriag 

fuh igii doiiin lie, 64 «i. 

Alhod bta us - 

(iff IK CM committed by British 

subp Cts III, I 

r Foreign lUJied Hiates, 

Alt^nxl 0001 

d< hvery of, dl3 r. Delivery oL 

I Ac 

passing. ;il3 t». Passing. Ac 
i^ossensiou of. 3|o v pMSSCisiatt 
of. A( 

Alter oci Queen n com— 
passing, .dd r Pnssitig. 
l«os«MwsKm of, dbi r Fosaanalott 
of, Ac 

Altering apt enranoe of coiu^ and 
Queen ^s t 
chargt\ 

evi4cni4, /OU 
how triable, 

punishment, 308. 
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Altering weighs of coin, and , 
Queen’a ooln-^ I 

charge* 308. | 

evidenocy 308. j 

how triable, 3<>8. 

poniahment, 3i)7. , 

Alternative charge^ 
in cases of false evidence, 243, 
246. 

Alyaaantaram law-- 
cohabitation under, not mar- 
riage, 043. 

Americans— 

not to be tranKporied, 4-1. 

Animal— 

duty in keeping, 3r>0. . 

in renal C«*d**, living j 

creature other than human t 

l>oing, 40. 

mischief by killing, 340, 517- 
e. Negligence with respect to 
animaf 

Annoyance through intoxiC;.*ion — 
tj. Miseotuluet in public by 
dnmkifu jko-mui, tV'y. 

Anonymous Ccmnuimc4*!»on— 

V. Criminal intimiilation by an 
anouyiuouH, ^e bOi. 

Any peraon- 
meaning of. 283. 

Apos'acy. effect on marriage of— 
Christian, 047, <#4 ^ <>60. 

Hindu, 04tb 
MaUiitiiedaii, 0.v(^ 

Applying false i,rado desenption— 
evidence, <11 h 
how tnable, bl^. 

|iuiii«htiiimt, <Ud. 

Apprehend— 

omiftKioii to, 2Sr*, r. Omisshm to 
appridteud. 

Apprehension— 

resisianee to, 289, 2t*l , r. Besist- 
anr<» to apprehensum. 
Arbitrator— 
a public servant, 27. 

Arms— 

ol^ce of ci>IK*ciitig. 142, r. Col* 
Icelitig arms, 4tc. 

Arimf— 

oftmoce relating 132. 

Articlea of War^ 
oXempUoik of perst>ni* subject to, 
from operation of ccrtaui 
•oolionB, 134, 


Artificers— 

breach of contract by, 628, 631. 
meaning of word, 629, 632. 
Artist's name on picture- 
forgery of, 577. 

Asiatic power— 
waging war against, 139. 

Ass? u It— 

definition, 431, 433. 
evidence. 433. 
how triable, 4 '.2. 
mere words do not amount to, 
431,434. 

r. Criminal force and assault; 
Ahbault on provocation, dc. 
Assault by soldier— 
r. Alx'tting assault by soldier 
152. 

Assault in attempting to confine— 
evid*‘nce, 439 
bow triabli’, 439. 

, punifthimuit. 4,38. 

I Assault in atlemping to steal— 
ebiirge, 139, 
i evideiie*'. 4;‘»9 

ht»w triable, 439. 
punihlaneiit, 43d. 
t Assavilt in execution of duty — 

' charge, 435. 

evidence, 130. 
how triable, 4'3S. 
puniHhiiieut. 4.'b'j. 

' Assault on provocation— 
puuihhmeut, 432. 

Assault with intent to dishonour- 
charge, 437. 
evideiiet*, 437. 
how tnalde, 437. 
piintHhineiit, 4.47. 

Assault with intent to outrage,—* 
ei»arg«*. 437 
evidence, 437. 
how tnalde, 4il7. 
piuiisbnieiit, 436. 

Assaulting QovernorwQeneral, 
4c.— 

charge, 145. 
i»videnee, 145 
how triable, 144. 
punishment, 144. 

Assaulting public servant sup* 
pressing riot, 172 

Assembling to commit dacoity— 
pnniahmenl, 493. 





AstMnbling iMrsons for unlawlUI 
assembly*- 
ptuushineiitr 179. 

Assembly of five— 

if SB unlawful assembly under 
Sect, 141* person joininp is 

f unisbable under Sect, 145 » 
71. 

joining* 171. 
evidence* 172, 

bowtrisble* 172, , 

V. Disturbing religious 
assembly* 357. 

Assessor— 

a public servant, 2^. 
pw»on»tiou of. 297 r. Penwna- 
tion of juror or assessor. 

Association— . , , , 

in Penal Code, included in 
** person,*’ 25 . 
defamation of, 604, OfO. 
Almosphore— 

offence of vitiating* 341, r» 
Vitiating atmospUen' 

Attempt to cheat - 
when compleUs 529 
Attempt to commit culpeble 
homicide- 
evidence, 395 
how triable, 395 
punishment* 39 i. 

Attempt to commit robbery— 
puntahmeni, 459. 

Attempt to commit robbery, Ac.* 
armed— 
punishment* 492. 

Attempt to commit suicide— 
evidence. 400. 
how triable* 399 
punishment* 399. 

Atmrnpt to murder— 
charge* 095. 
evidence* 395. 
how triable* 395* 
pfunshment* 393, 

AtMmpts to commit offences— 

ehaj^*700. 

endence* 701. 
bow triable* 700. 
pimlehiaeiit* 700. 

Sefinitioii by Blaefcimni* J„ 70ft. 
pci punishsble with wbii^-" 
when offssce so 
701 . 

99 r c 


Attempts to commit offsitoatH-* 
two ingredients* bodaat to oeia« 
mit oitocesndtet done to* 
wmds commission* 702, 
wbat punishable under 8eot* 
511*701. 

Attorney- 

power of, a document, 84. 

Authority- 

contempt of* 194, p. Contempt 
of lawful antlioriiy. 

BANKER— 

broach of trust by, 503* e. Orimi* 
nal bnwh of trust by* do. 

Banker's pass-book— 
is a n*ceipt* 6o8, 

Battery— . . ^ 

Galvanic, mav lie instrument 
for coiinierfriung coin, 3ti4* 

Baser rates 

cheating by publishing Wtongi 
534. 

Believe, reason to— 
dcOnod, iUl 

Belonging to s gang of dsoolts— 

punishment, 492. 

Belonging to e gang of thieves— 
punishiiumt* 

BeneAt— 

I act dune ftir* of a person* 92* 
93, lo0,H»l. 

IMVuutary, is not bencBt within 
thf* moaning of Penal Code, 
hh. f®,92 , 96, lOl, 

Bid— 

tUrgsl* punishmoitt for, 215, 

Bidding for property— 

by public servant* pniiish- 
mrnt,l91 

Bigamy— 
al^etment of* 120. 
ohargr, 6-ftO. 

rvid<uicc for poseeution* 040* 
for defence* 651. 
how triable, 640 

I pnniahment* 609. 

I aposUc^ofiSldi on charge of 

^ oaimot be proved if prior 

marriage vpjd* 642. 
defence of Absence* Ac., not 
available anleee second wife 
Ao<* tafonAed, 699* 659. 

Etada mail esmot oonuaitiiinAsr 
Penal C^^Seoi* 4A5; 641. 
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mtiUnemciwoqioMLm 
of absenoe, ftc.t 661, SSa, 
legal difBealtiee amixig from 
cluuige of religion, 647. 
Maliominedaa man cannot 
commit {quare, ptmisbable if 
he maiTjr a fifth wife?), 645. 
may be proved though prior 
marriage voidable, 6^. 
nd^dt bow far bigamcoa, 646. 
priaoner'a admission of prior 
marriage ia evidence, 6i^. 
second wife competent witness 
of second marriage, 644. 
nnder Penal Code, when second 
marrisj^ must have been con- 
tracted in India, 644 
valid marriage, must be proved, 
though not necessarily in 
same country, 640. 
s. Harrying again during, kc. 

Bill of axohanga— 
endorsement on, is a ** docu- 
ment*’ within the meaning of 
the Penal Code, 34. 
ii a •* valuable m^curit v ” within 
the meaning of ine Penal 
Code, 35. 

Bill of Rights, 161 . 

Birth-- 

conoealment of, 408, s. Conceal* 
ment of birth. 

Body-- 

of persons, in Penal Code, in* 
muded in permm," 25. 
private defetto«i of, 103, r. 
Private defence. 

Books, obscene— 
s. Sale of ohsoene books, 352. 

Boxing— 

V, ConteeU and games, 91, 434. 

Breach of contract of service 
during journey— 
eridenoe, 624. 
how triable, 6M. 
punishment, 623. 
eonaideration or dsUvety necee* 
eav7,625. 

eontsact must ho lawful, 624. 
perms ocmIracliBg and person 
|mtemh ^| 0U8^ need not 


Breach of contract to attand ou 
helpless persons— 
evidence, 627. 
how triable, 627. 
punishment, 627. 

Broach of contract to servo at 
distant place- 
evidence, 628. 
how triable, 628. 
punishment, 628. 
meaning of word *' expense in 
Sect. 492 of Penal Code, 630. 
Breach of trust— 

V, Criminal breach of trust, 601. 
Breaches of Contract Act, 1859— 
provisions of, 631, 635, 636. 
decisions under, 632. 
limitation does not apply, 632. 
Breaking open closed receptacle 
containing property — 
punishment, 568. 

Breaking open closed receptacle 
by person entrusted with cus- 
tody- 

punishment, 568. 

Bribery— 

of public servant, 181, 

9. Gratification. 

British India— 

in Penal Code, what territories 
denoted by, 25. 

kidnapping from, 439, «. Kid- 
napping from, &c. 

British possessions— 
how dot) lied in ** Merchant Ship- 
ping Act, 1894,” 13. 

British seamen— 
offences by, at foreign ports, 12* 
British subject- 
in Native States, oriminal law 
to extend to, 4, 5. 

Buffalo- 

mischief by killing, de., 540. 
Buildings— 

Negligence in pulling down, 
puiushiiient, 348. 

Bull- 

mischief by killing, 540. 
Buoy- 

exhibition of false, 343. 
niaohief by injury lo^ 541. 
Burglary— 

eMMi relatinf to^ used tu Htua- 
trmie ^ Houae-tiu^puMi** 557. 



BuHaI plAQAA** 
tmpMuag on, 367* 

V* TTAB|»a8Bmg on burial |>laoe€, 

Ac. 

Burkandaures-— 
th^t by, held to be theft in a 
dwelfiiig house* 477. 

Buying, &c., any person as a 
slave-> 

punishment, 448. 

Buying minor for purposes of 
prostitution*- 
evidence, 451. 
how triable, 449. 
punishment, 448. 

CALF— 

whether inelnded in bull, cow, 
or ox,” 647. 

Camei— 

misehh*! l»y killing, lkc,t 640, 
Capital offence — 
house-trespaas, to eoiuuni, 600 
r. llouse«tn»spass tu, &c. 
Carrier- 

criminal breach of trust by. 
punishment, 603. 

Carter- 

employed by tiovernment, not 
a public servant, 39. 
Castration— 
an offence, 94. 

Caste- 

inducing man to marry woman 
of biwer, or the like. 633, 
r Cheating by {^temouation. 
Cattle— 

mischief by killing, 640. 
causing mischief by triMipass of, 
648. 

Causing death— 
of pregnant woman. 49*2 
of unborn child, 4<I<1. 
r. Killing while doing some 
other act. 

Causing daath by attempt to 
causa misoarnaga— 
pmushment, 402. 

Causing avidenca to dlaappaar, 

ehaiget 365. 
evidenoe, 265. 
bow triable, 265. 
pimjahroent, 254. 
buuB bava relatioa to an 
dtoee.257. 


Causing hart in oammhiiit 
bary— 

punishment, 489. 

Causing mlsoarrlaga— 
charge, 403. 
evidence, 404. 
how tnable» 403. 
punishment! 402. 

Causing misosrriage without 
woman's consent— 
punishment* 408. 

Caution— 

to one person against anotbar! 

009 , m. 

< Censure by parson in authcHty— 

not defamation, 667t 688. 
Census ofRoar- 
refusing to perlonn dntiai di 
219, 

Certtficsia— 

issuing or signing falia, 880. 
r Iiisumg, Be 

using falsi*, os true, 880. 
a. Using false as true, Ac. 

^ Cheat— 

I attempt bi, when oomplata, 680 
I Cheating— 

I definition, 681. 

I clmrgiv 526. 

< evtdenci*. 586. 
how inside, 624 

' runishment, 62 i. 

Kngltsh law differs from fanal 
C»>do, how, 626 

applicaiion of BecU. 417 and 
419. 632* 

false re]ireMmtation sa banality 

tlfxw mit amount to, 687. 

. may U* i*oiumitted nciwitb* 
standing proseentor had 
moans or kiumledge, 529. 
may lie committed. Chough pro* 
seenbir would have cbealA if 
he couidt 530. 

mere exaggeration doea act 
amount tOf 627, 528 
not eottiiattteil by entoring athf* 
bition without ticket, 631. 
not rommitted by trsvalijiu| cm 
railway in higMnr claaa UMMI 
paid for, 563. 

not oemmittod if p4woacatmr 
ksair falsahgod of Bwtaaait 

m. 


actual 
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Ofmtifig «fid dishontstly inducing 
delivery of property^ 
ohMge, 685. ^ 

eridenoe, 685. 
bow triable^ 524. 
pimishment, 524, 

Cheating by person bound to pro- 
tect interest of party cheated— 
evidence, 524. 
bow triable, 624. 
punisbiiieiit, 524. 

Cheating by personation— 
deftnition, 523. 
charge, 525. 
evidence, 526. 
bow triable, 524. 


punishment, 524. 
maj be committed bj inducing 
man to marry woman of lower 
caste, or the like, 533 
not committed by falsely de> 
posing in name of another, 
533. 


not committed personating 
another in re^tering deed, 
533 


committed by appearing st exami* 
nation in name of another, 530. 

Cheque— 

is a ** document** within the 
meaning of the Penal Code, 34. 

Ohlid- 

between seven and twelve can 
commit offence, when, 79. 
decisions relating to capability 
of committing offence, 79 
exposing, 405 r. £x|)osnre of 
children under twelve, 
leetui, when is, 4o9. 
quick with, meaning of, 405. 
surgical operation on, is not 
an offence, when, 23. 


under fourteen (in England) 
cannot commit rape, 30. 

(In India) can be convicted of 
rape* when ; 454. 

under seven years of age cannot 
commit offence, 72* 
under twelve cannot give valid 
ccoaenttffS. 
with, meaning cl* 405. 

OMtdmn- 

expomg, 127 v* Exposing 
children and olbaiu. 


nsgligenoe tell 171 


Circulating false report wHh in- 
tent to cause mutiny, ffm.— 
charge, 695* 
evidence, 6^5. 
how triable, 694. 
punishment, 694. 

Civil action- 

nuisances under Penal Code 
may be made subiect of, with- 
out prosecution, 334. 
in respectof felonies and oifenoeB, 
when maintainable, 281. 

Claim — 

meaning of in section 463, 587, 
making false, 264, v. Dishonest]|y 
making false claim, 
to bo tri^ by High Court, 22, 

Claim to property — 
e. Fraudulent claim, 264. 

Clerk- 

Criminal breach of trust by, See., 
punishment, 503. 
property in possession of, 83. 
r. Possession. 

theft by, 477, r. Theft by a 
servant. 

Cohabitation in consequence of 
belief of lawful marriage- 
charge, 637. 
evidence, 638. 
how triable, 637. 
punishment, 637. 

Com - 

altering appi*arance of, 206. r, 
AlU^riug apiieaiance, Ac* 
altering composition of, 207. 

V Altering weight, Ac. 
altering weight, Ac . of, 307# 
T Aiterine weight, Ac. 
counterfeit, 299 r. Oountelltil 
coin 

conaterfeiting out of Bidia* 
abetment of, 300, s. Abetti^ 
in India coining out of India* 
definition, 299. 

does not include cowries, im- 
^mped copper, or m«dal% 

of witmg weight* makiag, 106. 

r. Hiking coin* Ac. 

Qora's 9. Queen’s coin. 

1^ Altered eeiii. Couterfaitiair 

eoia, QMn% MO. *0. 
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Ooinfng instrumant— 
iakiagfroin mint, S 06 . «. 'Ming 
ooining instroment, &o. 
Coining tools-- 


makiiigi 4fcc.» S02. «. Making, 
&c., coining tools. 

Collaoting arms, 4e.— 
oh^c» 143. 
evidence, 143. 
how triable, 143. 
punishment, 142. 

Collection of persons— 
d^amation of, 664, 676. 
Collector— 
may hi* a judge, 26. 

Colonial Courts jurisdiction Act, 
15, 

Commissioner— 

MunicitMtl, is public servant 
within the Code, 29. 
Commitment' 

illegal, 283, v. commit- 

ment for trial. 

Committing an affray 
r. Affray, 179 
Committing depredation— 
ehargt\ 147 
evidence, 147. 
how triable, 147 
punishment, I tj • 

Common object— 
offence oommitU'd m prosecu* 
tion of, 163 r. Offence commit- 
ted in. icc. 

Communication - 

made fora f^erson's iMuiefft is 
not an offence, when, lt)l. 


Community— 

any, in Penal Code, included in 
•‘Public.’* 2h. 

Commutation of sentence— 
of death or tramijKirlatioD, 43. 
Company— . , , , 

in Penal Code, included in 
“ person/* 26, 
defamation of. 604, 676. 
Compulsory labour— 
e. Unlawful compulsory labimr. 


448. 

Conoeeling s Uklnspped person- 
pun wh 441 . 

Ooficeelifig design to commit 


evidettee of abetment, 


Concealing design to oommil 
offsnoo— 

must tend or be intended to 
bring about or iMilitate the 
offence, 136. 

punishment of, in ease of of* 
fence, punishable with death 
or trans|H}rtation for life, 134. 
in case of offence puuishahle 
with imprisonment, 136. 
in case of public servant, 133, 
Concealing design to wage wsfw 
charge, 143. 
evidence, 144. 
how triable, 143. 
punishment, 143. 

Concealing offbnder, 272, do. 
Concealing stolen property— 
evidenots 521. 
punishment, 616. 

Concealment of birth— 

, chargt*, 408, 

' evidence, 409 

how triable, 468. 
i puuishmtmi, 40H. 

‘ Concealment- - 

I of offenoi*s, 277 e. Gratifloation 

for. Ac. 

' of offenciw under Post Ofloe 

' Act, 711. 

Conduct 

of pubhe servant., critioiam of, 
hV5. 67H. 

of {lersoti in tiublio matter, eri* 
tK’uiiii of, 666, 678. 
Confinemenl — 

solitary, 66 r. Holitarsy oon* 
fftieiiienl. 

r. lir^ruKtniiient , Wrongful 
ronmiemedt, Wrongful re» 
stmint, 4c. 

Conflagration - 
arn-st of, 74, 76 
Consent--* 

ai t done by, is not an offeiu>e» 
when, 9o, 92, 93 

differemvf betwivm English and 
Indian law os to ni|ie, 99. 
d^iea not etrtiiM« set whicli il hi 
itself an offence, 99 
killing by, 366,383. 
not valid when given by child 
under twelve, 98. 
by tttiosicated pefsoii, 98, 
ttadir Isar, 97« 
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Commit^ 

unde r mitoonoepUcii, 97^ 98. 

abefemant hj, 1U» 118, 12L 

to wage war, 188 . 

to d^^nre daeeii of eorereignty, 

to orerawe Govemment, 138. 
tmwiahaient, 138. 
ohajptera on ** General Excep- 
t£»na/’ ** Abetment/’ and 

Attempta to commit Often- 
oea ** are applicable to, 142. 
Oontompt of lawful authority, 184, 
4o. 

Conteata and games— 
iiigariea inflicted in, no offence, 
when, 91, 43A 
Oontinuanoe of nuisance— 
eridenoe, 852. 
how triable, 352. 
punishment, 352. 

Contract- 

breach of, Ac 623,627,028 e. 
Breaches of contract, Ac. 
Contract of Service— 

». Breach of contract, Ac., 623. 
Conversion - 
moaning of, 499. 

Conveying oomlng tool out of 
mint— 

r. Taking coining tool, Ac., 306 
Conveyingin unsafe vessel, Ac. 

punishment, 346. 

Convict— 
escape of, 289 
e, escape from custody 
for life, murder by, 366 
C^per— 

Unstamped, is not coin, 299 
Copy of tease— 
not a valuable securitr 
within the meaning of the 
Penal C'Ode, 36 
Coroner— 

not liable for defamation in 
respect of summing up. 683. 


j indignity to, 357 
Corrupting water— 
puniabmeat, 8*0. 

Ooundi— 

mmhw of, offence of aesaalting, 
''144 r. Assaultittg Govemor- 
OeMNil, Ae. 


Counsel— 

privilege of, with regard to 
words nttered, 686, w7. 

Counterieit— 

in Penal Code, meaning of the 
word, 38. 

Counterfeit coin — 
im^rtation of, 305 e. Importa- 
tion, Ac. 

passing, 312 o. Passing, Ac. 
possession of, 309. v. Possession 
of, Ac. 

t Counterfeit Government stamp- 
sale of, having possession of, 
Ac., 321, V. Sme of counterfeit, 
Ac. ; Having possession of 
counterfeit, Ac. 

Counterfeit Queen's coin — 

I im[)ortation, Ac., of, 805. e. Im- 
IKirtation, Ac. 

passing, 312 e. Passing, Ac. 
possession of, 310 r. Possession 
of, Ac. 

Counterfeit trade or property 
mark — 

selling goods with, 610 e. Sell- 
ing goods with, Ac 

Countermiting com, and Queen’s 
coin— 
cliargc, 300. 
evidence, 300 
how triable, 300, 
punishment, 299, 300. 
must l>c imitation of coin in 
circulation, 30]. 

uttering or attempt to ntter not 
> necessary, 802. 

} Counterfeiting device for authen- 
tication— ^ 
evidence, 697. 
how triable, 596 
punishment, 596. 

Counterfslting Ocverfimen* 
stamp — 

includes causing one stamp to 
( Bbe another, 880. 

I punishment, 320. 

: Ooun t erfs k ing property meric 
used by public servant— 
eridenoe, 608. 
i how triable, 608. 

I punishment, 608. 

i OcHimerisiting trade er p reperm 
msHi- 

? 0vidmma.6O6. 
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Counterfeiting tmde or property 
mark^ 

how triable» 608. 
pmiielimeiitf 607. 

County Court Judge- 
sot liable for defamation for 
remarks made is trying case, 

' 688 . 

Court*fnarttai— 

trial before, is ** judicial pro> 
ceeding," 228. 

Court of justice— 
act done pursuant to order of, 
61. 

acts of, may be of a judicial 
nature even when not iedenle 
eitrid, 70. 

expression of opinion on merits 
of case decided in, 666. 
is Penal Code, may dimotc a | 
judge, or body of judgtHi, i 
according to circumstances, j 

. 27 

investij^ation preliminary to pm- 
ceeding lM3l<>re, a stage of a , 
judici^ proeeediiig, 228. ' 

investigation dm*eted by, a 
stage of a judicial proceeding, 
222 . , 
officer of, arresting person, 61, I 
69. i 

preliminary enquiry m, in 
respect to defamation, 66t«. 
681. 

pnblication of proceedings of, { 

666, 680. i 

Covenanted servant— > 

a public servant, 27. ' 

Cow- 

mischief by killing, Icc. , 540. 

Cowries— 
are not coins, 2i^. 

Crimes and offences— 
meaning of, 16. 

Criminal breach of contract of 
aervloe— 

lemarks of Indian Law Com' 
misaioncrs as t«>, 622. 

Criminal breach of truat— 
definiiiOtt, 501. 
charge, 604* 
endenee, 504 
how triable, 504. 
pfoniahnuBSt, 508, 504* 

MKaok ha commiUad by wife | 
agaispt hnibaod* 408. 


Criminal breach orifual«-» 
conversion under ohto of right 
may be reason for aequitS^ 


may be committed by a partner 
in respect of partnevahip pro. 
perty. 5(>8. 

may be committed by pledgee 
in respect of pioperty pledged 
to him, 508 

separati' ofTenoe committed in 
rcspiH>t of i«cb separate item, 
6<)2 


r Oiminal breach of trait by 
clerk, it<i. 

Criminal broach of trust by oar* 
ner, Ac.— 


punishment, 608. 

Criminal breach of trust by olerk 
or servant- 
punishment, 508. 

Criminal breach of trust by publie 
servant, or by banker, mer 
chant, or agent— 
punishment, 5u8 

Criminnl force- 


definition, 429 

pcimm a(*(|ttiltid of, cannot be 
t ril'd for causing hurt, 485* 

Criminal force and assault— 
offcnccM ndating to, 428. 
cvidi lice, ‘Wy. 
how triable, 182. 
puniitliriK«fit, 132. 

Criminal intimidation— 
definition, 691. 
chargn. 692. 
evidence, 692. 
h<m trial lb*. 692. 
punishfuotit, 691 
if, anonymous, 692. 
may W committed by threat to 
injure repataiion at decitisedl 
jjK»rsim, 691. 

offi'ucc may be romwlihid 
against several perseme at 
onc<% 698 

Criminal information— 
when iasttcd sgsmst iiiagiiiiiitii« 
67 

Crfmirntl misappropHallon— 
d<«ftnitton, 495. 
charge, 4^. 
evidence, 499. 
how triable, 498, 
pnaiihment, 418. 
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Crlmlnai mlMppiwrlatioii--- 
digtingttiihw from criminal 
l^reach of tnut, 

4uimguifllied from theft, 500. 

Criminal traapaaa--* 
definition, 540. 
eridence, 552, 559. 
how triable, 659. 
ptmiahment, 559. 
who can proeecate for, 554. 
member of joint Hindu family 
cannot commit, by entering 
^tnily dwelling place, 553. 
oiSdnoea relating to, 549. 
difficulty as to meaning of word 
“ annoyance, 555. 
must be in rcapect of corporeal 
property, 552. 

not committed by cultivating 
public footpath, 555. 
not committed by entering oihi- 
bition without ticket, 557. 
not committtMl by infringing 
right of fiahery, 566. 
committed by ploughing up 
burial ground, o55. 
pio^rty muat bo in posaeasion, 

proaocutor need not make out 
tide to land, &r., tivapaaaod 
upon, 553. 

person convicted may be bound 
over to keep the |)oace, when, 
569. 

Criminal Tribes Act, 601,907. 

Culpable homicide-- 
alteration of law as to haaten- 
ing death, 369. 

alteration of law as to tmbom 
child. 369, 

aitompt to commit, 394 v. 

Attempt to commit, Ac. 
by oonaent, 366, 383. 
by omlaaton, what must be the 
nature of such omiaaton, 370. 
cannot be by child under seven, 
378. 

cannot be ineanc person, 873. 
^finiiion, 861. 


dutiee of Judge in chaiging 




^ of drunkenneta on charge 
cl, 88. 

etldenoe,8e7.889, 

howtnalilib887. 


Culfmble homicide-** 
intention, or the like, a neoea* 
sary ingredient, 361. 
is murder, when, 362, 373. 
ia not mui^er, when, 363. 
maybe by child under twelve, 
when, 373. 

may be by negligence, Ac., in 
case of sickness, 369, 372. 
murder may be reduc^ to, by 
grave provocation, 363. 
must bo by person of sound 
memory and discretion, 373. 
not amounting to murder, pun- 
ishment for, 366. 
evidence, 389. 

the person killed need not be 
the person intended, 366. 
while doing some other act, 
361. 372. 

Culpable negligence— 
what amounts to, 342. 

Culpable rashness — 
what amounts to, 342. 

, Customs Act, 1878— 

! sect. 18 —776, 777. 

I 19-777. 

‘ 19A.-773. 


Cyprus— 

offence committed in, 5. 

OACOITS- 

Belonging to a gang of, punish* 
ment, 492. 

Dacoity— 
definition, 491. 
charge, 493. 
evidence, 493. 
how triable, 493. 
puniahment, 491. 
preparing to commit, 492, e. 
preparing to commit dacoity. 
receiving property ac^uiied 
by, 510, r. fteceiving probity, 
Ac. 


f. Dacoity with murder; Bob* 
bery or dacoitv, fim. 

Deooi^ with murder— 
punishmsait, 498. 

Damege— 

connteffmttiig ifade*naxk with 
intent to eauee, 607, e. Com* 
terfeiting, Ac. 

Dancing giri— 
adcttUoa In, not 
OkwahlA 
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Oiiidfiggifi^ 

for mupoM of jnrostitiitioii, an 
oftmoei 452. 

in 0 pagoda, disposal of minor 
gin as, an offence under Sect. 
Sd2 ot PeniJ Code, 452. 

Deaf and duml>— 

treated as being of unsound 
mind, 87. 

Oaath— 

caused bj attempt to cause mis- 
carriage, puniwmeni. 402 

caused m houBe-breaking, joint 
liabilitj for, 566. 

OoTemment may commute sen- 
tence of, 43. 

in Penal (^de (geuerallr), de- 
notes the death of a human 


being, 40 . 

mischief after preparation f(»r, 
543, e. Mischief after, 4:c. 
one of the punishments under 
the Penal Code, 4*2. 
right of prirato defence may 
extend to causing, when, 105, 


106. 

sentence of, may lead to for- 
feiture of property, 47 
how to be pronounced, 4*2. 
through rashness or negligence, 
evidence, 391. 
bow triable, 367. 
punishment, 307. 
pr^^ant woman or unwm 
child, 403, V. causing death. 


Oaoaased person— 

imputation against, may l>c d*)- 
mmatoij, 504,675. 


Deosnoy<— 

public, olfonces affecting, 328. 
Ducted vusful-- 

with intent to destroy, 
542. 


Dudlaration— 

Ihbe, offences respecting, pun- 
tsl^lu notwithstanmng m- 
formslity, 237 . . , 

p. False statement in deelars- 
Uon; using fslss declaration, 


of word in Penal Code, 
•604199 ; 258 

uf dyiiw efidence in 

caass, 457. 
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Deorsu— 

fraudukntly obtainiiig, 264| th 
Fraudulently obtalnittg d^ 
oree. 

fraudulenty suffering, 268, t. 
Fraudulently suffering d^ 
cree. 

Deed of divoros— 
s **Tnluable security’* within 
the meaning of the Penal 
Code, 36. 

Deeds— 

fraudulent, 535, e Fraudnliml 
deeds and dispositioai of pro- 
perty. 

Defacing firopeHy mark— 
eviden(H\ 613. 
how triable, 612 
punishment, 012 

Defamation— 
deOuitton, 604 
charge, iWJ 
evidence. 070 
how triable, 069 
punishment, 669 
oeffnititm of barm to reputa* 
tion, 664, 677. 

imputation on bt»dy of tiemons, 
664, 676. 

imptitoiton on deeesat^d peraon, 
COl. 075 

imputation on jtiint stock com- 
pany, 070, 07i 

ini(*ntion to ham must be 
proved, 072, *>70 

no distmetion Is^twecn vrritten 
and sis^keu, m Penal Code, 
670. 

none if statement true and for 
public gcKid. 6<J5, 677. 
none, unhws oliaracier, credit 
&<*., lowered 004,672,678,676. 
not committed by accusation m 
gfxxi faith. t<} one in hwM 
authority, 608, ^163. 
censure, in good faith, hj m$ 
in lawful authority, 00$ , 681i 
imputation, in go«>d faith, fur 
protection of Uiterest, 608, 


lion, in good faith, of 
m'i conuuet respecting pnh» 
c (incstions, 665, 678. 

lion, w ROdd 

nrvint’s cunduct, 0dl, 878* 





Dithoimt misappropHatfon 6f 
property belonging to de* 
ceased person-^ 
oluu^ge, 49i). 
etidenooi 499»501. 
bow triable, 498. 
pimiahmeiit, 498. 
obai^e must specify name of 
person, 501. 

property must be moveable, 501 . 
Dishonest removal of property- 
punishment, 535. 

Dishonestly— 
definition of, 31 

taking, how defined as element 
of tticft, 467 

DIshonestiy making false claim- 
charge, 2b5 
evidence, 265 
bow triable, 264 
punishment. 204 

DIshonestiy preventing being 
made available for onsdltors 
a debt, 4c., due to the 
oKlender— 
punishment, 585 

Dismissal from service ss s Police 
Constable, threat of— 
not punishable under Sect 500, 
691 

Disobedience by public servants, 
sects. 166, 167 - 
evidence, 190 
' how triable, 190 
punishment, 189, UK) 
Disobedience by public servants, 
sects. 217, 216- 
evidence, 283 
bow triable, 2ff3 
intention a nectwsary logre- 
^nt, 264 
punishment, 282 

Difobedience to order of public 
servant- 
evidence, 220 
bow triable, 220 
mmiabment, 219 

Disobe d ienoe to quarantine rule— 
bow triable, 335 
nmiiabtiieiii^ 386 

Olaposinf of a person as a 
si^e— 

Dia^Sfifofetofon property— 

V. Conoiaiiiig stokn property* 

6ta, 




Wstairtrtn* 
evideno& 358, 
how triable, 358. 
punishment, 357 
Divine dlspleasurs- 

696, tt Act dole to 
induce, do , divine, do. 
Divorce— 

deed of, a valuable aecttiity 
under Penal Code, 36. ^ 

Documents— 

false, 570, a False document, 
forged, 589, s Forged dooumeitt. 
fn^iiig incorrect, 190, t Fiw- 
ixitf in(H>mH;t document 
. ^*>*1 Office servant, 712, 

m Penal Code, meanintf of ^e 
word. 33 •-a 

omission to produce, 196, e. 
Otntsston to produce docu* 
ment 

destroying, 260. e Secreting 
diH^umenta 

foivery of, 576, e Forgorj of 
dueumetits 

seoreting, 260, e Secreting do- 
cuments 
Oomioile— 

allegiance not sbaken by acquir- 
ing foreign dnmieite, 813. 
Drainage— 

mwcbief hy injuring public, HI* 
Driving— 

furious, Sfvudeni tbrongb, gfl, 

V. Rash dnvtng, 84|. 

Drug- 

administering with mteni. 418, 

9 Admmtstering drug, do. 
Druffs— 

adulteration of, 336. e. Adnltcr- 
attou, dc 

sale of adulterated, 337, ». 8dle 

of, dc. 

sale of. as diffiu^tnt dnigi, ggl, 
r Hale of any drug, dc. 

Drunken nesa- 
see InWihmium, 87> 

Duelling- 
oattriikf death by, 
Oivellln|?house-^ 
theft I a. 475 r YliiftteadwdHU 
ing-bottie 

Dying deelaratlon— 

w afUMM* to MM ,1 



7M 


vamsu 


ErFACINO WRITtNQ FROM, 
OOVERHMENT STAMP, Ao. 

I^Qtniliiiieiity $21. 

Efitcl---* 

etiiied pirUy by act snd putly 
by omiaaion, 36. 

Elaf>hant«- 

ntiaobief by killing, Ac., 540. 
Emaaoulation— 

by concent, reaulting in death, 
ia culpable homicioer 04, 385. 
Embexzlemant at Engtish law 
and oriminal breach of trusts 
diatinction between, 506. 
Emigranta— 

nnnaittg to embark after con> 
tract made, 631. 
Endoraement— 

on bill of exchange, 34, 35. e. 

Bill of exchange. 

Bnhaaced pnniehment after 
preriona conTiction, 56 
Entio#-- 

meaning of, 442, 661 
Cntloing away married woman— 
chpge, 659. 
evid^ce, 660. 
how triable, 659. 
pnniahment, 659 
by whom charge must be made, 
659. 

finding ehonld (generally) parti- 
cnlariee part of aeotion, t*63 
meaning of ** detains in Sect. 

Penal Code, 661. 
proof of advances on mrt of 
woman no defence, 661. 
the woman need not l>e living 
with her hnsband, Ac , 661. 
what will raise presnmption of 
guilty knowledge, 660. 
Efaaura nr obiiiarating mark on 
Oeva m mant atamp— 
pimialunantt 382. 

Emimh* 

oinmof aoMBring an, 287. r. 
Hegbgintly awning an 

Eaocmal^w ouatody— 
i4dilk»nil pnnlihaient mnat be 

ho« tadiMit 991. 
paniahaMnt, 289# 2S1. 
lor 1 M»I ol aaaawlly, 293. 


Eunuchs— 

refnaing to give in£orniatioii;207. 
Europeans and Americana— 
tone sentenced to penal servi* 
tnde instead of traiMportatiQiit 
43. 

Evidence— 

causing to disappear, 255. e. 
Cansing evidence to disap- 
pear, Ac. 

destmction of, 254. 
r. Documents. 

false, 228. e. Fabricating fklae 
evidence. 

Exceptions— 
general, 61. 

ExcHIng disaffection- 
how triable, l46. 
punishment, 146. 

Executor- 

omitting to exhibit inventory or 
account, 204. 

Exhibiting false light, Ac.- 
punishment, 343, 

Explanations— 

of expressions in any part of 
Penal Code, to apply to every 
part thereof, 24 

of terms, Ac., in Penal Code, r. 
General esplmntions. 

Explosive substanca— 
mischinf by, r»42. 
to house, Ac., 542 
to vessel, 642. 

Exporting slaves— 
punishment, 448. 

Exposing ohildnsn and others— 
amounts to attempt to mnrder# 
Ac , when, 397* 

causing death by, is mnrder, 397. 
Exposure— 

indecimt# 833, r. Indecent expo- 
sure. 

Exposure of ohiidraik undar 
twelve— 
charge, 406. 
evid£aoe, 406. 
how irtahle, 436. 
if death ensue, oMoider uy ha 
tried for murder oroanahle 
homicide, 407* 
pmiishsient, 405. 

Exprasilona— 

fiTTiililnod in Paaal Coda 21^ e« 

l^^aaalsMMi* 

EatsfH of taMl Oada^ 1« 
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^Extorting by fMr of dMth^ 
fflcauBliment, 482. 

Ejdortion— 
deAnitioiu 461. 
dbwrge, 4^. 

OTid^ce, 484. 
bow triable, 484. 
pfu^hment, 482. 
aelirerr of the property essen- 
tial to, 486. 

is robbery, when, 484. 486. 
public serrant taking ill(^l 
gratification ihay be tried for, 
when, 487. 

9 , Extortion by threat of aeon- 
sation ; Voluntarily causing 
hui*t to extort. &e. 

Extortion by threat ofscousatlon-*- 
ponishment, 468 

Extradition Act, 1879, 754 

Extra-territorial offences, 5, 6. 7. 

FABRICATINQ FALSE EVi- 
DENCE— 

definition, 227. 
eridenoe, 250. 
how triable, 231. 
must be on material point, 227, 
251 

punishment, 228. 

False balance- 
use of. Punishment, .324. 

False certificate— 
falsity must Ik* in material 
point, 252. 

e. Issuing or signing false certi- 
ficate. 

False charge- 
charge, 
etidenoe, :^7. 
how triable, 267. 
punishment, 266. 
caanot be prored while original 
ehai|(6 pending, 260 
hutention to injure essential, 270. 
knowledge must be brought 
home to aoeused, 270, 271 
ttatate of, should be entered in 
the Client, 272 
need not have been made before 
a amgiitrale, 267. 
not^proved mere dismiaaal 

of diatge,2te. 

oUcM pere^ n^tbsg ofikilally, 
may he gnt% of« 270. 

oana no4 OB pasaon aeeuaad, 268* 


Falaa olaima— 
e. BiahoiieBtly mairttig 
* claim, 264. 

Falsa daclarailon— 
falinty mn.t bo in matnki 
pomt, 252. 

Fidse depostiioo— 
in name of another, ta not 
cheating, but giving false evi» 
dence, 2 17 

False document— 
definition, 570. 
making, 570, 576, 5H1. 

False evidence— 
assertions re<]ninKl iu eharge, 
248. 

oontnulict4>ry stab^menta siitt* 
oicnt proof of. 246. 
dt^finiiton, 226, 232 
ciu*h net to Ik^ sULh!, do., •QUa* 
ratoly. 248. 

giving, and other offences rsW 
ting b>, evidence reuulrsd, 
232. 

includes false n*ttim on oath, 
of seiwice of summons. 247* 
includes faliKdv dctxKiiiig in 
name of nnotner. 247. 
ineludiw siippr<*s»ion of evi* 
deuce, t'54 

insiaii<u*s of falMO swearing in a 
judtctal proccKKjtiig tn Ihttg* 
land, 234 

intention must Im averred and 
oroved, 242. 

juairiAl pr«K*f*eding, Ac., how 
proved, 2il2. 

mattf*r mtiii Ik^ within the Jttrkk 
diotiim, 234. 

need not \m on a material potnit 

211 . 

one witness (genemlly) ttisufil* 
cient, 244- 

Penal (*ode goes beyond the 
English law as to belief of 
witness, 244 

pros^fttlon how aksneilomMi hf 
OivU de., 259. 
puniahmeni. for giving erlahrt* 
eating, 228 

reuuiiiles as to knowMii mA 



FafM •victonoe*- 
06Oi. 191 of the Penat Code not 
applicable to Tolnntarj state* 
menti, 248. 

a tal emen ta on which peijiUT is 
aaaigned mnat be ineerted in 
the charge, 248. 
c. OiTing or fabricating falae 
eride^ ; Fabricating false 
evidence, dc. 


False information— 
e. Fnmtsbing false information ; 
Giving false information, 202, 
211/^8 


False Information with intent to 


cause injury— 
evidence, 212 
how triable, 212. 
punishment, 211 
FiHss li^ht- 

Bzhibiting, dc , punishment, 
843 

False mark- 

making and using, 611, * Mak* 
ing, do 

False psfionstton— 
charge, 261 
eridence, 261 
how triable, 261 

f ittuishment, 261 
rauduleni dc , not an 

element oiT 262 

may be with consent of party 
personated, 262 

must be iH^rsonation of parti- 
cnlar individual, 261 
False prstsncs— 

TEmder English law, distingnish- 
ed from '* cheating under 
Penal Code, 525 

Falls Ustsmsnt In dsclsrstlon— 
to be punished in same manner 
as giving false evidence, 280 
Falsa slalamant on oath— 


<diifga,20» 

avidsnoe, 210, 

how triable, 200 

pnnlahmeni, 200 

false latum of service of snm* 


mm UXk, under sect 103 of 
Panel Code, not Sects 181, 
211,247. 

if mads in slags of jndtetal pro* 
casdinc. Sect, ttl d ^ 
PmlCa^inamOiaaliln, 210. 


Falsa stalemant on oath— 
not a legal offence where matter 
is beyond the jari8dietion,294. 
before Income-lka Commk- 
sioner falls under Sects. 193 
of Penal Code, not Sect. 181 
211, 234 

Falsa trade descrlpllon— 
definition, 613 

V Applying false trade descrip- 
tion 

V Selling goods with false trade 
description 

False weigms and measures— 

V Weights and measures, 324. 
Falsification of accounts— 

charge, 598 
evidence, 599 
how liable, 598 
pnnisbment, 598 
Faruksbad Rupee-* 
is Uaeen*s coin, 299. 

Fear of Injury — 
renders consent invalid, 97 
Ferry, public- 

use of private feny-boat in 
vicinity of, 221 
Fencing — 

V Contests and games, 91, 434. 
Fictitious postal stamp — 

evidence, 323 
how triable, 323 
punuihment, 322 
Fight- 

dcatb in a sadden, 366, 383. 
premeditated, 887 
Fighting — 

v Contests and games, 01, 434. 
Fine- 

amount of, 47 

imprisonment in default of pay- 
mimt of, 48, 49 

to terminate on payment of, 49. 
in default of payment of, tm« 
gisonmeni may be ordered, 

must be levied by court sen- 
tencing offender, 49 
one of ptmishmenla under 
Peasl Coda, 42. 
payment of portion of, 50 
time within whkh mm be 
levied, 51 

when limil not enpresesd, mK* 
sriled, bat to be emseiva. 



mil. 


«ll 


mob done dnmg» 75. 
mischief by, 

to dwelling house, dc., 5iS. 
to vessel, M2. 

Fireworks— 
negligence as to, 847. 

Rsh— 

estching, when theft, 461. 
Fishery— 

miohief to, 644, 545. 

Five— 

SMembly, of, 171, v. Assembly 
of five. 

Food — 

adulteration of, 83 7. v. Adultera- 
tion of, Ac. 

sale of provisions, 337. v. Sale of, 

Ac. 

definition. 428. 

V, Criminal force, 422 v Crimi« 
nal force and assault. 

Forced labour 
evidence, 45^1 
how triable. 449, 
punishment for, 446. 

Foreign alMed States-- 
offences by st^vants of the 
Uueen in, 4. 

Foreign Jurisdiction and Extradi- 
Hon Act. 1870,754 
Foreign pons- 

offences by British seamen at, 

12 . 

Foreign Prince or State— 
offences'within territoruw of, 4 
Foreigners’ Act- 
obstructing officer acting under, 
219. 

FoHbhure of property- 
may be adjudi^ on conviction 
of what offences, 47 
none, on sentence less Utan 
tiwnsportation or seven yceni* 
imprisonmeiit, 47. 
one of the punishmenii under 
the Penal Uodr, 42. 
tm^on the offhnder ineapabte 
of ici|iiinttg ptopeHy, when, 
46* 

shonld be lee c rved for alvocioos 
crsfgfnvatsdoffeneei, 47. 
Ferfed-Jecomem— 
denMon# 669. 


Forged documenhi** 

offence of using, 589, e, Usfaif 
forged document. 

•• offering ** or utteriim ** die* 
tinguiibed from paymg and 
putting off,** 590, 
c* Having possession of forged 
document, Ac., 595, 

Forgerjf— 

j definition, 570. 

) charge, 576. 

evidence, 676, 

I bow triable, 575. 

punishment, 674. 
must he of a document, 576, 
falsification of rciHird, when not, 
566 . 

fraudulent intent must be 
shown, 583. 

how handwriting may be prov* 

ed, f*8<S 682. 

making document in fictltions 
name may amount to. 560. 
man's signal urt* of nhi own 
name nisy aisiount to, 573. 
may Ihi coitimiited by band of 
another when, 5H2. 
may be committed notwltb* 
standing defect in fabricated 
document, 578 

may Ih^ comiiiittcd even ihongh 
guarantees given to greater 
amount, 584. 

may lie eomtiiitled though no 
{M«ni#in aetiially demnded, 

683 . 

may tie negatived bv acquies* 
uf person whose ttsam 
is tiled, 584* 

of dtploms, English law differs 
from Penal 567* 

Forgery— 

r Forgery of record ; Forteryof 
valu^te eceurity, io , 574, As, 
For^ry for the purpoom of eliini* 

bow^Hahle, 675 
paoiehinimi, 576. 


Fergery of record 
alteration of police diary bFhead 
eoostahie iff 567. 
how triable, 575. 
pnnkhmenti 67A 





of voNmIHo teeurf^ or 


oTidenoe» 568. 
liow tmblet 575. 
putnobiiieuty 575. 
moj be committed by forging 
will of living person. 588 
moy be committed b^ febricat- 
ttig will of non^euetent per- 
son. 68B. 

For|[ery to harm reputation^ 
eridenoe, 589 
bow triable, 575. 
pnnisbment, 575. 

Form— 

of charge, v. tinder the sereral 
offences. 

Fouling spring, Ac.— 
eridenoe. 841. 
bow triable. 841. 
pnnisbment, 840. 

Fouling water and atmosphere— 
offencee relatitig to, 840, 841 

Framing Inoorreot document— 
eridenoe reqcired. 190 
bow triable. 190. 
puttiabment, 190. 

Fraud-— 

definition of, 3l, 82 

Fraudulent claim to property— 
ohaigc, ^ 
bow triable, 264. 
nunisbment 264. 

Fraudulent deeds and dlapoai- 
tions of property- 
offences relating to, 585 
obaige, 586 
eriimce, 
bow triable, 536 

deetruotion, *o., of 

wMI| go., 
bow trlobU, &»7. 

Vaaitkamt, 6.7. 

iooomoat may b« 
^wiable aeouriiy " under 
ralating to. 697. 

Fmidulint dIopMtiono of pn>- 

perb^^ 

deeds and dmx>* 
•Hioiis,585,*c. 

"'•frtsgs osremoi^. 


Fraudulent marrlags oaramony. 
go.— 


bow triable, 687. 
pnnisbment. 637* 

Fraudulent removal, do., of pro- 
perty— 

bow triable, 264. 586. 
pnnisbment, 262, 585. 

Fraudulent transfers, do.— 
offences relatinff to, 262, 585. 
cbuge, 264, 5!^. 
evidence, 265, 536. 

Fraudulently— 

in Penal Code, means, with in- 
tent to defraud, 31. 
differs from iUei^y, 82. 

Fraudulently executing deorae— 
evidenoe, 265. 
bow triable, 264. 
punishment, 264. 

Fraudulently making fsise mark 
on package, do.— 
evidence, 612. 
bow triable, 612. 
punishment, 611, 

Fraudulently obtaining deeree— 
bow triable, 264 
punishment, 264. 

Fraudulently suffering deoree— 
bow triable, 264. 
punishment, 268. 

Fugitive Offenders' A T881, fi, 
72a 


Furnishing fsise information- 
evidence, 204, 212, 259. 
bow triable, 208, 212, 258, 
punisbmeut, 202, 21 1, 258. 
QA^IN, WRONQFUl- 
definition, 30. 

Qalvanlo battery- 
may be an instnunent for 
eoanterfeiting coin, 804. 
Oames- 

r. ConteaU and gmmesi 91, 484, 
Qang of dacoits— 

to a, punialimeat^ 492* 
Gang Of thieves— 

Bdonging toa, pnniabamnt^ 492. 


^'be," and its derivalifei^ in 
Penal Coda lo app^ to eilber 
eea.2i. 

Qeneral Cxoapdeiie— 

every deftnttieii enlijeel lOb M. 
OeiNMrei ixplmieliofui-gl. 
tiUnm,*o^imfmmiCot0»K 





Ml 


ia,m. 


cSarmat, totoraenoftondsT, 280, 
V. Ofiriiig gift, iso. 
talcufft to screen offender, 277, 
V. TMdng gift, d». 

QMfigfotse iniormstton to osuss 

Injuiy. do,— 
evioenoe, 212. 
bow trisble, 212. 
punishment, 211. 

Giving fsisa information of an 
offsnoa— 
endenoe. 255. 251^ 
bow triable. 255,258. 
pnniabment, 2M, 258. 

QMng or fabrioaiing false avi* 
denoe^ 

abetment of, 254. 
cbmge, 231. 
evidrace, 232. 
bow triable, 231. 
punishment, 22H 

QMng or fabricating false evi- 
dence to convict of capital 
offonce — 
evidence, 249. 
how triable, 231 . 
punishment, 229. 

Qmng or fabricating false evl« 
denoe to convict of offence 
not capital— 
evidence, 249. 
how triable, 231 . 
pantshment, 229. 

Good faith— 

aeis done in, when not offence, 

eommunication made m, when 
not offence, 101. 
dnsaareneoesearyto, 40,70, 71, 
ia aaaential to the operation of 
Penal Code, aeota. 75—71', 51, 
*58,70,71. 


m or 
to 


in Penal Code, what 
paracsM denoted 1^, 

! — , ^ In 

* to 


otlSSkor 




inuKla asirienoi, 43 




O nve rni noot c*f 
In Penal Code, what offeers 
dmolait^.tb* 

101 M 


Government etamjpa«» 
counterlsiting, 820^ t. Ckuwlci^ 
feitiag, do. 

effheing wiitog fronii paniah* 
m^,321. 

erasure or oblitemting niiihon» 
punishment, 322. 


do , for oountenfeiting, pun* 
ishment, 320. 
making, do, instrument for 
counterfeiting, puniehuent* 
320. 

offencee relating to, do , 320. 
evidence, H23 
how triable, 323. 
using one wliioh hss been used 
b«lore. punisbment, 321 

Governor-General— 
offence of amaulting* 144, v. 
Assaulting OovernorCkmeral, 

not subject to jurisdtcUon of 
Coarte, 94, 05. 
bis power to arrest, 55 

Governor of Presidency— 
offence of aesaiilting, 144, e. 
Aeeattlting Govemor-Oenavnl, 
dr 

not subject to juriaditkoa of 
Courts, 55. 

Qratiheetion for oonceelment of 
offenoee— 
charge, 279 
evidence, 280. 
how triable, 279 
punishment, 277, 278. 

Qretifioetion, iilegsl— 
giver of, dtsoumifted for o0ke, 
189. 

guilty of misdemeanour, 159 
offences relating to— 
evidence, 155 
how triable. 185 
punishment, 181—153, 
paU^ servant taking. umy N 
tried foresiortiott, when, 155, 
ial^, in order to inittineo 
mihhe eervsnt, pu nlah m anl 
lor, 153 

Grievous hurt— 
ennmetmlion of various mmk 
410, 

9 . Toltwiarily esosbg grftevwii 
bniitde. 



Ortovova huft, HL 

/i^SStSSSKS. 

Quirdfkn^ 

D ]>irfid •iiiw4ia«i, 48ft. 
HMITUMi OEAUNQ IN 
8UVES- 
jntniUluttent, 448 

Habitually daalin^ tn atolen pro- 

e^d«iiCQ, 520 
panliihm^nt, 510 
Hand\yfitlng- 

bdw piDVoa in CMOS of icrgory, 

poraons hired lor unlawtnl as- 
•ombly, 179| e UxdMvfni m- 
wumhly 

word net definod in Ponal Code 
. Of iO Ibglish iMT^books, 276 
Harbourioff a dasarter— 
how 154 
provimon of Pemd Coda, sect 
136L not to axtewd to wife 
hamnnng her hasbandi l&d 
pnnlaliiiieiit, 153 
Harbouring an ofUstidar^ 
charge* 275 
ande]ica.g7d 
how tHal^ t75 

cowpaired with offence of being 
an aoaaaaory iflar the itot, 
276 

axoeption m the aaaa of hnebaiid 
or wile, 278, 274, 275 
HarbouHOg an oManaar^ 
offence ninjr ha comiiiilM by 
Mflaiaagaiiathar, 276 
ififfinoa of pnfaon haibanrad 
nMtilbeewplite, 2}7 
huihowut roSbem or ^ 

m 


MMlnnifiiMe nod niniila 
m raapaa t of amjr andnaay, 

«i raMl Ood>k 164. 


aiding cscafio of nar^tff- 


act canamff alight^ nci aii of* 


aci likely to iU), 74. . 

Having poaaassion of oouiilerfolt 
Qovernmant s£amp— - 
nnmahment, 221 

Having poaaaaaTon of flctitioua 
poatal stamp— 
panishment, 322. 

Having poaaasidon of forgad 
dooumanl, ao,, wHh Infant to 
usa It— 
evidence, 59$ 
how triable, $95 
punishment, 595 

Having poasassion Of Inatrumant, 

I do.| for oountarfamng Oov- 

I arn mant stamp— 

punishment, 520. 

Ha- 

I and ita deriaatirea, in Penal 

' Code, to apply to either sex, 

24. 

I Health- 

, public, offences affecting, 328. 

Halptaaa parsons- 
breach of contract to attend on, 
327.9 Breach of contraot^dc. 
Her Mijasty*a dominions— 
how defined in ** Verobant Ship* 
ping Act, 1651,- l«. 

High Court— 

admiraltv furiediotiob ot^ 11, 
claim to be tried by, 22. 

High aaaa- 

offencea on. 7. » 

aete eh« 9 ra u POteee (m. bMMt 
OOBStStot, oSeiM, at Sjn&ak 
law. 18. 

law Md pmeadun ki ya^pacipC, 

pb^ of IiigidMv* GMaaQ to 

HIH^^ 

ti Indbaada Mmc, 

645.* 







Hindu~ 




to , lf < ^0l l> 0^I WB, 


woman migr be gtultj of bigamjr, 

pmre» sep^grabbi Mtijt dr- 
{ bas&i^^ 


wsre- 

1*1* 1. i, '> LkJ. I oJMttgO. «®>- 

(aUBg ^ faffaor OTidoBoe, 867, 

>p noliBoiifa# ^ d7J. &», 

mmajbogniityofbigMnj, ■ 

^ with Intieiit to ^om 


f > JitHdifi 

I f fir * 

( 

i * axm^ 

^ U 


p* %lawfiil ASiomb^, l(7o 

iot iwtafied bj aiijr provocation 
wn^ malice cxiata^ u79. 

00 4iff}mda$do,119. 

n. Culpable bomiddo 

^ ^Sibief lyr kiiling^ lo , 540 

House— 

p. Theft in a d wellmg-houao, 47^ 
Mouae-bfWAklng— 
definition, 550. 
ebard^, 552. 
evidimcc, 55fi 
boW triable, 552 
punUhment. 552. 
Housebreaking, &o., accompanied 
by grievous Hurt, Stc — 
charge, 567. 
evidence, 5<i7. 
how triable. 567. 
ponishmeut, 555. 
Hwsebfeiking by mgh* - 
definition, 652 

einaenoe, 5o5. 
howiiiable, m 
pnniahment, 554. . . 

HousebreaktHg by nlgfr, 5tC., to 
commit oWsnoe, «c.- 
dWtooeB 555. 
how triable, 555. 

mrairtW 

HttuBMMwkiiig to oorttmR ollinoo, 
A«— • . 

dnimSSi. 




,i«ir ifuiiiNn, ,p«. i , 

with indMit to ioan|ti4tvk^i 

e. littrHhd hobde-^treaiiaaii 
Honse^mirpiii efittl 
de. 

House-trespass afier preparation 
to cause hurt, 
ponishmant, 551. 

House-trespass to CjOipmit cepllat 
ofienoo ^ j 

punishuient, 5i|i|. 

House-trespass to oommil o#inoe 
punithabis with impnson* 
moot— 

puAishmeuti 560o 
House-trsspass to oommit ofbhca 
punishabH with trsnspOflP* 
tton tor INb— 
puiintiment, 56*) 

Houie»trespiuiS with intent, Ao« 
rharg«% 651 
rvidriw^r. 561 
how triable. 651 
Human dwelling-^ 
iiiiei hiuf by fire, Jtc , tiu, 548. 

Hurt- 

drfiiiitton* 416 

raasing. In rsimi^tting tobbeiy, 
pimtshusimt, #8 
0111*1 bief afb^r irbtper^loii fifi, 
piintibineot, Wfi ^ ^ „ » 

r Urtevous hurt, 
cattctod htirl, 

Hurt CMumd by ad aOda^wing 
iitO - 

ptmishsaent, 481. 

Husband— _ . * . 

nadB, «78 , MMn hnOml 

IU>W> robritowS^ 

mtSlati htmih «f 

iDlEfitllOAtlONh' • • M > 


''T±rW 

UW«w4)M«l 


t^Lsst'.nr 

fujk i ''U * n jitw 
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nmix. 


Htafai flommttiMiit lor trM» 

nnMk 

lltifttl gf»lfioi i Wott> rioaMfig— 

#> Oim ti float ao a, ffl igtl, 181, 181. 

fulklie nuikiiig. 283, «. 

PttUk semat nakuig, Ao. 

INtfil puroHtum or bid-* 
iaoladat mock bidding on sale 
hj migwtrate, 219. 
bow tfii£lo, 216 
pimitbaoiit, 216. 

Illogftimato child— 
proper goardian of, 446. 

tlluatrallona— 

dodaitiona wd penal piovieiona, 
to be anbjeet to oeraun exeep< 
tiona, 24* 

Immoveable property— 
oaiiaot be made liable for fbe, 
61. 

Qnaneneibapa after death of 
oftender, 61.^ 

can no t besnbjeot of criminal 
bfeaob of tmat, 604 

Importation, da, of oounterlait 
coin, and Queen*a coin— 
eb^, 306. 
eridwoe, 306. 
bow triable, 306. 
nimiabnieat. 305. 

Im^rMUon of m«M toliwa-. 
■uqr be prohibit^ 819. 

Imporons elWM— 
paakbmenW 448. 

IffipriMnmwit— 

IM tnei oAMMMpmiialwUe bgr, 
■y be puttabed b, 8 m 

WtamoB in “Birde. Jvam," 
486* 

k dateilt ol p^jneent o( Im. 
alte Mit of iaipriaauwttt 

SSSS^fJ*****^ of IM 
Ml* of tenaMooediBf toeir. 

eC iAi4 deaei^illoB, 3^ ^ 

k bgriB i JI ifbMfaepeidor 

wbiaiilbiap^ bat 


Imprisonment— 
wben ^enM pnnIriiaWe bp Cue 

tanas ^Temed by seel, it 
of Penal Code, not sect. 66> 
48. 

msy be ordered in defsnlt of 
payment of fine, 48. 


one ox tne pnmsnments muier 
the Penal Code, 42. 
sentence of, Oonrt msp order 
aolitsrj confinement on a cer» 
tain scide, d»., 66. 
map lead to foi^itnre oi pro* 
when, 47. 

suDstitiition ^ tranmortaticm 
for, nnder Penal Code, Sect. 
69, cannot be in of 

two seaieaoes added together, 
46* 

transportation (in certain eases) 
mMf be snbstitnted lor, 44. 
two descriptions of— e«i., rigor* 
ous sad sim^, 42. 

Imputation— 

for protection of one’s interests, 


Includes— 
meaning of, 26. 

Inoorreot dooument— 
e. Fnuaing inoonect document, 
190! 

Inoorreot reoord— 
pnbUo serraat fnuaing, 282, a. 
Pabli^serrint ftaming, da 

Indecency— 
e. Pnblie deoeopp, 828. 

Indecent assault— 
when not attempt to oosunit 
rspe^ 467 

Indeoont exposure— 
bow far ^o orided lor in Penal 


Bntiili,insnttlagd!,2le 
Government of, msimiim oil; 86, 
Indian diHeilan lImvIcSs aS 

m- ^ 

Indian Smi gi eiion Ael"* 
c g inc m nnfisr^liT. 



Mwx. 


. m 


tiMllaii HwrefiancliM liarks Aet 


almliiifmt wular. 7* 
inrdarofQofemmeiittmder, 777. 
Ifidlaii Oaths Aot,1873, 756. 

Indisn IHinsI Coda— 
admiralty Jurisdiction, docs 
not oust, 3. 

ooKtaiii Acts not to be siraoted 

dsluiitio& of czpresaious in, 2k 
extant of. It 2. 

nnnishment under, who liable 
to, 2—4. 
abort title 1 

tarvitories sifeoted by, 1. 
ifidian Post Office Act, 1806— 
offences under, 708. 
abetment and oonooalment of 
offences under, 711* 

Indian Telegraph Act, 1876- 
offanoes under, 713. 

Infictlon— 

oflanoee relaling to, 335. 
Information— . 

giring false, 254, 258. a. Giving 
f^Jbe infortnatioft 
of offence, omitting to give, 258, 
e. Omitting to give, Ac. 

to police, mast bo true, m 

not ill a stage of a jadicial 
proceeding, 232. 
e. Omission togive information, 
FurttWDg falsa information, 
Ac. 

Injunction 
Saobedianoe of, 224. 

InJuHng plaoe of worahlp- 
evidanoa, 358. 
bow trial^, ^ 
mmtabmant, 657. 

* ittfssial Code, maaning of tba 

» word, 46. 

In eaetbNia lulating to negU- 
Moa, Indudei barm to pro- 
parly, W* 


neA fft Mf iUdi*!* ^ 


ilbal at 81- 


Instigation— 

by leUar sent by poet, 181 , 


IM. 
counliflbllliiy 


o,tri!fNi8oimiiid,8l- 

*•'**^**^,111,118,116. 


in fondgn tern 
Instruments for 
coin— 
what tie, 669. 

e. Making, Ac. s instmineul, ASii 
posssscioa of instnimeat, Ae. 
Instruments hr counterfei1n| 
Cuesn's coin— 

V. Making, Ac., instniaiafit, 
Ac, 302. 

Insubordination- 
Abetting, punishment. 153. 
Insult— 

to public servsni rittiog in a 
judicial proceeding, 296, r* 

• Intentional insult, Ac. 

Insult, Ac.— 

r. Inicuttofial insult, Ac*, 696* 
Insulting the modesty of a 
woman— 

r. Word, Ac , intended to Insult 
Ac., 698. 

Intent— 

to defraud, without power, 81, 
joint, 36. 

Intention end will— 

necessary to mme, 7# . 
Intentional Insult to publie servant 
•itting in judiciei pro c eed 

eriJence, ‘96. 

bow iriabtct 296, 

punishment, 296. 

nature of j|»i^eeding ought to 

Intentlo^ * InsuK whh Intent to 
provoke breech of the peeoa- 
evtdence, 694 
bow triible, 694. 
punisbtnent, 693, 
tn&nlionelly ealMng or elding 
eecape, 266, As. , 

Inteniionelly running veeiil 
' aground wHh intent to eom« 
mUtlMiA- 

,546* 


Inferefl— 


msiwi*'— ... M 

for proMUIw U 

In eMI ,W IW»ii 

pnniiiniwt ioraoi MMWMiMe 
264* 



'Wh. 


Kilirrupam to JudteU p r oowd- 

iiai»)|>leni 
tu « ..M ' ,.t 

plKiki3on— >n 

V. Ofiaiiaal iatunMutioB. iBltr 
» . ffllWW* >a •»» 4Wr! 


BsitmSpW ^ 


ftenomoii, • * ^ 
tOp m 

paftoii Itbooriiig Yu^der* oftonoi 

misolfM by cw^Mitik, 541* 

dlf^c^by CoaH of 

iiA^stiM tif 4 Jadi5la4 |r90^- 

naj unoatit to dofamaiion, 
tffMulaHtv of propaodingap^ 

my bo glT9i^ In 

apiteof, 937 
Ifflgittion— 

"Kw & *1?**“ **' 

fWl'r * ***t"** v* w 

^%fiiilttoa bk't nader ]t(otal 
Tokcsaa Act SL?# 

laauing or aigning Iklao a*ffi5» 


bow triabk, SSt 

^Abad’in the aane 

myuwLa? fi»Nt ftA** w-, 


PA* p poUio Mnwnt, 


dCHNIIIO AS86M9I.V QF.nMir- 


«l»wet^8ip;4!l,<IS^O rtamni 

o^ot be ihqowto^ W 

datjea of* in cbamitf^in on 

^ bf 

pable bomicidep 387 ^ . 

im, 9em^^eo&ti 

defno^b]r|2df ^ y 

matiott, 686 * ^ 

public acrrant, 27, ^ 

dudgmoiit*^ j T j 1 t u 
Mt dftadi $a br;8M‘ 

an oj^encoi 6ljw, ^ ^ 

etarn'm U ^6a|iSii 

munitiea of, 66. » ‘ ‘ ^ ’ 

Judicial proceeding^ 
intent^iott^ e Ime^- 

ruptioa to, Ac 

atagc df, what the tfordft lb* 
dude, 228,326,232,^ 

Jurbdietfort-— ^ 

ialao bndegee ivoet be giren 


ntonalj 


Ucefdni Ter* 

iob, l2bi» 


a pablfe oertant, 27 
peraonation of, 287, v POitan*, 

ationof, Ac / ' 

Juatioe, Court of*^ , * 

irhptdeiKJtodliiy,^'' 

KARNAM— ^ • «>. 

IB wbat mpaetlKpAMWyiMfttot 

m. ^ i"i 

®«i*4 ’ '"* 


pi. 
M«Pim#i 
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pinddhineiit, 440. 

9 . Abduotioii» Ac. 

Kidnapping a woman to compel 
marriage, ac,— 
imijiiihmTmti 44L 
Kidnapping, Ac., child to ataal 
property— 

(PmualixaeiiAi 441. 

Kidnapping, Ac., in order to con- 
fine secretly— 
piyiiahmeitt, 440, 

Kidnapping, Ac., in order to sub- 
ject to slavery— ^ 
oommitted in ^riea or ut Aaui 
out of Uriiisii India, 4S0. 

441, 

Kidnapping from British India— 

Kldaapiplng from lawful guardian- 
ship- 

. Aefiwtioa, 409 

Kidnapping or sbdoodng In order 
Mto murdar«« 
pnnisbment, 440. 

Killing- , . ^ 

. oue piMwa when idlimdfntf to 
kiUsnoihcr, 372, 

Kilting while doing some Other 
alSSli^oB Of Ac law S4 to^ 

392. 

KuMcarnI— ^ i l i.i 

false report, ptBUshabw 
mider Penal Code, aecta. 2l8^ 

UiOUR- 

f . Unlawfnl oottkpulwMT labour, 
448. 

Labourartw - . ^ iWi 

Inwaob of 

.aiealdittoPtrevd, d29» 888. 

*^iii^5rfbyd<atidyiiif, 341. 
471- • 

“saesf*""*" 


is nol iiaessMn% i 
song, 835. 

Law— 

looalt idieaiiing of, m PMI 
Code, 8^, 

special, meaning of, in PmwI 
Code, 89. 

Lawful authority-**^ 
oontempt of, 194. 

Lawful guardian-* 
in relation to kidnapping, deft* 
nitton ol» 489, 443. 

Leeee, copy of- 
a C^yollenMaftft. 

Legel FTaotltloner*a 
no affirmation can be adadtja* 
trred, in tn^nbry aihlep, 889. 
Ugal puiOahiw^ 
uiraning of, 28A 
Legal remuneration— 

of nubUe •sfranl* not tasldoled 
to wHat be co#i kwlaity de- 
mand, I8U 1 
Legally bound to do*-* 
m Penal ('ode, maamag el Im 
woi^s, 89 ’ 

Letter sent by pcab*- . . 

abrimmt by 
ib rough, 121 
nlwring marks en« 711. 
breaking open, 708* 
eeorstiiig, 7M8* 

•ending, unpaid, Ac.| 718. 
ttoaliug, Ac , cbarfte, 798. 
eridenee, TW 
bow triable, 708. 
puntsbmont, 798^ ^ 

Arowiag away, 708. 

Libel— 

taeraneeus wwde. $ 

may Inb evidence of iilMitf 
672, 673. 

publicaUun «f, artHrwf qlMj,* 
m*f b* •oIBckut, 

**..*w*l 

aatan, mmii fMimmak 

A«., i« ra ikt mmmU, ei. 



m 




eafM>l«t aimwt m$Uee magt 
be&tunm, 974 , 

U«iitifi«fiUQ0V«ri>or-> 
oteMof Aimuliiag, 144, 9 . As* 

iots eiidaiifferin^» 421, v. Acts 

-* ljle 


enasngermg Ms 
in Fstisl Code (generally), de* 
notes tlte life of a haman 
being, 40. 
transportatioii for, equiralent of, 
43.-707 

Ui« oonviot, murdor by— 
pnaisbmoiit, 366 
Ugfithouse ' 

mischief by destroying. Ml. 

•> Ubely to osuso the death of 
meaning of, 415. 

Looal iaw^ 

in Penal Code meant law appU- 
cahle to iisrticttUr part of 
British India, 39. 

Loan, wrongful-' 
denaitioa, 30. 

Lotli^— 

t. Keepittg lottery office, 355. 
Lunatic- 
act of, 81. 

Lurking houae4faspass— 
dednition, 550. 

Lurking houae-treapaas and house* 
bfMdting— 
charge, 56. 
evidenee, 562. 
how tfiatile, 562. 
pnnishmetit, 562. 

LuHdnghouee*trespaas and house* 
bfesking after ptepsrstion for 
oausing hurt or triih intent- 
charge, 564. 

•lideafCi 564. 
howtiyde.563. 
paaialifBeal, 563. 


Lurldnf houee4iwepeasa 
brsaking by night— 
hhaifi, 5 M 

jtjU 

hear tuMIc^ 514. 


andhouae- 


houee^paaeand houee* 
braafdng by nlglit ahsr pee- 
IMMkm for oauaing hurt*- 


Lurking houae-treapaaa and houae* 
brSildng by night to oowimit 
offiinoe punlahaoie with Impri* 
aonment— 
eridence, 566. 
how triable, 565. 
punishment, 565* 

Lurking house*trsapasn by night— 
dednttioa, 550. 

MACHINE— 

use of false wdgbing, punish* 
iiient,824 

Maohinsry— 

“ noe as to, punishment, 


Msgistrsta— 
when a judge, 26. 

Mihomadan— 

apoitacy of, dissolrea marriage, 
650. 

man cannot oommit bigamy 
(guert : if he mariy a 6fth with), 
645. 

wife etc commit theft against her 
littsband, 474. 

woman nmy be gnilty of higtmy, 

645. 

MaiLbag- 

ntu^ting, or breakiag open, 
MaU*box- 

motiJating or breaking open, 908. 
mnlm— 

meaning of, 547. 

Malclim and using fhlaa mark— 

V. Imodnleiitly making fhlaa 
nark on paeksge, Im., 611. 

^ Making coin of wrong w«%ht, 
— 

I how triable, 306. 
puntabmeaL 306. 

I c«««liHhWiig 


etidence. 609. 
bow triahl^ W, 
pnaisbmeni, 60a 
M^g, Ac., oolnifig tooln— 

301 

Mii^ao., eoumsHhb asate Am, 
bMT m. 





nti)!!. 


Makinir fttite mark on package^ 

Ibo.— • 

arideiioe, 612. | 

bow triable, 612. ’ 

puniabment, 611. j 

Making, &o., Mse weights and 
measures-- t 

panishment, 324. | 

Making, &c , fictitious postal j 
stamp- 
punishment, 322 

Making, fic.y instrument for coun- 
terfeiting coin, and Queen^s 
coin — 

evidence, 303 
bow triable, 303 
punishment, .i02 
making pari of die aufficient, 30 1 
Making, Ac., instrument for coun« 
terfeHing Government stamp - 
pnnitlimcnt, 320. 

Making, Ac , instrument for mak- j 
ing fictitious postal stamp 
puntshmciii, 322. 

Malice - 

meaning of, 77, 174 
express, in murder, 373. 
implied, what is, 373 
Malicious omission, causing 
death- 

amounts to muriler, 370, 371 


Malignant- 

meaning of the word, 174, 336 

Malignant act likely to spread 
infection-- 
liotv trishle, .335. 
punishment, 335. 

MaiHia- 

Ifgal sense of the word, 77, 171. 

Mamiutdar— 
powers of, 220. 

Man- 

In Penal Code, denotes a nisle 
httttian being of any age, 25. 

Map—* 

or plan, when a ** d^^eument ” 
within the meaning of the 
Penal Code, 34. 

Herh— 

eslifbitingfa}ie,343. , 
frendnleotly aJteriiig* and puilmg 
wroeg, on letters, 71 1* 

«.TnHl« mwfcj Property ««*. 
*a.,«00. 


iMrc 


Marling again during IHMiim of 
husband or wife— 
obargo, 640. 
eridcnoi^ 640. 
how iriahle, 64i>. 
punishment, 632. 
no offence if former marrisM 
dt»elnnHl void, or if bitsbi^ 
Ac., not heatxl of for 7 yearsg 
Ac . 63 », 651. 

Marrying ugain during lifetime of 
huaband or wife wth oonoeal* 
ment, Ac.— 
puitishment, 6it9. 

Mtts*or of merchant vesael— 

I. Mf^ndmut vessel, 153. 
Materiality of evidence— 

Kiigitsh cases on, 242. 

Material point 

faK' I'videiice in judicial nroeeed* 
tng iicihI lint In* 241 . 
fabrics t«*d false evtdeneo mitat 
be on, 227. 251. 

false ceriiHeaiea and deelam* 
tioiis must lai on, 2tl0» 252. 
Moaaurea— 

c Weights and tiieasureS, 324* 
Medals- 
are not coins, 202. 

Medicine— 

iteanng of cnininal law 00 
prat*tice (if, 1^5. 

Mnmt^r of Council 
ofrcn(*e uf ussiiiilting 14, e Ae- 
simUingtiurcriiuf (lencraliAd, 
Morchatdiie Marks— 
t itidmn MetvhsfidiiMy Marks 
Acts, 776, Trade flesenplion* 

Id 3, Tnolc murk, 5l«2. 

Merchant 

crimitml breaidi of trust by* 
punish ment . 501 
Merchant Shipping Acta, 12, 
Merchant vesset — 
pmiishiiientnf masb^r tf deeerter 
eoti<M>*sled on board, 153* 


Ments- 

oi public |s»rf»rmiiiwe# dtsettO* 
smu of, t$K2. 

Message— 

offences with regard to toleiVW* 
pble, 713.16, 

MeUl lokens Act, iaS9g A17« 

Milkary Court of Hequetla— 
trial heforvg is a ^ judleial ppo* 
oeediegg** 226, 
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llffior*- ^ ^ 

Imvingi for pwrMM of prottaitii- 
mUf 4i8» «• Bajiilg minor for 

nei^^f^porpotei of proniitiii- 
tion, 448» v, BeOing minor, &o. 

Illfit- 

omploy^ at making coin of wrong 
we^ht, &c., 306, r. Making 
ooin, 6^. 

taldtm coining instniment from, 
306, n. Talang coming instrn- 
meat, &o. 


Marking with false trade descHp- 
tion— 

pnnishment, 618. 

Marking with a false trade mark— 
pnnisiiment, 611. 


Marriage— 

apostaojr,liowit atleets, 647, 650. 
by common law, must be per- 
formed in presence of clergy- 
man, 642. 

caanot be perforiuod by bride- 
groom bimself, 642. 
ofaan^ of religion, bow it affects, 

EimUftb, cannot be dissolved by 
foreign Ooart if parties domi> 
oUed in England, 651. 
foreign, may be dissolved by 
English Conti, when, 651. 
making false oath or certificate 
to proonre, 240. 

tn^ no proved by eye-witness, 


Mormon, not recognised by Eng- 
lish law, 641. 

adird among the Hindus how 
far lawful, 646. 

not presnmed in cases of bigamy 
at in civil eases, 640. 
el boy under 14 with girl under 
It void in Bngiand, but may 
be confirmed by omsent^ 643. 
of idiot w Innatic not in Incid 
Interval* void, 642. 
oMsnees lelaiing to, 4^, 637. 
Baiass, doetriiHi of Privy Coun- 
cil ae to, 641. 
polygisaT, 646. 
peimv M v^ indktilMa^ 

iangr6iiUM)lbeenMaine4 ^ 


Marrlago- 

prier, if voidable, indietmint for 


prisoner's admission is evidence 
of, 648. 

proof of ceremony by pawm 
appearing to be priest, gener- 
ally snfficient, 6d}. 
religion, change of, how it af- 
fects, 647. 

void in England, is void if so- 
lemnised abroad, 643. 
within the prohibited d<grees» 
void in England, 643. 
woman, Hindu, cannot get rid 
of hnsband, 646. 


Marri^ Act— 

Indian Christian, 754. 

Marriage ceremony- 
mere abnse of, without fraud, 
&e., not an offence, 639. 
r, Fraudnlent marriage cere- 
mony, 4tc., 637. 

Marriage ceremony do, without 
lawful marriage- 
punishment, 637. 

Married woman- 
enticing away, 659, r. Enticing 
away married woman. 

Misappropriation-* 
e. Criminal misappropriation, 
495; Dishonest misappropri- 
ation. 

Miscarriage 

eaosing, is not exensed by oon- 
sent, 99. 

V. Causing miteaniagt, 402 ; 
Caosttig death by attempt to 
canse misearriage, 6(c. 
woman causing herself to mis- 
carry is within Sect 312 of 
Penal Code, 462. 

Mischief- 
dofiaitioB, 588. 
evideoce, 544. 
how triable, 543. 
panialiinent, 540, 
man eonvidad of, fisr ealMig 
trees, may be aMo eoavistid d 
theft for takiag thtm awiw* 646* 
mere eaielesmas or asgketdass 
not amottm tCb 646- 
both j^inry aadimsatiim ssisntiat 
10^644,545. 



tmoau 


811 


dose irith bond jide intention 
to abate naiianee is not, 549. 
Iliaohief after preparation for 
death or hurt'-- 
pnnifllunent, 543. 

Miaohief by causing inundation, 

Ac.— 

pnmthment, 541. 

Mischief by destroying, Ac., a 
land-mark fixed by public 
authority--* 
ptmisbment, 541. 

Ilischief by destroying, Ac., light- 
house, Ac.— 
punishment, 541. 

Mischief by fire, Ac., with Intent to 
cause damage to the amount 
of 100 rupees— 
panishmeot, 542. 

Miaohief by fire, Ac., with intent 
to destroy house, Ac.— 
charge, 544. 
lemarks as to, 549. 
punishment, 542. 

Miaohief by injury to public road, 
Ac,— 

punishment, 541. 

Mischief by Injury to works of 
irrigation, Ac.— 
evi<tence, 545, 548. 
punishment, 541. 

Miaohief by killing, Ac., animal of 
value of 10 rupees— 
paauihment, 540. 

Miaohief by kilting, Ac., cattle or 
animal of value of 50 rupeea— 
puaishmeot, 540. 

Miaohief oausiiy damage to the 
amount of 60 rupees— 
jpttaishnMMit, 540. 

Mle^ief With Intentto destroy, Ac. 
decked vessel— 

Mnishinent, 542, 

Mfiehlef in respect of will, velua- 
ble aeourHy, Ac,— 

MunshmeBt, 5^. 

MfiMOfieeption— 
i iad s ta ceesenl inndid, 97* 
efiM9t,meeiitngor, 98. 

Mie ee n dect In public by dtvnkon 


bevtfiabK 699. 


Misfortune— 

by. w)t ofaHtk 71, 
Misprision Of treason- 
law as to, 141. 

Mistake- 

act done by, is not an efibne^ 
when, 61, 

cases illustmtive of the law rslab 
ing to, 63. 

exceptions as to, do not apply In 
civil inability, 62, 

Mock bidding— 
when held to come within 8sci 
185 of Penal Code, 219. 
Mofussit Courts— 

Admiralty jurisdurtion of, VO* 
Money— 

mcUl tokens not to be itwetfid 
as by certain persona, 319. 
Month- 

meaning of tho word in f^snal 
Code, 40. 

Moolctear— 

privileges of, with regard to delkr 
mstion, 6^. 

Mtxmalf— 

obliffstions of, under Eeg. XI of 
1816, Beet, 8» 205. 

Morals— 

Puhlie, olToneea afbetiog, 328. 
Mormons - 

msrrtsge among, not lesognlitd 
by iSighsh law, 641. 

Motive or reward— 
mosning of words in relation to 
** gratitiestiott/* 182- 
Moused ar— 

oners whetlier a pubhs asmnlf 
219. 

Moveable property— 
in Penal Co*h, what, the words 
include, 30. 
eubjeet of theft, 46I, 

Moving— 

wliat amonnu to, In theft, 466. 
Mute- 

misohief tw killing, Ac.« 546. 
Munioipal commlasioner— 
is a ** peblic servaat wbhia tie 
numniag of the Fsnal Ood%29« 
Munioipal corporation— 
not a pttblie servant, 26. 

Municipel Engineer— 

M ''rSefw^ MraMb 26« 
diinWen,6iX 
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Mur«i«r-- 
chfUfe, 367. 
eyidanoe, 367. 
how triable, 367. 

(Ntnithiiieiit, 366. 
attempt to 395, «• Attempt to 
murder. 

by lifihooavict, puuiiltmeni, 366. 
daeoity with 492, o. Dacoity with 
murder. 

duties of Judge in charging jury, 
878, 887. 

grave provocation may reduce to 
culpable homicide not amount- 
ing to, Ac., 868. 

kidnapping, Ac., in order to 440, 
V, Kidnapping or abducting in 
order to, Ac. 
under English law, 373. 
when body not found, 388. 

Mutiny- 

circulating report with intent to 
cause, Ac. 694, e. Circulating 
false re^rt with intent, Ac 
offences or abetting, 152, e. Abet- 
ting mutiny. 

NATIVE STATES- 
British subjects in, criminal law 
to extend to, 4, 6. 

Natra marriage— 
e. Adultery; Bigamy, 658. 

Navigation— 

obstructing public line of, 344. 

9 . Rash navigation, 342. 

Navy— 

offsncet relating to, 152. 

Negligenoe— 

as to animals; knowledge of their 
mischievous nature most be 
shewn, 850. 
as to children, 398. 
civtl liability is test of criminal 
respoiisibtiity, 78. 
cnlpable, meaning of, 342. 
in sections relating to, ‘‘injufir** 
indndes harm to property, 8M. 
death throngh, 367, 8917 
meaning of, 73, 342, 349. 
mutt be proved by positive evi. 
denee, >3, 343, M, 
not noceMarily shewn by hi^ 
peniag of acddeiit, 73. 
does not amount necfsatrihr to 
miichio(,546. ^ 


Negligence- 
offences relating to, Ac.— 
evidence required, 849. 
bow triable, 348. 
what amounts to, 72, 78. 
Negligence as to exploaive aub* 
stance- 
punishment, 347 . 

Negligence as to ffre— 
punishment, 847. 

Negligence as to machinery- 
punishment, 347. 

Negligence as to poison, Ac.- 
punitbment, 346. 

Negligenoe in pulling down build- 
ings, Ac.— 
punishment, 348. 

Negligence with respect to ani- 
mal— 

punishment, 348. 

Negligent act likely to spread 
infection- 
evidence, 385. 
how triable, 835. 
punishment, 335. 

Negligent omission- 
causing death, 371. 

Negligently suffering an escape- 
charge, 287. 
evidence, 288. 
how triable, 287. 
punishment, 287. 
r. alto “ Sute prisoner,’’ 149. 
Neitgherries— 

plurality of husbands among cer- 
tain tribes of, 645. 

Nerrick— 

cheating by publishing false, 584. 
Non -attendance in obedience to 
aummona, Aa— 
evidence, 198. 
punishment, 195. 

Nonfftaaance— 
dmh through, 871, 897. 

Notice— 

omission to give, 202. 

Nuisance— 

common, not exeused on gieuiid 
^ it imnaeaaoiueeouTemfliice, 

ef t «fil 
Mwon, befon or witboot viai. 
Mil prooeentioa, SM. 
>'q>MitioBof.868. 
niiiprMMm «f, mmumw 

■mnaateiUtXofWMM. 
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Kulsance— 

Pablio nuisance ; Continuance 
of nuisance; Repetition of 
nuisance, &c. 

Number- 

in Penal Code, singular to include 
plural and plural to include 
Singular, 25. 

OATH- 

authority to administei, how 
proveil, 240. 

how far necessary to constitute 
false evidence, 2d 7, 238. 

in Penal Code, includes solemn 
affirmation, &c , 40. 

e. False statement on ualh ; lie- 


fusal to take oath. 

Oaths Act— 

pru\iHions of, 287, 238, 750. 

Object held sacred— 
meaning of, 358. 

Obliterating document — 
punisiiment, 260 
Obscene— 

deAiiition of words, 35 1. 

Obscene books - 

Possession of, pumsliiniMit, 353. 
Sale of, punishment, 352. 
Obscene song- 
offence of singing, &c., punish- 
ment for, 353 
Obscenity— 
offences relating to, 35... 
evidence, 363. 

bow triable, 353 ; tost of, 354. 
Obstructing public servant in dis- 
charge, 4c— 

escaping from custody is not, 

217. 

evidence, 216. 
how triable, 216. 
poniabment, 215. 
refusal to give cart on hire is 
not, 21B. 

rmiistance to process ih, 217. 
Obstructing public way- 
charge, 344. 
evidence, 345. 
bow triable, 344. 

-mm, •< 

puMlo servant— 
l^w triable, 216# 
jNwyinieiit, 215. 
o6rtn^on— 

9. KiitsiDoe, m. 


Obstruction- 
Obstructing public way, 344, 
Offence- 

act causing, 4c , slight ham is 
not, m. 

act done b} aooident is not, when, 

71 

act dune by mistake is not, wbeii, 

01, 62. 

act done for a person’s boneBt is 
not. when, 22, IdO 
act done in exen tse of the rieht 
of private defencHO is not, lOo* 
act done in piirHiiance of a judg- 
nieiit IS not, (U. 

act done under threaU is not, 
when, 1<‘1. 

net likely to cause harm, hut dons 
to prevent haini is not, when, 
74. 

act of ))erson of unsound mind it 
not, when, Hi 

act wiiicli IS, III itself, is not 
cvcuHcil by consent, 92. 
acts constiiutiiig, iiuist lie within 
pirtsdii tioii, 3 

by iiitoxicated (icraon, presump- 
iion ns to knowledge and in- 
timt, 82 

cannot ho coimuitted bv intoxi- 
cated person, when, 87 
civil remedy in respect of, when 
nisiiitaiimble, 2HI, 
comriiitted in prosecution of com- 
mon object, iiow trmhlo, 100. 
wbst porHuns guilty of, 102, 165. 
coiomitted in within tbreo miles 
of shore, 2, 3. 

communication made for a per- 
son’s henetit is not, when, iOl. 
dcBfiitioii of, 38. 

subject to general exceptioiii, 24. 
in certain speciBed jiarts of Penal 
Code to nave a ajiccMl meattinf , 
88, 258, S73 

in Penal Code denotea (gSMrsi) 
a thing made punishable bj the 
Code, 08. 

in Penal Code does not escepl 
where so exprcaaly providid 
denote act or omiiaion onl* 
side Bntiah India, 0 9. 
in Territorial Watefa JiuMBedon 
Aet, meaning of, 2, 0* 
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mide UfTof tevera] parts, pnoish- 

maybe eommitted by child be- 
tween seven and twelfe, wheOf 
79. 

maj be committed in surfdcal or 
medical practice, when, 96. 
none by child under seven years 
of age, 79. 

none by judge acting judicially, 
when, 61. 

none where act done by consent, 
when, 90. 

omitting to give information of, 
258, V. Omitting to mve, &c. 
outside British India, 4*-7. 
person who would ho abettor if 
absent is deemed to commit, if 
present, 129. 

gwBtet is abetment by sorcery 
an P 120. 

servants of the Queen, committed 
by, 4. 

surgical operation is not, when, 
96. 96. 

when made up of several offences, 
offender (generally) only punish- 
able to the same extent as for 
one, 51* 

when substantially only one, of- 
fender cannot he seutenced as 
for several, 62, 53. 
by British seamen, at foreign 
ports, 12. 

by British subject in native State, 
certificate of political agent 
respecting, 6. 

to be dealt with as if com- 
mitted in British India, 4. 
by servant of the British Govern, 
ment, 4. 

by servant of the Qneen, within 
a foreign allied State, 4. 
oommitM by British sulneets in 
foreign places, 4, 5, 6, 9, 10. 
defiailion, to be subject to certain 
eze^tons,2t. 

ectra-territorial, to he dealt with 
icoerdiiig to provisions of 
Fenal Code, wben^ 3, 4. 
bseaieefeonvietioiis for several, 
•evand aentencee* not one ag. 
gicfidn lenlen c e t to ba pasted, 


Offlenoea— 

law relating to, to extend to 
British subjects in native Statm, 

on the high seas, 7. 

law and procedure applicable to. 


partly on tea and partly on land, 
21 . 


person found guilty of one ont of 
several to receive the lowest 
punishment, 55. 

within territories of foreign Prince 
or State, 4. 


OfTendep— 
offBncQs o£ 

&c., 272. 

OffeHngl gift to screen offender--* 
evidence, 280, 
how triable, 279. 
punishment, 278. 
not punishable when offence is 
compoundable, 278. 

Offering insult to public eervint— 
pimishment, 296. 

Officer— 

of court of justice, arresting per* 
son, 61, 69. 

in charge of police station may 
command unlawfol assembly, 
&c., to disperse, 162. 
meaning of word, 28. 
meaning of the word in Penal 
Code, Sect. IBl, as to abetting 
mutiny, 152. 

Officer ofjustloe— 
death caused by, 865, 382. 

' kimog,379. 

Officer of Courte— 
when pnblic servants, 27. 
bound to obey order of Conit, 39. 

Omission- 
death throngb, 370. 
included in act, 36. 

Omission to apprehsnd-* 
eh^, 187. 
evidence, 288, 
how triable, 2^. 

pumihmait. 2 B 6 , 90 e, 2 «* 

Omieeiontoaseiatpublie aervuilw 
how triable^ 216* 
puniahment, 213. 

Omieeion to givw nolloe or bifor. 
rnmion— 
evideBce» 201. 
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Omission to give notioe or infor- 

!iowtriab)e» 208. 
panttbment) 202. 

Omission to produce document- 
evidence, 198. 
how triable, 196, 
ponisliment, 196. 

Omitting to give information of an 
offence - 


charge, 258. 
evidence, 259 
how triable, 258. 
punishment, 258. 

Opening closed receptacle for pro- 
perty— 
charge, 569. 
evidence, 569. 
how triable, 569. 
punishment, 568. 


Operation- 

surgical, no offence, when, 92, 

100 . 

Order of public servant, dis* 
obedience of— 
evidenco, 220. 
how triable, 220. 
punishment, V!l9. 

Overloaded vessel— 
c. Conveying m unsafe \c8»el, 
&c , 34»s 

Owners and occupiers of land — 
liability of, for not, &c., 175 
absent owner, 178. 


Ox— 

mischief, by killing, &c., 540. 
PAQOOA- 

dancing girl in, 452, v. Dancing 
girl. 

Psila— 

by Hindoo wife, not theft, 

m* 

Parliament— 

poblicsUon of debates in, pri- 
vileged, 689. 

Ptrsee marriage— 

Sect*. 494, 498, »pplic^le to, 663. 


Parsees— 

ntatviage among, doctrine of 
Vf" Privy Cooncil as to, 641. 
Jmfliclpadon— 

F la series of acts, 87. 
parilea to suits— , . j # 
pMte of, oitli MgMd to delii- 


I 


j 

t 

I 


Pass-book- 

banker’s, is a reeeipt, 588. 

Passing altered coin and QiHMin*a 
coin- 

how triable, 814, 
punishment, 818. 
without iirevioua knowledge*^ 
how triable, 814. 
puniahiuent, 818. 

Passing countered coin and 
Quoen^s com 
charge, 314. 
evidence, 315 
how triable, 814. 
piiuishmoiit, 312. 

WMthont pi e\ ions Unonle<lge<M* 
charge, 814. 
evidence, 316. 
how triable, 314 
pun mil men t, .112. 

Penal Code— 

V Indian IViml ('<mIc. 

Penal provis.ons- 

to be subject to cortiim cxeepttona, 
24 

Penal ser/i*ud6 - 
Kuro}K>ans ard Americana to he 
acntcnniMl to, inateiiil of trani* 
portation, 48. 

one of the piinmhmeiits under the 
Penal Code, 42. 

Peon 

arresting a oitneaa, not protectotl 
by Poiml Code, Sects 78; 68. 
when a public servant, 28, 29. 

Perjury— 

V (living fiilHe einlenco, Fabfi* 
i‘atii)g fniHc eviiicneo, Ac., 228. 

Person— 

in Penal Code, inriudea any eotu* 
pnny, imHociaiiofi, or body, 25. 

Personating ruWlo ser/ant— 
ovtdcure, 193. 
bow triable, 193. 
punishment, 192 

Personal inHuence— 
icrciving brilie, hr et^rem otf 
188. 

Personation— 

cheating by, 524, e. Cheating by 
personation. 

of juror or ssMsaor, how fnsMfi 
298. 

puaishmenty 297. 

9 . False personslioii, 26L 
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danuigft caused by, 

Piracy— 

is jtistieiable everywhere, 19. 
is only a sea term far robbery, 19. 

Ptaoe— 

jniblio, what is, 384. 

Place of worship— 
e. Injoring place of worship, 357 

Plan- 

map or, when document within 
meaning of Indian Penal Code, 
M. 

Pleader— 

privilegeti, of, with regard to de- 
famation, 686, 689. 

Plural numlwr— 
includes singular, 26. 

Poison— 

e. Negligence as to poison, &o., 
346. 

Poisonous substances— 

Nogligimee us to, punislimcnt, 346. 

Politicaf^ent— 

certificate as to offence committed 
in native State, 6. 

Ports— 

Foreign, offence hy British seamen 
at, 12. 

Possession— 

by wife, clerk, or servant, i« pos- 
session within the weaning of 
the Penal Code, 33, 
evidence of theft, or receiving,' 
475. 

Possession of altered com, and 
Queen's coin— 
evidence, 311. 
how triable, 311. 
punisbiucni, 310. 

Possession of counterfeit coin, and 
Queen's coin— 
cbiwge, 311. 
evidence, 311. 
bow triable, 311. 
punu^ent, 309, 310. 

pMsesslon of die for counterfeit- 
ing trade-mark— 
evi^ooe, 609. 
bow triable, 609. 
paniibineni, 608. 

Ptmaeaalon of false weights and 
measures— 
pindshiaeat, 324* 


Possession of forged document— 
e. Having possession of forged 
document, &c., 595* 

Possession of Instrument, Ac., f6r 
counterfeiting coin- 
evidence, 303. 
how trisble, 303. 
pnnisbment, 302. 
not necessary to prove making of 
com with instrument, 304. 

Possession of instrument for coun- 
terfeiting Government stamp- 
how triable, 323. 
punishment, 320. 

Possession of obsoene books fo** 
sale- 

punishment, 353- 

Possession of stolen property— 
what inference to be drawn firom, 
475,517. 

Post-card— 

eommunication on, may be de- 
famatory, 682. 

Postal Stamp- 

making, fictitious pnnisb- 
ment, 322. 

Post Office— 
r. Indian Pott Office Act. 

Power of attorney- 
is a " document " within the mean- 
ing (if the Penal Code, 34. 

Practitioner— 

no difference between liability of 
licensed or unlicensed, 96. 

Preliminary inveatigafion— 

IS a " stage of a judicial proceed- 
ing," 228 

is a court of justice in respect of 
charge of defamation, 666,681. 

Preparing to commit dooity— 
puniahroent, 492. 

Presidency- 

Governor of, offence of sssanltiiig, 
v. Assaulting Qovemor-Qenerai, 
Ac. 

in Penal Code, denotes temtiwles 
subject to the Government of a 
presidency, 26. 

Pretenoe— 

9 . False pretence, 525. 

Preventing servloe of aummonst 
Ac.— 

evidence, 196. 
how trisble, 197. 
punishtocnt, 194. 
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Previous' conviction— 

V. Pouisbment After previous 
oonrictioD, 56 
Previously convicted— 
meaning ofi 59. 

Principal— 
in the first degree, 117 
in the second degree, 1 17,16'^ 
Printing defamatory matter- 
how triable, 669. 
punishment, 669 
Printing libel- 

amounts to publication, yairrc, 

671 

Prisoner of war - 
aiding escape Ac , v State pri- 
soner, 148, 149, 160. 

Private defence- 
act in exercise of right of, ts not 
an offence, 106, 

cases, &c , relating to right of, 108 
limits to exercise right of, 1<»4. 
of property, coinmeiicement and 
duration of right of, 107 
of the body, commencement and 
duration of right of, 106. 
right of, exeicisable as sgainHt 
public seivaiit, when, 104, l<>5, 


iw. 

may be exercised even against in- 
nocent person, when, 104- 
may eiist against acts of persons 
incapable of coiiiroitting offence, 

under what circumstances tbcrc is 
no right of, 104. 


of iu^BW, &C , M regiird, charge 
ofaSmMion. 686 
PHM-fighting-- 


(pfooedure— . _ 

•tSicable to trial of offence* on 
hiffb 


removal of, m< 1 oimilar 
^Snee*. 636, «; . Frauaulent 
ud diopoai**™** 0* P’’*’" 

to eollem we, 30. 
S55iJo of. i7, o. Torfeitore <4 




Property — 

immoveahlr, oaunot be tBaado 
liable for tine, 51. 
seens fierhsps after dealli of 
offender, ol 

misappropriation of, 495, e. Mia* 
appropriation of property | Cri* 
nimsl misappropriation ) CHs* 
honest inisappropriatAon, fee. 
moveable, defiiution of, 30. 
must lie moveable to be subject 
of theft, 464. 

offonoea against, 459 to 569. 
offences involving injury and 
trespass to, 538, fee 
possession of. by wife, cUrk, or 
servant, 33 n. Possesrion by 
wife, fee 

private defenco of, 1< 3, 107 «. 
Private defence 

stolen ouiside jurisdicltoii, 3, 4, 
512 

stolen on iournoy, 4 
stolon, 609, V Stolen pro|H»rtv \ 
Taking reward to iccovcr, 27l*, 
fee 

Property mark— 
defaeiiig, 6U», r Defacing pro- 
nurt\ mark 
dcnuitiini, 600 

p Coiinterfciiing property mark 
607 ; Trade ana property mark i 
Using false property mark, fee. 
612. 

Prosecution for non-compound* 
Qbte offence— 

not neerssar) before civil suit, 
282. 


Prostitute 

may cheat, how , 632* 
Prostitution— 

buying minor for porjioscs of, 448, 
p. Buying minor for pur{K}S«i, 

selhiiK minor for purposes cl, 448, 
p SeUing minor for ffurposes 
of, fee. 

Provisions — ^ # t 

penal, tc be subject to ccfftaia ob- 
jections, 24 
Provocation- 

0, a««!ti»t “ kw*" « “ «<*w® 
hw,.- 419. «U. 

b, MM of p«i^ MnMM, t». 


IMro 
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Provocation^- 

diect on charge of inurder« 875, 
879. 

jury, hoir to be charged, 3i8. 
no excute when there it malice, 
879. 

Provoking to riot- 
evidence, 173. 
how triable, 178. 
puniibment, 178. 

PUBERTY— 

what amoonta to proof of, in 
mnlei, 465. 

Public— . , , 1 

in Penal Code, ineludea any clast 
of the public or any community, 
26. 

Publication of 1‘bel- 
what amounts to, 6/0-671. 

Public conventenoe— 
offences affecting, 328. 

Public decency- 
offenoei affecting, 328. 

Public good- 
imputation for, 665, 6/7. 

Public health— 
offences affecting, 328. 

Public Interest— 
examples of what are matters of, 
678. 

Publlo meetings— 
reporta of proceedings at, 6/ % 
61^9. 

Public morals— 
offences affecting, 328. 

Public nuisance- 
definition, 328. 

enumeration of matters decided 
to be, 829. 
evidence, 328. 
how triable, 328. 
punishment, 828. 
msffiatrate mav prohibit repeti- 

tToi.,352., 

•ensible and real damage Decc«- 
aary, 829. 

Publlo performance- 
critiotsm of, 666, 682. 

Public plaoe- 
arbat ii, 884. 
r^b^itnot, 180. 

pubbo Quaatlon— 

nioa of opinkiii respecting, 
,678. 


Public road- 
mischief by injury to, 541. 

Public safety- 
offences affecting, 828. 

Public Servant- 
abetment by, of offenoea under 
Penal Code, sects. 161 — 163 *, 
184. 

assaulting, 4 * 0 ., 172. 
asaaulting when in execution of 
duty, e. Assault in execution 
of auty. 

breach of trust by, 508 v. Crimi- 
nal breach of trust by, &c. 
carter employed by Government 
not within the meaning of 
Penal Code, 29. 

conduct of, criticism of, 665, 678. 
contempt of lawful authoril^ of, 
194 e. Contempt of lawful 
authority. 

counterfeiting property mark 
used bv, 608 v. Counterfeiting, 
&c. 

definition, 27. 

definition of, extended by Acts 
1 & IX of 1876 and 1890, 187, 
189, 282. 

disobedience by, 189 e. Disobe- 
dience by public servant, 
disobedience to order of, 219 e. 

Disobedience, &c. 

“ ex))octing to be,” meaning of 
words, 181. 

illegal parchase or bid on sale, 
bv, punishment, 191. 
in Penal Coile, whst persona de- 
noted by, 27. 
kilUng by, 365, 882. 
killing under provocation by, 
866, 379. 

obstructing in discharge, 4*^., 
punishment, 215. 
obstmeting sale by authority of, 
punishment, 2l5. 
obstruction of, 4^., 214. 
obtaining valtiable things without 
consi£rstion, ponisbiiieiit, 184. 
omission to atsitr, pnnishment, 
215. 

opinion, in good feitli, of coo- 
dnetof, is not defamatiem, 665, 

67 a 

personating, 192, «. Peraonatiiig 
public servant. 
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Pubito aervant*- 
yvrimer i^pointed as oSeer of 
pritoQs is, SO. 

vailwsj official is within the 
meaning of Penal Code, sects. 

101 and 162; 187. 
resistance to taking of property 
by, punishment, 2l4 
resisting, e. Public servant, as- 
ssulung, &c., 172. 
right of private defence may 
esist agsiiiKti wlion, 105 
sitting in a juilictiil proceeding, 
insult to, 29t>, o. Interiintuni- 
al insult, &c. 

taking gratihcatiou in ordvr to 
influence, piinishmciit 133. 
telegraph officer it a, wtthtn 
the meaning of certain sec- 
tions of the Penal (’ode, 1^7. 
threat of injury to, 224, r 
Threat of injury, &c. 
wearing garb of, 193, c, Wci»r- 
ing garb of puldic servant t 

Public servant disobeying dme- 
tion of law, Ac.— I 

evidence, 190. 283 < 

how triable, 190, 283. j 

puiiUhmeiit, 189, 2^2. 

Public servant engaging In i 

trade- 

punishment, 191. 

Public servants framing incorrect 
documents— 
evidence, 190. 
bow triable, 190. 
punishment, 190. 

Public servant framing incorrect i 

record- 
evidence, 283. 
how triable, 283. 
punishment, 282. 

Publlo servant making illegal 
order, Ac.— 
evidence, 283. 
bow triable, 283. 
punisboient, 283. 

Public servant trading— 
duirge, 192. 
endenoe, 192. 
bow triable, 192* 

Public servant unlawfully bid- 
ding— 

patiialuBeiit,191. 

Publlo spring or reservoir— 
loiiltiig, 340* 


Publio trmni|ulllliy— 
offbnoet 157 Ae. 

Publlo way— 

e. Obstruoting public way, S4i, 

Publishing proposal in reapeol of 
a lottery- 
evidence, 356. 
how triable, 856. 
puuishinent, 855. 

Punchayet— 

mem^r of, a public servant, 27« 
proceedings of, how far liable to 
charge of defamation, 684, 
publication of proreedinga of, 
when defkmatory, 684, 
when a •* judge,*' 26, 
when a •• court of jiiitke,** 27, 

Punishment after previous oonvio* 
tion— 

date of previous conviction 
should be entered in the 
charge, 59. 
charge, 59. 

how to prove previous conviction, 
60, 

in certain csk’n date of previous 
offence sbonld be entered in 
the charge, 59. 

must not be treated as a separate 
piinialnnent for another sepa- 
rate offence, 58. 

previous offence must have been 
comtiiitUHi since Penal Cotle 
came into mieratioii, 59. 
Htibsequent offenotf must be after 
release from prison, 59. 
term of, 57 

Punishment tinder Whipping Act— 
mcaitiiig of, 740. 

Punishments— 

in Penal Code, etiumeratien of, 

42. 

Purchase— 

illegal, putiishment, 215* 

Putting in fear of aoousatlon In 
order to extori — 
putiUhtfient, 483. 

Putting in feer of death In order to 
extort ~ 

pontsbineiit, 488. 

QUALITY— 

false representation as 4o, not 
punisliahle, 527. 

Quarantine— 

dindbediefice to rale, 885« e. Dlo- 
obedienof , Ac. 
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in Penal Code* denotes tlie soee* 
reign for the time being, 

•errant of, meaning of, 25. * 
ebarge against, tor ofenee out 
of JBritish India, 22. 

Qunen’a coin*-* 

altering appearance of, SOU, v. Al- 
tering appearance, See. 
altering weight, See., of 307, v. Al- 
tering weight, &c., of Queen’s 
coin. 

counterfeit, 309, v. O.ianterfeit 
coin, and Queen’s coin. , 

counterfeiting, 300, v. Counterfeit* 
iog coin, and Queen’s coin. I 

deBnition, 299. | 

the Oompanj’s rupee is, 299. ! 

the * Parukhabad ’ rupee is, 299. 

V. Altered Queen’s coin ; Goun* 
terfeit Queen’s coin, &c. 

Quick with child-— 
meaning of the phrase, 405. 

RalLWAY- 

trarelUng in wrong class, how 
punishable, 533. 

Railway aervanl— 
actii^ negligentlv, 392. 
public servant, 187. 

Rape- 
charge, 454 
definition, 453. 
evidence, 454. 
how triable, 454. 
pnnisbmont, 454 

bad character of w Oman, no excuse, ' 
455. 

boy under ago of puberty may 
abet, Ac., 455. 

child under fourteen (in Eugland) 
cannot commit, 80, 454. 
can commit, if capacity proved in 
India, 4o4. 

diffsreiioe in English law as to 
.consent, V9. 1 

connection with woman, drunk or , 
of weak intellecl, may be, 456. 
consent after the fact, or cesaa- | 
Hon of resistance, no excuse, I 
455. { 

diyiug deolaratiou is evidence in t 
case of, 457. 

may be conimiued by a man upon | 
hia wife if under twelve, 465. { 


Rape- 

may be, even with oonaeiit of 
woman, when, 456. 
penetration sufficient to eopsti- 
tute, 453. 

what is proof of capacity to oom* 
mil, 455. 

Rash act- 

death through, 367, 391. 

Rash driving- 
evidence, 342. 
how triable, 342. 
punishment, 341. 
some person must have actually 
been in danger, 343. 
the actual driver, not the owner 
of the carriage, liable, 348. 
Rash navigation- 
how triable, 842. 
punishment, 342. 

Rashness, cuipabte— 
meaning of, 342. 

Reason to believe— 
meaning of, 31, 257, 516. 
Reclept— 

banker’s pass-book is, 588. 
turnpike ticket is, 588. 

Receiving property acquired by 
depredation- 
charge, 148. 
cTidence, 148. 
how triable, 148. 
punishment, 147. 

Receiving property acquired by 
dacoity— 
evidence, 519. 
punishment, 510. 

Receiving stolen property — 
charge, 511. 
evidence, 511. 
how triable, 511. 
punishment, 510. 
diftinctions between husband and 
wife as to, 515. 

guilty knowledge must be shown, 
516. 

joint possession whit thief suffici- 
ent, 513. 

may lie committed through ser- 
vant, Ac , 513. 

|.l*‘.i ut puilt h% thief not evi* 
Cl* .np iinsi n < f i‘ er, 511 * 
pniicqml otteiider may be witness, 
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Rttoord " > 

forgery of, 574, r. Forgery of 
record 

Refusal to answer que8lionS'-> 
evidence, 208. 
how triable, 208. 
punishment 207. 

Refusal to sign statement'^ 
evidence, 2i)8 
how tnsble, 208 
punishment, 208. 

Refusal to take oath— 
evidence, 208 
how triable, 208 
punishment, 207 
Religion- 

Offences relating to rebgioo, 857 
Religious assemmy— 

V Disturbing religious assembly, 
357. 

Religious feelings— 
r. Uttering wortU, ko , a itb intent i 
to woond religious feelings, 358. 
Remission of punishment— 
violation of condition of, 294 r. 
Violation, Ac., 

Removal of property— 
flisboneat, ana similar offences, 
v. Fraudulent deeds and dis* j 

positions of property, 535« j 

e. Fraudulent reniovsf, 282, 535. , 

Removing, dc., property mark— 
evidence, 813. 

bow triable, 612. I 

punishment, 812. 

Remuneration- 

legal, r. Legal remuneraitoti, 181 | 

Repetition of nuisance— | 

evidence, 352. , 

how triable, 352 I 

punishment, 352 
Report— 

tme, of judicial proceedings is 
not delamatfoa, h88 i 

Reputation— j 

0 . fotgm to harm reputation, 
575. 

Rosoue from ouatody— I 

how triable, 221. i 

piratshfiient, 220, 201. 

Reservoir, publlo— 
fbuUng, 340. 

R^isitanoeto apprehension— , 

how tfiible, 201. i 

pmIshmeBt, 280 20L 


Retialefiee tehiiii of 

hy j^Mloeerveni-^ ^ 
puiuslimeat, tl4. 
tsking must be by kwfel oil* 
thiwlly, 216. ^ 

Realatanoe to publle tenrwii eep* 
pressing riet— 172, 


Restraint— 

e.^ronglttl eoofUiemeiit, the. 


Retaining stolen propeity— 
r Receiving stolen property, 510, 
Revenue- 

persons empluyod in oolleetioii ef| 
may not trade, 102. 

Reward— 

to recover stolen property e» 
reward, do. 270, 

Rigorous Imprisonment— 4^1, 
Rlot- 


stid assanlt arc not parts of the 
same offence, 54 

owners or occupiers of laud must 
prevent, dc , 1 75. 
provoking to, 173 e Provoking to 

riot. 

puniiliment of owners, dc., for 
whose lienefit it is comiuiltedf 
175, 170 

puniibmcnt of owners and neon* 
^ders not prevooting, de.t 175» 

Rioting— 
i hsrge, 163 
deflmtioii, 162 
evidence, 163. 
bow triable, 163. 
punishment, 182. 
spmbes may amount to, accord- 
ing to English law, 164. 

Road - 

r Publte, Mischief by injury to, 
541. 

Robbery- 
charge, 489. 
evideuce, 490. 
how triable, 489 
punishment, 489. 
at sea is piracy, 19. 
attempt to commit, puiiishmciit, 


caitstng hurt in committing, pisn* 
isbroent, 489. 
deftnitton, 487. 

wider than io Bngiiih tiaW| |99* 
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ftoMMiy*** 

dithoMtl ifHaiitioii • neeanAry 
ingfedknt, 491. 

9« Xneoitj* 

Robbary or daooHy with uso of 
woapofi«- 

492. 

Rupoo-> 

compMT’f. i« Queen*! coin, 299. 
Perokbma, it Queen’s coin. 299. 
SAFETY- 

public, offences tffoctiop, 328. 
Segei merHage^ 
it a good marriage, 654. 

Sailor- 

e. Nary, ofteiieet, relating to 162. 
Sate— 


by magitlrate, mock bidding at, 
e. Illegal parchaae or bid, 219. 
by public tervani, puniihmont for 
obctmcting, 215 
Sale, exposure for— 
what it, 340. 

Sale of aduHeraled drugs - 
how triable, 388. 
pnnitbmeut, 337. 

Sale of any drug as different drug 

SiOi*— 

how triable, 338. 
ponithment, 338. 

Sale of counterfeit Qovernment 
alamp— 

punishment, 321. 

Sale of defamatory matter- 
bow triable, 669. 
puniabment. 669. 

SaU of noxious food — 
how triable, 338. 
puutahment, 337. 

Saw of obaoone books— 
how triable, 353. 
puulihment, 852. 

sanction to prosecute ~ 

n eo a esat y contents of, 253. 

Sea Ouatoma Act, 1878— 

Seett. 18 ( 776. 

19, 777, 

19A,773. 

Soamerk— 

miadiief by tnjuiy to, 541 
Seemofi— 

British, offeaoet by, at foroiga 
porta, 12. 

SeorwHeg dooumenta— 
tfMeeoe* 260 
bow triable, 860. 


Saoreting dooumenta— 
puniahment, 260. 

Section— 

in Penal Code, meauing of the 
word, 40. 

Socunty— 

9. Valuable security. 

Sedition— 

Tarions acta, Slc,, which amount 
to, 695. 

Seditious statement— 
e. Circulating false report with 
intent, Ac, 694. 

Selling any person as a slave- 
punishment, 448. 

Selling goods with counterfeit 
trade or property mark- 
charge, 611. 
evidence, 611. 
bow triable, 610. 
punishment, 610. 

Selling goods with false trade de* 
scription— 
evidence, 620 
how triable, 620. 
punisliment, 619. 

Selling minor for purposes of pros* 
titution, Ac.— 
evidence, 451. 
how triable, 4 49 
punishment, 448 

Series of acts, participation in, 37. 

Servant- 

criminal breach of trust by, 
ponisbment, 503. 
property in possession of, 33 e. 
Possession. 

public, r Public servaot. 
temporary employment will eon- 
stitttte for purposes of theft by 
a, 478. ^ 

theft by, 477 r Theft by a 
sorvaot 

who la, 478, 479 

Servant of the Queen « 
in Penal Code denotes any officer, 
Be • appointed under 21 and 
Vict . c. 106 : 25 
oflboce committeti by, 4 
charge agasaat, 22 

Service- 

breach of eonUaci of 622 
Hrcaohof, Be. 

Ssttlemont of acoounta— 
a ** valuable aeeurity/’ So. 
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INnmI Cod« nMnm 

Kmibe 


tdHiy oou ftn i wint ** 

m9^ WM Ml mr WMMMiPI-M HIM 
firtiiiiittiil A 

MM oft 


iidbMtHMi of MtilOf |irl bv, it to 
l»0MMO OIKitf Stct 379 of Pt* 
waCodt, 439 
SIllfH-^ 

9 Dfckod rettflt lltrclitnl 
YMtb, 163 i» 

Stefiolo-- 

ttrolgiiig t«l«fro|iliks 7H 
0<mploTmpHtOfimOAt, 43 
Singing girl— 

not ntmotrth ■ imitltttitt. 439 
Singing obtoono tongo ~ 
IWMitlifiioiit $33 
SinguUf numb r— 
ioelodft plttiot, 23 
SlovO' — 

buying tny |irr»oii i*ttni«hmrol 

Si«v^~> 

<l«3iiiitoii« 443 
Slovoo— 

btbtttiol dotting till rttnaiihnirnt 
448 

Slovo Trod# Act. 187S— 
furovittniMi of, a/^, 718 
ordrr m routiril ondor. 43<* 
Slight h«rm-<- 

nrt contiiic* not on offrnco. 103 
Sno ll••chorm•r t— 
wbon giiit^ of rtti{]«btn homi 
cidt, 

Sodom y«w 

0 Uoattartl oScik 458 
Sokfior- 

Monll liy, 153 r Abetiing 
by tolilickr 
inng on mob, 61, 
anotoiitg of, 152 

oibtifo of omriiig tht drott of, 
155» r WconAg ibt drrMoft 
toldier 

0 . OSoncto mhning to nrmj tnd 
onry« 

S o i o m n og lrm lion— 
beMtd in ooibi 40 

w Ftitt tltlotMcil OB ontli, 208 
SoMnry conSnomnnl— 

Conn nuir etdor* in cm of ifn* 

MOMcntiOS 

8£lof;5«. 


nbotiMMii bgr* 130. 


in PHinl Oodg* mmm law 
•Wclon 

SglMi, dInoMd*-- 
d«nih onrliig lo» 399. 

SpHng-* ^ 

olbiim of IbnKngi 340^ 9M* 

ing ipring. It# 

Stnij^Vn^^iotnl pr oQni d tm>- 
Stnmt>— 

#, ConntorfbU Goonmnionl (Miiin 
Ac., 331, A# 

Stomp oollootor— 
porton giving fottt nowo to, 106 * 
St do* "* 

•d of, 65. 

Count Of# bound lo know wko« 
tlior nntioti rorognicnd ••, HI 
offoac# tgftifitt, 18n^> 

Stain pfiioitor— 
oiding nccnmi of, nnd bcrbonring^** 
rhorgf, 150* 
cndonrc, 150. 
biitr tritbb* 150. 

^moiiibiiHmt, I5t). 

BvgUgontb cttfNriiig to iMinotiNn— 
rktrgt, 149 
cridtnrf, 149. 
buw trkblc, 149 
punithBHrnt, 149 
volnntortly ollowing to fn cni W" -* 
rbnrgt, 149. — i— 

cvidonco, 149. 
bow triobb, 140. 

Iittnbbmnntf 146. 

Stniomont— 

0 Fnb# uUMmmt on oMb ; Sm 
fttctl to ilgn itntoinnoi, 

309. 

nllbd,# AtlMStibo. 

9 Foment nllbd fkaim, 4$ 
Nntiv# ^niit, 4 « S 
StnntingSo..»nlinm nont by pdib» 
rhMgn* 70S. ' 

«r«ifi#nco,709. 
bow Irbbb, 706. 
fMmblngcnlf 79S. 
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9lol«ft 
Moition <rf# 

«. Reeeiviag stolen property ; 
HiWtoilVr dealing In, Ac ; Tak- 
ing reward to recover, Ac. 

Strldhon— 

lUing* ^ Hindoo wife, not 
theh, 474. 

Sub-registrar- 
ia a public lenrant, 297. 

Sudden fight- 
death caused in, 366, 383. 

Sufibring an escape-- 
fi. Negligently tuifenng an ci- 
eape, to7. 

•• Sufficient In the ordinary course 
of nature”— 
meaning of, 374. 

Suicide- 

abetment of, what amounts to, 
400 

in the cate of a Suttee, 385 
oikneea relating to, 3(>9 
charge, 400 
evidence, 400 
how tnable, 899.^ 

V. Abetment of siiioido ; Attempt 
to commit anictde, Ac 

Summing up of Judge to Jury- 
publication of, 

Summons— 

falae retuvn of aervioe of, on oath, 
is false evidence under Penal 
Code, Seel 193; 247. 

Summons, notice or order— 
ahaconding to avoid vervice of, 
194, r Abaeonditig to avoid, Ac. 
non-attendance in obedience to, 
196, r. Non-attendance in ol>e- 
dienee to, Ac. 

preventing acrvicf of, 194, r Pre- 
venting service of summons. 

Sunnud granting a tHIo— 
not a valnable security, 36. 

Surgery and medicine— 
hemring of cnminsl law on the 
praiwe of, 95 

SyffW operation— 
no oieaee, when, 92, 100 

^'SStmsIrongar than, 83, 


abetment of, 886* 
TAKE*- 
meaning of, 442* 


\ 


Taking coining instrumnnt firom 
mint- 
charge, 307. 
evidence, 307. 
how tnable, 306. 
pnniabment, 306. 

Taking gifts, Ac., to acreen oflbn- 
der— 

charge, 279. 
evidence, 280. 
how tnable, 279. 
pnoishment, 277. 
not pnmabable when oifenoe la 
oomponndable, 278. 


Taking reward to recover stolen 
property- 
evidence, 280. 
how tnable, 279. 
punishment, 279. 

Talapada Koti caste— 
ndird mamage among, held to 
be unlawful, 646 
Telegram- 

publication by means of, may be 
defsmstory, 682 
divulging contenta of, 711. 
omitting to transmit, 714 
sending fabricated, 715 

without psyment, 716. 
Telegraph- 
damaging, 713. 
r Indian telegraph 
Territorial Jurisdiction— 
does not oust Admiralty juris- 
diction, 2 

extcmU three miles from shore, 2. 
Territorial Waters Jurisdiction 
Act - 
2, 723 

procedure under, 3. 

Thefi- 


definition, 459* 
charge, 4^. 
evidence, 463 
how truiUe, 462. 
pnaiabmeot, 462* 
by catching fish, 466* 
pan owner, 468. 

oannot be, if proaeonlor has given 
np both pocaeastoo and pro- 
perty. 466. 

eaimot be, of wild anhnale, 466. 
oomniilted by taking ptoperly, 
though in aethdboiion ef 
detuTida, 



ditlMWiitly. OMMUttit ofi 4«*7. 
ham hr |MMniibl« bcinMa iiiit 
bMtd m m%ftt 

lioir wioMt IuimU of foods mjr 
bt dotenhod in ohorgot 463. 
ii comnultod by oTowwior if h« 
mrrf mwmf busbood** foocU 
fiTen lo bi«a by Wif«* 474 
iMmybjr tricko ool» 171 
MJ bocommiited by MoboneiUit 
wifo Agiiutt her bttibead. 474. 

' mey b«, (hough owitor*bip t»l 
property not ehewti, 166. 

, aioTint* wboi roniliiutee, in 166. 
iniiet be of aiov«ehbi property, 
464. 

not fVHittiutle*! by Iliudu wile 
toktiif her own ptillm or 
dndkmm, 476. 

not oommitted when {woperty 
Ukeo under n elaim of right, 

m 

portion of 6oe bM) be nwerded 
to owner of tloleii property. 
474. 

poeeoMicMi, wbnt, ntecenury, 164 
when robbery, 487 
miittiiif eeeiel efroniid with view 
to, e luteniiotMilIv rutmtiig, 
4cc M3 

9 Tbeft nfter preperntion for 
violence , Tbelt by n errmut s 
TlwH III n dwetling-houne, 4e 

TtMdt nftor preparelion for vio 
lonoo 

ehnrge, 481 
bow irieble, 461 
pttniihnKBt. 480 
TMl by a aorvant<^ 
ebarge, 47b 
eeidcnoe, 476 
bow tnabte, 478. 
pwniibiiieni, 477 
TNdt ki a dwoitifig* howto— 
ebarge, 476. 
oe id en c i f , 476 
liow trtible, 476 
mmsebnoni, 475 
W dtatingniabed from theft 
bom paroen. 476. 

Thhwroa - 

lielOttgiiiigtogMBgof,409 o. Bo- 
longloglOfMigtlEO. 


Tbmgi .11 

I sXrTir^"** 

in order to exion, needgbtbt 
made dimeiiy to pi o w gg lf iv 

gnMthm for jaw whether Mttr 
amounte to, 484. 

Thraot of aoeuaatlofi«-% 
eitortion by, 4H3. 
immaterial whether ieotumlkHi be 
true or not, 485. 

Threat of injury-* 
to any peraon— 
how triable, 985. 
puniibmeot, 8S4 
to public eervant— 
bow triable, 885. 
punifthment, 881 

Throat oMnjuryIn order lomctort— 
punishment, 488 

Throatonlng divino diiptoaouro— 
e Af}tdoiietoittauc)e,lio.,ilitliit» 
4fce , 696. 

Threata«» 


04^ done under, la not an nftenee, 
when, lol 

. Three-mile limit, 1,8— 

foreigner rommittiag oUbuee 
j within, 2 

I other oienoes witliin, 3, 

Thug- 
dednition, 4C;l 
ollenoe of being— 
clu^, 401. 
eeideiice, 401 
bow triable, 401 
pnniahnent, 41)1. 

Todee— 

plurality of biwlMMid«MdM(, M*. 
Tool— 

witting, 306, e. Coining lottm* 
meot 


Toelo— 

m^in|, 3 m 5.. for eotning, 801, t , 
Making, 4c , coining looli. 
Trado- 

wbo forbiddee lo ^ IN, 
Trad# doeoHptlon— 
applyiog, wbetta,6K 
ddUntioa, 613 
diioiiaeiini on, 6]5, 

Mm, deOaltioii oC 613. 


106 f.e. 
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Trade tnd property marks— 

V. Using ^Ise trade or property 
mark, dbo., 600. 

Trade mark— 
defioitioo, 699. 

involeing false statement not 
protected, 606 

may be illegally used without 
enact itni tattoo, 606 
propetty in, mutt relate to a 
particular manufacture or the 
like, 606. 

qualify, quantity or material, 
not included in, 607 

Trade mark— 

*ueed,* meaning of, 605, 617. 
must be already in uie, 605. 
o. Counterfeiting trade mark; 
Property marie ; Using false 
trade mark, dec. 

e. Using false, dec. ; Belliog goods 
with fidae. 

Trading by public servant— 
panmment, 191. 

Timcklng in human beinga — 
offences relating to, 448. 
evidence, 449 
how triable, 449. 

Transfer— 

of oases by Governor, 22 

Translation- 
making incorrect, 190. 

Transportation— 
cannot be for leas than seven 
years, 44. 

commutation of lenteiiGe of, 43 
for life, equivalent (for certain 
purpoaes] to transportation for 
§0 years, 43, 707. 
m the case of Europeans and 
Americans, peusl servitude sub* 
stitttM for, 43. 

may be substituted (m certain 
oases) for imprisonment, 44. 
offenders sentenced to, bow dealt 
wUb until transported, 44 
one ol the punishments, nndsr 
the Psnsl Code, 42 
sentence nf, may lead to forfet- 
lura of property, when, 47. 
no mention of nlaoe in, 42. 
subetltniion of, for impnecmaMMit 
under IVmil Coda, Sect, 59, 
eannot ba in ias|iiat of two 


T ran s portation — 
unlawful return from, 294 u, Un* 
lawful return, &o. 

Treason— 

(and misprision of treason) law aa 
to number of wuuesses, &o., 
141. 

Trespass— 

V, House-treapass, dee., 550 

Trespass to property- 
offences inTolvitig, dec., 538 

Treapaaaingon burial-plaoe5,d.c.— 
etidenoe, 356. 
how triable, 358. 
punishment, 357. 

Trust— 

breach of, e. Criminal breach of 
trust, ^1. 

Turnpike ticket— 

IS a receipt, 588. 

UNIFORM— 

unsiithonsed assumption of, 155 
V Wearing the dress of a 
soldier. 

Unlawful assembly — 
definition, 157. 

being armed member of, punish- 
ment, 158. 
being member of — 
charge, 158, 162. 
evidence, 158 
how truible, 158. 
punishment, 158. 
hiring or being hired for— 
cliarge, 171. 
evidence, 170. 
how triable, 169. 
punishment, 169. 
hinog to assist in, 169 
joiDiDg, ^ , after commanded to 
disfierse, punishment, 158. 
char|^, 162. 
evidence, 162 
member of, defined, 157. 
owners and occupiera of tand 
must prevent, dm,, 175, 176. 
punish men t for harbcMuring par* 
sous hired tor, 179. 
pniiiahment of owners and oeuii* 
f 7^ prevantiiig, fka.. 

Unlawful aasaubfy— 

8aci. Coda 

hla to pwnon nuamug mSiSm 





Unlawflil q^puiaory lal>our— 
•fiklaaat, 459. 
him UhhU. 449 
pmuihiiHroi. 448 

Unlawful ratum lh>m tranaporta- 
rtofi—* 


^MiiVQ, 895 
atideaea, 295. 
boir triable* 295 
pattMbiaent* 294. 

Untloanaad praotitlonar-- 
raepotittbility of, 95 
UnniAufal affafioaa— 
evldanee, 458 
bow triable, 4^8 
paaiabment, 458 
Unaalb vaaaal. oonvaying in— 
pamtbmant, 848 
Unaound mind^ 
paiaoti of, cannot oonmil of- 
once, wbc*>, 81 

caattot jfiee valid ronsatit, 98 
deaf tad dttinb onmuial treated 
aa, 87 

•ndenee to eaae of, 85 

Baglicb law and eaaeaaa to, 81 


Unatampod ooppar— 
ta not com, 299 

Uaa of falaa maohino— 

pmnabmoai, ^4 

Ualng oountarfaH Qouammont 
alamp— 

pnmabmciii, 321. 

Ualfif Iblao oartifloata— 
bow trialila, 231 

nmtorialtty moat be proved, 252 
to ba patiiabod in aanie maaiiar 
aa glVina falaa evidanca, 280. 

Ualfif mlaa daclarwtion— 
bow ifiabla, 231 

Mlacialitj witiat ba provad, 252 
to ba pnabibad ta aaaw oia_, 
aa fmof lalat aetdiioa, 280 

Uainjr Am avidanoo— 
av 3 ma, 25 f 
lNWitrMli.281 

to ba paaiabad m eba wum flaas* 
wav aa fiviaa or Ibbiiaatiaf ite 


Uolfif Iblaa marb— 
ammo, 51 ti 
bowtrbSda,518. 
tanbbmaat, 512. 

Uaing fblaa propar^ 
dtaaiuon, 500 
bow triablo, 501 


Ualnf Iblao trada mark-- 
doiaitlon, 500 . 
rharpa, 501 
evbtaooa, 501 , 
how triabla, 501 
punlabmaat, 500 . 

Using falaa walgbla or maaauf 
puDulimant, 824 

Using fotitloua atampa ibr foatal 
purpoaaa-- 
puniabment, 828 . 

Using forgad dooumani-** 
charge, 590 . 
evidanca. 595 . 
bow irtabla, 590 . 
puniahmeot, 589 

diatitipniabad from ** altariag*^ 
do , in Eugitab law, 590. 
flraudulani mtent nmatba protad, 

what authontv raquirad for pro» 
eecutiofi, 590 . 

Using Qovornmant otamp uaad 
beforo— 


immabmant. 821 
Ulmrln|— 
torn, 812. 

6 ctiti 0 iia Postal atamp, 822. 
Uttaring words, do. wHh lidant 
to wound roitgloua foallfigi^ 
evidanco, 859 
how triabla, 358. 
ptifnabmant, 868 * 

Vaooinator»» 

IS a pabllc soraaat and Ibaralbro 
witbta Baet. 177 of tbo Psoal 
Codo, 206* 

Valuoblo aoourky— 
doatniettoa of, 597, a Fraaduloat 


daotmctMin, 5tc , of a will, de. 
forgaty of, 575, a Fofgify pi 
valoablc saeori^ ar wfl. 
in Penal Codo, Wtuid 
daoolad by, 85. 

Valuablo aooui%-* 
lettlamonf of hb 
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imitotiipefl docnmeiit nay ba 
mder Sect. 477 of Feiial Code, 

Vaiuabta things 
imblic aerrant <d>taiBing, withont 
conaideration^ 184. 

Veaaot— 

in Panal Code, meaning of the 
word, 40. 

intentionally running aground, 
543 1 ?. Intentionally, dec. 

V, Decked vetael 542 ; Oooveying 
in unsafe fetiel. dec. 846. 

Violation of oondition of ramta* 
alon of punishment- 
evidence, 1^5. 
liow triable, 205. 
punishment, 294. 

Vitiating atmoaphere— 
evidence, S41. 
how triable, 841. 
punishment, 841. 

Voluntarily— 

in Penal Code, meaning of the 
word, 88. 

Voluntarily oauaing grievous hurt- 
definition, 410. 
oharge, 418. 
evidence, 418. 
how triable, 412. 
punishment, ill- 

Voluntarily causing grievous hurt 
by dangerous Weapons— 
puniahment, 411. 

Voluntarily oauaing grievous hur 
to puDtio servant— 
how triable, 420. 
punishment, 419. 

Voluntarily oauaing grievous huH 
to extort— 
charge, 420. 
evidence, 420. 
how triable, 420. 
pituishmeiit, 418. 

Voluntarily oauaing grievous hurt 
to extort oonfbeeion— 
how triable, 42<^ 
pnnishiBeot, 419. 

ViauntaHly oauaing hurt— 
defieitkSi. 410. 
evidence, 418. 
how triable, 418. 
paniabMiit, 411. 


Voluntarily oauaing hurt by daii 
geroue weapone— 
how triable, 418. 
puniabment, 411. 

Voluntarily causing hurt to' pub- 
blio servant- 
punishment, 419. 

Voluntarily oauaing hurt to ex . 
tort- 

charge, 4 20. 
evidence, 420. 
how triable, 420. 
punishment, 417. 

Voluntarily causing hurt to extort 
confoea/on— 
how triable, 420. 
puniahioeot, 418- 
WAGING WAR, &c.~ 
actual fighting not necessary, 140* 
against Asiatic Power, punish- 
ment, 139. 

agaiuMt the Queen, pnniahment 
186. 

conspiracy to wage war, 188. 
charge, 139. 
huw triable, 139. 

tneaaing narrower than levyia g 
war'' in England, 189. 
must be for an object of a fSBtral 
nature, 140 

number of persons immaterial 
140. 

] Wantonly— 

meauiug of the word, 174 . 

I War- • 

I r. Articles of war, 154; Wagiiig 
war, &c. 188. 

Water- 

offence of fouling, 840, v. Fouling 
water, Stc. 

supply, miiehief to, 541. 

Way— 

obstructing public, 844 
Wearing garb of public eervent— 
evidenee, IS^. 
liow friable, 198. 
punishment, 198. 

Wearing the dreee of a addier— 
evidence, 155. 
how triable, 155. 
puniahment, 155. 

Weighing machine- 
use of false, 884, «. Uteol fida% 
Ac. 

Weights and meeauree— 

BhgUsb deciiieua gem piieoipeHy 




